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ANTECEDENT DEBTS. ` . | 


[Chet Ram v. Ram Singh 43 M. L. J. 98 P: C.] 


The Privy Council have now reaffirmed Sahu Rama- 
chandra’s case 1} in a manner which may compel some of the 
High -Courts in India to reconsider the interpretation which 
they have placed upon that pronouncement and the distinctions 
and explanations they have attempted with à view to minimise 
the extent of its conflict with the course of decisions in this 
country. The actual Qecision in Sahu Ramachandra’s case 
was in line with the preponderance of existing authority in so 
far as it laid down that*a father can’ alienate family property 
only for family necessity or for the discharge of an antecedent 
debt. And having insisted on an'antecedent debt, if is only 
right that the court should require the antecedency to be’ real 
i.e.,inot merely by separation in time, but by dissociation in fact 
as well. But the general discussion in the judgment though 
intended to settle a conflict of decisions in India has given rise 
to other. doubts and difficulties. If such a Judgment had. 
| appeared before Girdhari Lal’s case 7it might Have preserved the 
Mitakshara co-parcenary in all its strictness and at any rate it 
would not have unsettled many titles or upset a “long course of 
decisions. But the position | is now very different. Their 
Lordships no doubt purport to save the rights of creditors and 
purchasers in so far as the previous decisions of their Board 
have recognised them, but the practical working of this saving 
clause is by no means clear. Two questions have in the main 
been raised with reference to the language employed .in Lord 
Shaw’s Judgment :—(1) Whether ethe son’s liability for his 


1, (1937) 1. L. R. 39 A. 437:33 M, L J. 14, . 


yy (1874) Le R/T Icha 32h; 
r 
~ 
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father’s debts exists and can at-all be enforced while the father 
is yet alive and (ii) whéther a transaction dissociated both in 
time and substance from, the suit transaction is the less an 
aetecedent debt because it was contracted™en ;the security or 
credit of the family property. 


On the first, the Madras, Bombay and Calcutta High 
Courts have held that the language of their Lordships should 
be read in the light of the facts “of the particular case 
and the question for decisions before them and that it 
should not be taken to have overruled by implication 
the numerous cases (including pronouncements of the same- 
Boatd) which shave recognised a right in the creditor to 
proceed against the sons’ shares as well even during the 
lifetime of the father- (See Peda Venkanna v. Srinivasa, ! 
Hanumant v. Ganesh 2 Madhusudan Das v. Is wari 3). See also 
Kandasami Goundan v. Kuppa Moopan * and Subraimania 
Aiyar v. Shaw Wallace and Co ? in which in suits brought during 
the father’s life time on a mortgage by the father, the 
Court found ‘that the mortgage as fich was -not- binding © 
on the son’s share, but- allowed the mortgagee to have 
a money decree executable against thd son’s share as well. 
The Ailahabad High Court has on the other hand given 
full effect to what seemed to be the natural meaning and 
logical result of their Lordship’s language and made no attempt 
to reconcile it with prior decisions even of the Judicial 
Committee. Thus- in Sheodan Singh v. Bhagwan Singh © that 

Court laid down that during the father's lifetime the son’s 
share in the family property could not be procecded against in 
execution of a decree obtained against the father on his pronote, 
The Judgment makes no reference to the fact that in the earlier 
tases like Muddun Thakur v. Kantoo Lal? and Nanomi 
Babuasin’s case 8 and even in Sripat Singh v: Tagore 9 which 

_ wasedecided shortly before Sahu..Ramachandra’s case the father 
was alive at the date of the execution proceedings and yet the 
créditor’s right to proceed against the whole property of the 





1, (1918) 1, L. R. A'M. 136: 53M, L.J, 519, 2, (1918) J, L. R. 43 Bom. 612, 
.3. (192011, L. R, 48 C., 341. @ 4. (1919) 383 M. L, J 203: 45 M. 421, 


e. (1919) 38 M? L. J. 402. 6, (1921) I. L. R, 43 All, 496. 
7 (1874) L. R. 11, A, 321, 9, (1885) L. Rg 13 LA L 
| 9, (1916) I, L. R. 44 C. 524 : 32 M, L. J. 138. 
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family was upheld by the Privy Council, Nor do the learned 
Judges indicate what in their opinion was the purpose of the 
parenthetical remark of Lory Shaw tat in Sahu Ramachandra’ s 
case the debt as a debt could not be successfully. sued for (@n 
account of limitation) and there was accordingly no right in 
the mortgagee to invoke the doctrine of pious obligation. In 
the recent P, C, case in Chet Ram v. Ram Singh, ! the question 
arose for decision under” slightly different circumstances, A 
grand-iather had sold the family property for Rs, 13,300 out of 
which Rs. 8,000 went to discharge a prior usufructuary mort- 
gage by him to the vendee and the balance had been received 
in cash. After the vendor’s death, while his sons were alive 
the grand-sons sued to recover possession of the property sold 
on the ground that the sale was inoperative. The Court of 
first instance upheld the sale in the proportion that the mort- 
gage money bore ito the sale price and gave the plaintiffs a 
decree for possession of the remaining 11/27 ths of the 
property on repayment of the Rs, 5,500 which, had been 
received in cash. The Wigh Court set aside the sale completely 
and refused to make the decree conditional on payment of the 
money giving it as theif reason that as the sons were alive the 
grandsons! were under no obligation to pay the debts, 
Practically the same result might well have been reached 
on the narrower grounds indicated.in Srinivasa v. Kuppu- 
sami? and in Kotayya v. Durgayya 3 but the Allahabad 
High Court took the broader ground. On appeal, the Judicial 
Committee indeed observe in passing that in the particular case 
no rights of execution: creditors or auction purchasers had to be 
considered but the decision itself "is rested in® the ground that 
the pious obligation (of the grandsons) did not arise because 
their father was alive. Their Lordships nowhere explain nor 
is it easy to see how this position is to be reconciled with their 
recognition of the father’s power to alienate family’ property 
for discharging antecedent debts. In Girdhari Lal's case their 
Lordships’ reasoning is that as after the father’s death the sons 
cannot claim to hold the family property free from liability for 
the father’s debts, the whole property of the family is even 
during the father’s lifetime availablee for the discharge of his 
se : a8 = 





1, (1922) 49 I. A. p. 228: 43 M LJ°98 
2. (1920) 1, L, Re 44%, 801, ° 
3, (218) 35 M. L. J. 451, r 
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debts either by voluntary alienation or by -execution sale. 
There is at no time any question of the personal liability of the 
_sons and we do not therefére see where the distinction comes 
in between the liability of the sons after tft father’s death and 
the liability of their shares during the father’s lifelime, as 
long as the authority of Girdhari Lal’s case is maintained. 
This question after all resolves itself into one of procedure and 
is therefore of less’ consequence thah the second one as to 
which the present decision of the Judicial Committee is likely 
to have far reaching consequences, 


On the second point, viz. as to what constitutes an 
antecedent debt, a Division Bench of the Madras High Court 
held’ that on the language of Lord Shaw a debt contracted by 
a father on a mortgage of joint family property could not be 
regarded as an antecedent debt even to justify a later alienation 
(by way of sale or mortgage) made by the father for the dis- 
charge of such debts. (Jogi Naidu v, Papiah Naidu. 1) The 
Same view was taken by the Allahabagl High Court in Bry 
Narain Rai v. Mangal parsad ? and by the Patna High Court 
in Suki Deo Jha v, Jhapalt Kamat 3 andfthe other cases referred 
to in the Judgment of Jwala Prasad J. in Mathura Misra v. 
Rajkumar Misra. + 


, In Bombay the question arose for decision in Papdurang 
Narayan v, Bhagwan Das 5 but the argument there (as dealt 
with in the Judgment )seems to have been different viz, that 
only debts due to the :morigagee prior to the mortgage can be 
held to be withifi the rule but not money received in cash from 
the mortgagee at the date of the mortgage even when it has 
been received*to pay off debts already due to others. This 
contention. was of course.not accepted. The Allahabad High 
Court adMered to the literal* application of Lord Shaw’s 
language (see Ram Singh v. Chet Ram 6. Ram Sarup v, Bharat 
Singh 7 and Bhup Kuar v. Balbir Sahai 8. Cf. however Suraj 
Prasad v., Mukhan Lal 9 where Piggott J., throws some doubt on 





1. (2919) 35M, L. J. 382. 2. (1918) I, L. R. 41 All, 233. 
p 3: (1919) 5 Bat. L. J, 120. . 4, (1921) 6 Pat. L. J. 526. 
5, (1918) I. L. R.44Bom.341. ° 6. 11919) I. L. R. 41 All, 529. 
7. (1921) I L. R43 Al. 703, © 8 (19M) S41. C. 885, 
9, $(1922) 20 A. L, J .236, 
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Ram Sarup’s case 1,) but the Madras and Patna High Courts 
soon referred the question to a Full Bench with the result that 
the decision iu Jogi Naidu v. Papiale Naidu 7, was unanimous- 
ly overruled by a Bench of five Judges. (Arumugam v. Muthu 4,) 
and that in Sukh Deo Jha v, Jhapat Kamat *, was overruled by a 
majority of four against one in Mathura Missa v. Rajkumar 
Misra5, There is of course no point in pitting the 
authority of the Full Bench against that of the Judicial 
Committee but the opinion of such a large body of experienced 
Judges certainly justifies the claim that the numerous transac- 
tions which have been entered into on the basis of that view 
should not be put in jeopardy. The arguments against the 
literal application of the dicta in Sahu Ram Chandra’s case have 
been fully and forcibly put by Das J.'in the Patna Full Bench 
case and by Wallis C. J., and Sadasiva Aiyar J. in the Madras 
case. When the question came up before the. Privy Council in 
the case under notice on appeal from Ram Singh v. Chet Ram 6, 
their Lordships (whose Judgment was this time also delivered 
by Lord Shaw) make go reference in the Judgment to the 
Madras Full Bench case or to the earlier Full Bench Judgment 
of the Allahabad High*Court in Badri Prasad v. ` Madan Lal T 
though both of them seem: to have been relied on in the eduke 
of the argument and Sir John Edge who was a member of the 
Board had delivered the leading Judgment in Badri Prasad’ s 
case. From this omission to deal with them and in view of 
the facts of the case before the Board it is possible to distinguish 
the present Judgment on the ground that the original mortgage 
being usufructuary there was really no debt in discharge of 
which the later sale could be said ,to have been made. This is 
one of the reasons!given by the High Court‘and urged by the 
Respondent before their Lordships. Such an interpretation of 
the Judgment may also be supported by the fact that- their 
Lordships reaffirm their approval of Sir John Stanley’s 
Judgment in Chandra Deo Singh v, Mata Prasad 8, and Sir John 
Stanley does not throw any doubt on the MIWA of the Full 
Bench decision in Badri Prasad v. Madan Lal 7, But the larger 
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question is also dealt with both by the High Court andin the 
argument before the Privy Council and it is to this thata 
considerable portion of the Judgment is devoted. 

* Their Lordships repeat, as a general statement of the law, 
the very passages from the judgment in Sahu Rama ichandra' 
case which in the Madras and Patna Full Bench cases were 
almost treated as obiter dicta to be restricted in their effect by 
being read with the facts of the case. “And they expressly dis- 
approve ef the contention stated in the following words : 
“ Although a mortgage is at its date an invalid deed in so far as 
purporting to encuinber the joint family property yet when it 
purports to become the consideration for a sale it then becomes 
a just and a legal consideration on the principle of antecedent 
debt.” Itis therefore difficult to say that the High Courts of 
Madras and Patna will be justified in still adhering to the opin- 
ion expressed by their Full Bench. 

The result of their Lordships’ Judgment seems to us, 
with all respect, strange, in so far as for the present purpose 
it would put an unsecured debt of phe father on a highg 
footing than a secured debt. However plausible the 
reasoning may look, the argument tha? the father’s alienation 
. amounts to a breach of trust has little force so long as any 
power is recognised in the father to alienate family property 
fer debts not incurred for family purposes. And looking 
at the matter, from a business point of view, it is not easy 
to see what their Lordships mean when they speak of moneys 
being advanced to the father without relying on the credit of 
the family property. Any lender, even in a purely personal 
loan, will necess&rily have an eye to what he can fall back upon 
in the event of non-payment and the family- property of the 
borrower musf necessarily enter into his calculation unless the 
law totally excludes it from his reach. 

But Whatever may be! the merits or otherwise of their 
Lordships’ pronouncement,'some remedy seems to us urgently 
called for to avoid the probable crop of speculative litigation 
that it is likely to give rise to. The result of the decision is 
bound to be disastrous in respect of transactions entered into 
on the faith of what was taken io be well settled law during at 
least the last thirty years. Whatever differences of opinion 
there may exist on proposals forthe general reform of Hindu 
Law through the medium of legislation there can be little objec- 
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tion to legislation on the present topic, because the rule as it 
now stands rests mainly on case law andis avowedly different 
from the rule laid down in the Smritis and Commentaries, It 
seems to us imperatively necessary that a short Bill defining 
the law onthe subject should be passed at least by the several 
local legislatures at an early date and even if such a measure 
could be postponed, a Bill must be passed without delay secur- 
ing the benefit of the law as hitherto understood to those who 
have entered into transactions on the faith thereof, That this 
is a reasonable principle was recognized by the Juditial Com- 
mittee in Abdul Aziz Khan v. Appiah Swami Naicker ! , though 
- that decision will not in terms apply here, It is also the same 
consideration that induced the Indian Legislattre in 1908 to 
insertan express provision in the Limitation Act of that year 
giving an extended period of limitation to certain mortgage 
suits which had theretofore been held in India to fall under Art. 
147 but which the Privy Council’ in Vasudeva v, Srinivasa}, 
held came within Art. 132. 
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SUMMARY OF ENGLISH CASES. 


H.C. Smith, Ltd. v, G. W. R. Company : (1922) 1 A. C. 178. 

Carrier—Railway—Consignment -of goods at owner's risk 
special terins—Burden of proof—-wilful misconduct, 

Goods were handed over to a Railway Company for being 
taken over to a certain place under a special contract according 
to which in lieu of certain concessions in the tariff, the owner 
agreed to hold the company’ free from liability for any loss, 
damage etc, “ except upon proof of wilful misconduct,” The 
goods did not reach the consignee and though correspondence 
ensued between the parties the Company did not vouchsafe any 
explanation for the loss of the parcel. In a suit for damages, the 
defendants kept up their former, attitude and declined, to call in 
any evidence : 

Held, as per the terms of the special contract, pauni 
could succeed only on proof of wilful misconduct, and the mere 
refusal on the part ofthe Railway Company to offer any ex- 
planation for the loss of goods would not justify an inference 
of wilful misconduct on their part. (4896) 2 I. R, 183 doubted. 

— e 3 
1, (1903) I. Ie R®27M I31 © 2. (1907)1, L. R. 30 M. 426, 
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In re The Board of Commerce Act, 1919 and Combines and 
Fair Prices Act, 1919 : (1922) A. C. 191. 


Constitutiona [Law—Ulra vires —Canada—Legislation inter- 
“ property and civil rights * in the Provinces, 

Legislation by the Parliament of Canada creating 2 statu- 
tory body and vesting it with such wide powers as restraining 
and prohibiting trade combinations, preventing the accumula- 
tion of food, clothing and fuel. beyond ‘reasonable’ require- 
ments, regulating sales thereof at fair prices. and launching 
prosecutions for any breach of the provisions thereof, is ultra 
vires the legislature, since it tended to undermine “the pro- 
perty and civil rights in the Provinces ’’—In the absence of . 
exceptional ciréumstances such as war, S. 92 (2) of the British 
North America Act, 1867, operated asa bar to the passing of 
any such enactment, the subjects dealt with being reserved 
exclusively to the Provincial Legislatures, ts 





Wilson and others v. Esquimalt and Nanaimo Railway Com- 
pany : (1922). 1, A, C. 202. : ; 


© Constitutional Law—Canada—Diallowance of Provincigl 
Act—Effect on ‘accrued title, ` ` a re i 

Where in persuance of a Provincia? legislative enactment, 
title to a piece of land has been vested in a certain person, the 
disallowance of the Act by the. superior authorities does not 
invalidate. the title already acquired, | 





Burland v. The King (1922) 1 A.C, 215. T 
Pleading—Ultra vires—Grounds for, if to be specifically 
raised, k 
According {© the rules of pleading, an allegation of infirmity 
in any statute on the ground of ultra vires is sufficient without 
assigning further reasons. 





The New Sweden (1922) I. A» C. 229. 

Prize—Daniage to goods—Liability for—Duties and obligas 
tions of captors. 

The obligation of captors has always been recognized as 
being one of care and prudence. ‘it has'never been ‘placed so 
high as that of insuring or answering in all events for the safety 
ofthe prize. But it is well settled that it is for unreasonable 
action, for negligence and for wilful wrong doing that captors 
are liable from the time of seizure to the time when the res is 
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ee in the custody of the Prize Court. Insuratice of the 
owner's interest is clearly a matter for the owners themselves. 

Where in the interval between thecapture of the prize and. 
the delivery of the same to the Marshal, they have been e 
destroyed by fire without negligence, the owner is not entitled 
to recover for the loss. . 


The Anichab (1922) 1. A.C, 235. 
Prize—Sudjects of—Vessels not taken in pursuit. 
Vessels and craft not actually taken in pursuit do not form 
the subject of maritime prize. 








Forbes v. Git : (1922) 1 C. A. 256. 

Deed—Construction—Repugnant clauses—kffect. 

If in a deed an earlier clause is followed by a later clause 
which destroys aitogether the obligation created by the earlier 
clause, the later clause is to be rejected as repugnant and, the 
earlier provision in the deed prevails over the later. 


ee ee miaa 
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Attorney-General for Manitsoba v. Kelly : (1922) 1. A. C. 268. 

Arbilration— 4ward—Interference by Courts—Principles of, 

In a submission in which the parties have agreed, that the 
decision of the umpire, on the matters referred to him, shall be 
final, the courts will not inquire whether the conclusion of the 
umpire on the matters referred to him is right or wrong, unless 
an error appears on the face of the award, or in some ducument 
so closely connected with it that it must be regarded as part of 
his award, or unless the umpire himself states he has made a 
imistake-of law or fact, leaving it to the Court ‘to review his 
decision. 


When a question of law has not specifically bet referred 
to an umpire, but is material in the decision of matterg which 
have been referred to him, and he makes a mistake apparent 
on the face of the award, the award can be set aside. 





The Pellworm : (1922) LA. c. 292, - 
Prize—Capture—Test of— BAE down the flag if con- 
clusive. 3 
| Capture | consists, in somp line the vessel captured to 
conform to captor' s will. When that is- done deditio is. com- 
J--2 : 


s BD a’ . 
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ugi there may be on the part of the prize an in- 
tention to seize an opportunity of escape, should it present itself, 
Submission must be Judged by action or abstention from action 

eit cannot depend on mere intention, though proof of actual 
intention to evade capture may be evidence tbat acts in them- 
selves presenting an appearance of submission were ambiguous 
and did not result in a completed capture. No particular form- 
ality is necessary, hauling down thé flag is“ not conclusive on 
the matter. aan 2% 





Boyce v. Wasbrough : (1922) 1 A, C. 426. 

Settlement — Construction— Second imarriage— “ Without 
having been married’ —Meaning of—Principles of construction. 

The elementary rule of construction of a document is to 
ascertain the intention of the party, regard being had: to the 
circumstances under which-it was executed, the language - used ) 
and the content’in which it is used. 

In the case of marriage settlements there is no rule or 
* principle whereby the words in dispåe should be interpreted 
as excluding merely the husband of the settlor and not'ag exi 
cluding a child, whether by that or < any other husband. 

Wherein a settlement executed by a lady before her 
second marriage; there was a final clause according to which 
under certain circumstances her properties were to pass as if 
sHe died intestate and “ without having been married.” — 


Held by Viscount ‘Birkenhead L. Ci, Lord Atkinson and 
Lord Sumner (Lord Buckmaster and Lord Parmoor dissenting) 
the words must be taken to be used in their natural sense of 
her dying a spinster and as such would exclude a son by the 
first marriage—Case law on the subject fully discussed. 





sa `` Murphy v. Hurly (1922) 1 A. C. 369. 
“Landlord and tenani—Cevenant to repair sea wall—Suil- for 
damages—Nolice, if necessary. 


In cases where adandlord has agreed to keep the premises 
in good order, executing the nacessary repairs, there is a duty 
on the part of the tenanteto give notice to the landlord about 
she want of repairs, the duty springs from the special knowledge 
of the need of repairs whick his occupancy of the demised 
premises is pesunred to give him, coupled with the-state of 
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ignorance ‘of that need-in-which the absence'of Such eee tey 
15: presumed to leave the landlord, ° 


Where in consideration of keeping, the sea walls always. in 
repair, a revision of rents took place and the landlord had toe 
employ an agent whose duty it was to see to the safety of the 
sea walls,- held there was no duty on the tenants ‘to give such 
notice, and it was not a condition precedent to the institution 
of a suit for damages. è 





Greenwood v. F. L. Smidth & Co (1922) 1 A. C, 417. 
Income-Tax—Canons of construction—Trade exercised with- 
in United Kingdom—Test of—Non resident persons—Liability of,. 
Where. it is desired to impose a new burden by a of taxa- 
tion it is essential that the intention should be ste MPU ERS 
terms. Ifa section of a taxing statute is of all? 
guous meaning, if is not open to courts to batty ouf o of it 3. new, 
and added obligation not formerly cast upo Hae ap Pay 
A non-resident person can be taxed it ie i 


ited Kingdetw 
only if he carried on tr€de there, Whe za 


made abroad and the delivery in pursuance theft®és ‘also 
made abroad, a trade cannot be said to have been Pr ied s 







the United kingdom. 


The Admiralty Commissioners: v, ae of S. S. Volute 
(1922) 1 A.C. 129. . 


Ports—Contributor nzgligence—Doctrine, limits of —Collisioni 
al sea, 

In all cases of damages by collision on land or sea, there 
are three ways in which the question of contribufory nee ence 
may arise : 


(i) the person who sues for damages is himsélf negligent, 
but his negligence had brought about a state of things in 
which there would have been no ‘damage if the other party had 
not been subsequently and severally negligent ; in this case, full 
damages are awarded 6 A, C. 217;9 A. C. 873 ref. to. 

(ii) at the other end of the chain, the negligence of the 
plaintiff makes collision so threatening that though by the 
appropriate measure the other party gould avoid it, he had not 
really time to think and by mistake takes the wrong measures 
in this case. plaintiff neon si tle 4 P.-D. 21935 ASC, 
876 ref. to. , 
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(iti) In ‘between these termini come the cases ‘where the 
negligence is deemed contributory, and the plaintiff in common 
law recovers nothing, while in Admiralty damages are divided 

*in some proportion or other. 


The question of contributory negligence must be dealt with 
some what broadly and upon commonsense principles. ‘Where a 
clear line can be drawn, the subsequent negligence is the only 

one to look to, but there are cases in which the two acts come 
so closely together and the second act of negligence is so 
much mixed up with the state of things brought about by the 
first act, that the party secondly negligent while not held from 
blame, mighteon the other hand, invoke the prior negligence as 
being part of the cause of the collision so as to make it a case 
of contribution. | 


yA JOTTINGS AND CUTTINGS. 
e § : 

` The Late Professor Dicey.—England has produced not a 
few great jurists who have achieved a"European fame, and Pro- 
„fessor Dicey, who has passed away at his beloved Oxford at 
the:age of eighty-seven, will always hold a conspicuous place 
among them. His two most famous works. ‘The Law of the 
Constitution, ‘the outcome of a series of brilliant lectures he 
delivered as Vinerian Professor in the early eighties, and ‘The 
Conflict of Laws,’ a notice of the third edition of which appears 
in our columns this week, have long since attained the status of 
classics, and will secure for him a lasting’ name in legal litera- 
ture. Endowed with a keen and analytical mind, a remarkable 
power of lucid statement, and an inexhaustible industry, he also 
possessed > firm. mastery of principles, a wide knowledge of affairs 
aud a ldrge acquaintance with’English and Continental litera- 
ture, which enabled him to be systematic, allusive, and attrac- 
tive in all his writings. A man of marked personality, always 
obeying the Tennysonian injunction to ‘watch the main cur- 
rents how they flow,’ he was, too very vigorous a controversia- 
list—always, however, fajr in temper, if independent in judg- 
sent. Few men, other than Austin and Westlake, have. done 
more to encourage in England the scientgfic study of law in its 
larger aspects, and, his name will always deserve to be greatly 
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honoured by all English lawyers conscious of the true functions 
of-their calling. . The Law Journal, o 
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Tradesmen and Husbands and. their Wives. —Mr. Jusfice 
McCardie is one of the most painstaking of our judges, and at 
same time one of the most human, and there are few cases of 
any: importance which come before him that. he does not use to 
point a moral for the benefit of the public. In a considered 
judgment of none too great length in the. Cathcarl case (Miss 
Gray (Lim.) v. Cathcart : April 6) he has compressed into a few 
golden rules, which deserve to-be set up in every tradesman’s 
counting-house, the settled law. of England .as it affects the 
liabilities of husbands for debts incurred by their spouses, and 
he has made clear the nature of the ‘agency’ which it is assu- 
med, sometimes erroneously, that every wife has to pledge her 
husband's credit. The governing consideration, which should 
be present in every tradesman's mind, 1s that according to our 
law—recognised as such ever since the days of Henry VIII 
(who had so may Wivés)—marriage in itself gives no authority 
at all to a-wife to charge her husband with debts. She can 
bind him only as an ‘agent, and apart from the presumption 
which arises from the living together in a common’ household, 
her authority must be proved by the creditor in the . same way 
as with any other agent. What, then, is the presumption aris- 
ing from cohabitation, which alone distinguishes this from any 

other case of agency ? Leake defines it (Principles of the Law of 
Contract. 1921 edit. p. 417) in the following terms :— 


Cohabitation raises a presumptive aulhority in the gvite to contract for her 
husband in all domestic matters ordinarily entrusted toa wife ; as the reasonable 
supply of goods and service for the use of the husband, his wife, children. and 
housebold, such goods and service being suitable in kind an@ sufficient in quantity 
and neccssary in fact according to the condition in which they live; Serang which 
authority does not extend. . ` 

Liability may, however, be negatived by the husband by 
proving as the judgment. lays down, any of the following facts. 
(1) That he expressly warned the tradesman‘ not to supply 
goods on credit : (2) that the wife was already supplied with a 
sufficiency of the articles in question ; (3) that the wife was 
supplied with a sufficient allowan€e or sufficient means for the 
purpose of buying the articles without pledging the husband’s 


credit ; (4) that the husbarfd expressly” forbade his wife to 
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_ pledge his credit ; (5)*that the order, though for necessaries, 
was excessive ‘in point. of extent’ or (having regard to: the 
smallness of the husband’s income) extravagant. These are 
hard words for tradesmen, but there is no doubt that they re- - 
present the actual law, which is summarised by Lush (3rd ed. 
p. 377) in the general statement that ‘a person who deals with a 
married woman on credit does so, so far as regards his remedy 
against her husband, at his own risk.) It is only qualified 
by the nest which the law recognises in the wife, under the 
head of a “special agency of necessity’ to pledge the husband’s 
credit for necessaries, such as food, garments or medical 
attendance, where the husband, though cohabiting with his 
wife, neglects to supply her with these actual necessities of life. 
That may be cold-comfort for the tradespeople who provide, 
not the necessaries, but the luxuries of life to luxurious women. 
Prodigaility, as Mr. Justice Mc Cardie observes, isa feminine 
fault ; and profusion is not a necessity of honourable rank, 
Those who pander to it are not entitled to much sympathy, and 
they are notdikely to get it from any Court or any jury (eyen 
though women may be on it) in these dafs, when it is generallye 
recognised that, as the Judge says, simplicity i is an essential 


feature of useful and beneficial citizenship.’ Ibid, 
KA 
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Necessaries and Fixed Allowances.--No counterfoil to the 
weighty judgment in the Cathcart case is provided by the 
decision of Mr. Justice Rowlatt this week in Seymour v, 
Kingscote (April 19) that the husband, rather than the wife, was 
liable for certain articles of dress which were held to be neces- 
saries. Now, whaj are necessaries ? They are not the same for 
all people, or in all circumstances, What may be right and 
proper, anda necessity even, for a married couple living in 
Belgravia, and moving in what is regarded as ‘the best society,’ 
may be an extravagance in the cage of other people who reside 
in the suburbs and have not the same social standing. or wants. 
‘Ifthe wife embarks,’ said Mr. Justice Rowlatt, ‘upon the 
purchase of things beyond the status in which they live, and 
is guilty of extravagance, she outruns her presumptive autho- 
rity. Inthe case in question the husband was an officer in 
the household in „St. James’se Palace, the home was set up in 

Sou Eaton Place, andthe couple moved in fashionable 
circles, so a high standard of living was sêt «p, which the 
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judge found justified the wife’s pur chases, ‘Of course.’ said 
he, “she could have dressed for very mùch less money so fat 
as protecting herself from cold was concerned, but she had 
married a man whose family held a certain position and she 
dressed in a way that he must have approved, or she could not 
have gone into his circle, which did not appear to have been a 
profligate one, but merely a refined, comfortable circle.’ But 
there was another elem@nt in the case which had to be consi- 
dered—the question of the, wife’s ‘necessaries ’ being, otherwise 
provided for, either by funds of her own which were sufficient 
for the purpose, or by a fixed allowance made by the husband 
so as to exclude any authority to pledge his credit. Mr. Justice 
McCardie dealt with this latter subject in his full judgment 
where he said (referring to the leading case Debenham v. Meltor 
| 1880], 8, App, Cas. 24) that if a fixed allowance is accom- 
panied by an express (or implied) prohibition by the husband 
that the wife is not to pledge his credit, it, of course, followed. 
that the authority of the wife was non-existent, and that de- 
»prived her of any ageigcy to pledge her husband’s credit. -In 
the Aingscote case the position was ‘different ; the wife had 
means of her own whfch, it was said, were sufficient to provide 
for her necessaries, and it was alleged that there was an express 
arrangement between the husband and the wife by which she 
was to pay for her clothes out of her own money. Of course, 
if such an aprec mieni had been established, it would again have 
displaced the “ agency of necessity, but it was not proved, and 
so the: presumptive authority. held good, and the husband was 
liable.’ There is no principle involved in this. The circum- 
stance that a wife has means of her own doés not negative her 
power to pledge her husband’s credit for the most personal 
necessaries, like dress ; the question remains " simply one of 
fact, and it must be determined by all the circumstances of each 
case whether the presumptive authority has in" fact, been 
negatived. As the matter is pat in Bacon’s Abridgment (Baron 
and Feme) : ‘ It is clear that a husband is obliged to maintain 
his wife and may by law be compelled to find her necessaries 
as meat. drink, clothes, physic, etc., suitable to her husband's 
degree, but it seems also settled. that the wife is not to be her 
own carver Ibid; ° ® 
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The Gaming Acts and Public Policy.—Mr. Justice Astbury’s 
decision in Trustee of °A, F. Scranton v, Pearse (April 4) 
will. be received with rejoieing by all bookmakers. It is their 
first victory since the disastrous decision in Day v. Mayo. 
(1920, 2 K-B. 346). We shall, however, be very much surprised 
if the matter is allowed to remain where the learned 
judge has left it. To put it shortly, Mr. Justice Astbury has 
prohibited a trustee in bankruptcy from*suing for the return of 
money losin bets and paid by cheque; and he has based his 
decision on the ground that such an action is dishonourable, 
and that the Court will not allow one of its officers to doa 
dishonourable act, though that act may be stictly legal. The 
doctrine that an officer of the Court must act not only in accor- 
dance with the law of the land but also in accordance with 
‘equity,’—using that word ‘in a popular sense’ (per Buckley, 
L. J., in re Tyler (1907, t K.B. 865),—was laid down nearly 
fifty years ago in Ex parte James (9 Ch. 609), and has been 
followed in many cases since. For instance in Et parte Sin- 
monds (16 Q'B.D. 308) the trustee in banlgruptcy had demanded 
payment of asum of money undera mistake of law, and the” 
person from whom he demanded it had paid under the same 
mistake. Now money paid under mistake of law cannot be 
recovered by action ; but the Court of Appeal ordered the trus- 
tee to repay it because an officer of the Court must act in “an 
honourable and high-minded way, as Lord Esher put it, 
Again, in In re Tyler (supra), when the wife of a bankrupt-had, — 
after the bankruptcy, paid premiums on her husband's life 
insurance policy, and so kept it alive, and the policy monies 
were ultimately paid to the trustee in bankruptcy, the Court 
ordered the latter to refund to the wife the premiums she had 
paid, although Iter payments were voluntary, and she had no 
legal claim to them.- Yet again, in Jn re Thelluson (t919. 2 
K.B. 735) tae Court of Appeal ordered a trustee in bankruptcy 
to refund a sum of 9001. which the applicant had advanced on 
loan to the bankrupt the day after the receiving order had been 
made, the loan having been made in ignorance of the fact of 
the receiving order, and the Court declared that it made the 
order in exercise of his Jurisdiction of directing its officer to 
pursue a line of conduct whith an honest man would pursue, 
‘although not compellable thereto by legal process,’ “But all 
these decisions are a long way off the present judgment, which 
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assumes that it may not be honest or honourable for an officer 
of the Court to assert a claim not founde@ on technicality or 
mistake, but on the expréss provisons gf an Act of Parliament 
passed for the .express purpose of discouraging and discoun-, 
tenancing of certain class of transactions found by long ex- 
perience tobe disastrous and dangerous to the community. 
The statute is one founded on public policy. So also, it may 
be said, is the rule in Im reeJames. But there is a’ great differ- 
ence between judge-made public’ policy and public policy., as 
expressed in a statute of the Realm. Mr. Justice "Astbury. 
may be right; but the caution was long a addressed to 
judges that ‘public policy is an unruly horse? And. so far as 
‘equity in a popular sense’ is concerned, the plain man, as 
well as the lawyer, has a rooted objection to the equity which 
is only tobe measured by. ‘the length of the judge’s foot —a 


most uncertain measurement. 
wX 


The Lord Chancellor and the City Recorder.—The timely 
protest addressed by ghe Lord Chancellor's Permanent . 
Secretary to the City Remembrancer on the subject of: Sir 
Ernest Wild’s threatened-retention of his seat in ‘Parliament, 
notwithstanding his appointment to the City Recordership, has 
not been without effect. The Court of Aldermen who made 
the appointment, subject to His Majesty's approval of their 
choice, promptly recommendea the Recorder to confoym 
himself to the view put forward—with many cogent reasons— 
by the Lord Chancellor, and Sir Ernest Wild has’ now made 
his submission in Parliament, albeit not with a very good grace 
nor without feservations and objections on hisepart. It is-a 
little unseemly, we think, that in accepting the implied rebuke 
conveyed in Lord Birkenhead’s. expression of si&prise at the 
failure of the City Recorder to recognise ‘the doctrine now 
commonly accepted’ of incompatibility of the functions of a 
judge and the functions of a Member of Parliament, Sir Ernest 
Wild should have permitted himself the retort that, ‘ speaking 
entirely for himself, he did not think it desirable that anybody 
should be able to suspect one’s honest .attempt to administer 
justice.’ While asserting the principle, the Lord Chancellor 
has been singularly moderate in his demand that the Recor des 
should, at least, sever his connection with his constituents’ “at 
some comparatively early, but convenient date, such as ‘the 
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occurrerce of the next General Election.’ No such postpone- 
ment would be permftted in the case of any High Court judge, 
and the analogy would have been a little more complete and 
ethe principle of judicial freedom from political interests a little 
more definitely asserted, if Sir Ernest Wild had been called on, 
at once, to vacate his seat. 


% 


The Bottomley Case. ‘The long arm of the law’ has at 
length found Horatio Bottomley, and it isa gain to the cause 
of public honesty and good morals that a man who has so often 
escaped and avoided the bonds of justice should finally have 
been convicted by a jury of his countrymen of.one of the 
meanest, as well as most extensive series of frauds, and sent by 
an exceptionally dispassionate judge to his due punishment. 
Surprise has been expressed in some uninformed’ quarters at 
the assumed severity of the sentence imposed by Mr. Justice 
Salter for the many crimes laid to this deeply designing and 
long offending man’s charge, and it seems to be forgotten that 
in the ca8es which are the most nearly parallel, that of Jabez 
Balfour and that of Whittaker Wright, the sentences were the 
same or heavier—in the first case fourteen years imprisonment, 
and in the second seven years. No one can say that the 
offences of this ‘lay lawyer,’ as he was called—among the 
other dubiously sounding titles which secured for him the easy 
confidence of the masses whom he betrayed—were less heinous 
or ‘flagrant than theirs, and the interests of society demand that 
whenever such offenders are brought to book the sentences 
imposed on them should be of a deterrent, as well as of a 
punitory, chargcter. 

x * 
* 

The Home Secretary and the Death Penalty.—1f Mr. Shortt 
has not distinguished himself in the exercise of his seroi-judicial 
functions during his tenure of.office as Home Secretary it is to 
be attributed to the anomalies which surround the post, increas- 
ed, as they have been, by the constitution of the Court of 
Criminal Appeal, rather than to any lack of legal perception or 
humanitarian feeling on his own part. The waning credit of 
the Home Office as the dispensing authority for the exercise of 

he Royal Prerogative h&s received a fresh shock from the 
failure to appreciate at its “proper value the overwhelming 


opinion in favour of the remi§sion of the*death sentence on the 
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boy Jacoby or to give effect to the recommendation of the 
jury to mercy, on the ground that his crimeewas not premeditated 
nor was there any intention to kill yhen he struck the blow 
which caused Lady White’s death. The law, as things stand 
with us, cannot distinguish between the varying. degrees of 
culpability in matters which concern the taking of human life 
but it has hitherto been the saving grace of our criminal system 
that the last word is not with the Law as it is expressed in the 
text books, but with the responsible Minister of Justice who 
exercises the King’s;Prerogative of mercy—which now-a-days 
is not any atbitrary discretion, but the expression of the public 
conscience. If that conscience is offended, as it has been in 
this latest instance, the injury that is ‘done is not confined to 
the particular case—it extends to:the whole ,administration of 
justice, which is weakened, and not sirengthened, by the strict 
enforcement of the legal penalty, regardless of all considera- 
tions of humanity or extenuating circumstance. Public opinion 
demands that the death penalty.should not be enforced indis» 
criminately whenever the law, which ts faulty and ificomplete, 
awards it—it was so even inthe harsh pre-Victorian time, when 
it is recorded that in one year (1836) though 494 persons were 
condemned to death only 35 were hanged—and if law guilti- 
ness is always followed by the extreme legal sanction, it is not 
only the law, but its administrators who will be brought into 


disrepute, Law Journal 
ao # œ 
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Coercion and Criminal Responsibility. A salient instance of 
the extremė severity of the law producing an equally unreason- 
ing swing of it ithe other way is afforded bẹ the. doctrine of 
‘coercion’ as applied to married women, which according to so 
_dispasionate an authority as Sir Fitzjames Stephtn originated 
in the anxiety of the judges to devise means by which the 
harshness of the old criminal law might be evaded (Digest of 
the Criminal Law ; Note to Art. 31). Modern judges are con- 
fronted by another and quite different problem —the favoured 
position under this doctrine of some women because they are 
wives, as compared with that of the large majority of the sex, 
the unmarried, while the whole status of women generally has 
been altered - radically by , recent legislatfon. The gx, 
(Disqualification Removal) Act,ghas, indeed, put them on a level 
for all political and social functions with the male members q. 
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the community. ‘The old reason for the presumption of 
coercion when a crinte is committed by a wife in the presence 
of her husband has disappeared, and there is a feeling of 
ginreality when it is put forward and allowed to prevail against 
the cominon sense of juries inclined to deal with facts is they 
are, and not as they were fictionally assumed to be in the ages 
that are past. The Peel Case, where.the doctrine was enforced 
by Mr..-Justice Darling, has called public attention to the 
anachronism, and the Lord Claucellor—who, for all his con- 
servatism, is keenly alive to all legal anomalies—has been 
prompt to take the necessary measures for the suppression of 
this archaism. The Report of the Commission appointed by him 
tò consider the effects of the existing law as exemplified in the 
Peel Case has been prepared with despatch, already presented 
to Parliament, and it forms a well-reasoned indictment of the 
‘coercion’ doctrine as now applied, supported by abundant 
evidence called from the Criminal Codes of other parts of the 
Dominions that no such presumption is anywhere recognised as 
an excuse for crime. The ‘concluyon is obvious, and the 
recommendation-which the Commissioners put forward is clear, 
namely, that ‘coercion of the husband-as a defence to the wife 
for crimes committed by her in his presence should be abolished 
leaving her free to establish any other defence or to urge ‘the 
coercion in mitigation of punishment’. At the same 
time, something of the old tenderness for the weaker sex persists 
and the Commissioners add to their Report that they do not 
recommend, “any alteration in the existing law under which a 
husband and wife are not liable to be indicted for 
conspiracy. antl a wife is not liable to be indicted 
as an accessory after the fact to. her husband’s felony. The 
Common La% is generally reputed to be a ‘jealous mistress,’ - 
She is also a hard one, and it will take something more than 

this Report, supported though itis by many of our leading 
criminal law experts, as well as by the weight of public opinion 
to displace her hold on the administration of criminal justice. 
If Mr. Justice Darling had ruled the other way in the Peel 
Case, and allowed the modern view to prevail, perhaps the 
House.of Lords might in- the ultimate resort have been able to 

asgert itself (as it did at Lord Buirkenhead’s instance in the 
famous Catholic Masses case) against the old doctrine. As it 
is nothing short of a public statute would seem to be required 
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to set aside the worn-out doctrine, and it Is to be hoped that 
Parliament will not be long in passing a®short measure to give 
effect to the Commission’s recommendations, Ibid. 





CONTEMPORARY LEGAL LITERATURE. 

The Judicial Power. Our readers who hold, with Aristotle 
and Montesquieu, that it is a great and sound principle that all 
governmental power shofild be separated into executive, legisla- 
tive and judicial powers, to the end that in state andenation we 
may live under a government of laws rather than of men, will be 
interested to learn what an American lawyer has to say about 
it, in the Harvard Law Review for May 1922. „It will be re- 
membered that under the constitution of the United States, no 
one branch of the government, as the legislature for instance, 
is ordinarily the supreme authority so as to be iiumune from 
scrutiny by another branch such as the judiciary. In fact, the 
wise founders of the republican form of the government 
there deemed this threefold division of governmental powers 
essential to the true pr@tection of individual rights. 

It would appear that it is regarded by many that the ‘ten- 
dency now obtaining iri America to vest and combine these 
three powets in administrative bodies as the greatest misfortune 
of the day; and that is the reason why the writer undertakes 
the inquiry as to the principle of distribution of powers, He 
observes that rights rest for substantial basis on.the guarantees 
of life, libertry and property. ‘he protection of rights causes 
the division of powers ; the division does not create the rights, 
But the separation is not ‘devoid of all the checks and balances 
which have been devised to prevent anf department of 
-government from exercising its functions without interference 
from or responsibility to the other departments. ° As the writer 
notices, political power in a free. government rests in the law- 
making body; andthe threefold distribution of péwers is a 
necessary incident neither of a republican form of government 
nor of due proness of law. In his opinion, some mingling of 
such powers is more essential to a good government than is a 
doctrinaire separation of .them, The virtue of the rule lies 
more in the independence in a general way of the powers one 
of the other, so that one is not, dependent upo nor the cwa- 
ture of another, than in their gomplete separation; Moreover, 
a categorical distinction between legislative and executive and 
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judicial powers cannot in all cases satisfactorily ke made. The 
legislative power is the supreme law-making power, but it may 
delegate certain of its segulative powers to administrative 
beards appointed by the executive ; the judiciary also legislates 
“incidentally and in a subsidiary way” under the formula of 
declaring what the law is and forever has been ; the executive 
enforces the laws, not as a sheriff or as a constable does, but as 
a power that makes rules and orders, Both legislative and quasi 
judicial ip character, without which the law-making power 
would often be ineffective ; the judicial power not only inter- 
prets and applies the law in controversies between parties, but 
also makes rules of practice and appoints officers to administer 
vast undertakings. 


However, where, as in America, the constitutions are the 
‘supreme law, a state without independent courts is a practical 
everyday impossibility , for legislative law must be measured 
by the standard of the constitutions, and judicial power as a 
check on usurped or arbitrary power must exist in courts. In 
England tradition and custom takes the place of courts ih 
‘America as the check on bad laws, and the remedy for uncon- 
stitutional action is entirely political ; for the réason that the 
constitution there is not of the rigid type. The safeguard in 
the State ot New York is afforded not by the separation of 
powers merely, for by the constitution of that state judicial 
power is not expressly vested ın courts, but by the federal 
‘constitution. “ Due process” implies an independent court, and 
the legislative power cannot determine the conclusiveness of its 
Own decisions op such questions, 


Public Service Commissions and the like are an indispens- 
able adjunct fo governmental regulation of public utilities and 
other corporations ; the legislature cannot and the courts should 
not be Burdened with plenary regulative functions. The 
problem in such cases becomes one of politics, not of law; of 
men, not of measures, The charges are often made against 
administrative boards entrusted-with powers such as rate-making, 
that not infrequently they are partisan, antrained and arbitrary ; 
that they are an annex to the executive ; ihat they are frequently 
- utaerly ignorarft of the most glementary principles of justice, 
But the answer is that their fgnctions ase legislative rather 
than judicial and thg courts may not do what they undertake 
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to do, i.c., fix a rate or make a service regttlation. The judicial 
power can only test the sufficiency of the board’s power. 


The writer then goes on to teace the history of the New 
York constitution, and would have it that the state government 
did not first become free in 1846, although until then the court 
of last resort was composed of some of the members of the 
Senate (the upper house of legislature). The Judiciary consti- 
tutional convention of “1921 propose an amendment which 
definitely vests for the first time judicial power inethe New 
York courts. Although the writer does not seem to be fully 
_ convinced of the urgency of this amendment, he agrees that to 
compel the due observance of the rights gyaranteed by the 
Federal Constitution, there must exist somewhere in the State 
system free and independent judicial power. Courts cannot 
be made the tame cats either of the executive or the legislative 


power except as they themselves yearn for a warm place by the 
fire. ` 


Colonial Legislatures. The legislatures in ¿he colonies 
are not sovereign ° bodies, as the British Parliament 
„is ; they owe their existence to statutes passed by the latter. 
What then is the limit to their powers ? fs the question that a 
learned writer asks himself ın The Canadian Law Times for May 
1922. He observes that the decision of the Privy Council in 
the case of the Initiative and Referendum Act, (1919) A. C. 
935 raises a question as to the nature and extent of the power 
of Colonial Legislatures, which would seem in the view of their 
‘Lordships not to be unequivocally answered by the Orona 
of sec. 5 of the Colonial Laws Validity Act, 1865, eens v 
Thomas, (1896) A, C., 600. 


It is now one of the common places of canstitutional law 
that these Legislatures are not to be deemed the delegates of 
the Imperial Parliament, whase Act creates them,,and defines 
their powers. R. v. Burah (1878) 3 A. C. Hodge v. The Queen 
(1883) 9 A. C. 117; Powell v. Apollo Candle Co. (1885) 10 A, 
C. 282. When they legislate the case is not one of the 
Imperial Parliament making laws through them. But see Webb 
vy. Outram, (1907) A. C. 81. Not being delegates, the rule 
which forbids the agent to delegatë his powers does not apply 
to them. But their powers,” being derived from statute® are 
limited by the grant, Á 
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. The power.to make laws, extensive as it is, was vested in 
a designated authority and in no other. In R v. Bur ah, 3 A. C. 
889 at p. 905, “ the proper Legislature had exercised its judgment 
as to . place, persons, laws, powers; and the result of that 
judgment had been ta legislate conditionally as to all these 
things. ` The conditions having been fulfilled, the legistation is 
now absolute, ” But “the Governor-in-Council could not by any 
form of enaciment create in India and arm with general legis- 
lative authority a new legislative power not created or 
authorised? by the Council’s Act” 24 & 25 Vict. ch. 67. . So 
also in Hodge v. The Queen 9 A. C. 117, (a case from Ontario) 
and in Powell v. Apollo Candle Co. 10 A. C. 282 (a case from - 
‘New South Walts), the Privy Council are at pains to point out 
that though the Legislatures may delegate an authority to 
provide for the varying details and machinery to carry out laws, 
an authority which is ancillary to legislation, they may not part 
with their perfect control over the agencies they create, and 
must have the power of changing or destroying such agencies, 
This perfect*control, says the writer, is jnherent in the deiegat- 
ing Legistature, as it can repeal its own Act. But if the Crowit 
and the Legislature, in whom the legislative power is -vested, - 
should purport to confer a general concurrent legislative power 
on some authority, and if such an act be valid, there will be an 
abdication of control; the Legislature would be.as much subject 
to control by its ee as capable of controlling it. The 
same difficulty would arise if a Legislature purported to abolish 
itself and conferred its power ona substitute. These contin- 
gencies, however, could arise only if the Imperial Parliament’ 
had given the Legislatures power to alter their own constitu- 
tion. Else, as the legislative power, plenary as it is, is 
confided to bedies designated by the Imperial Parliament as 
competent to exercise it, these bodies could not with justifica- 
tion abdicate that power, The poaver to alter their constitutions 
has been-conferred generally on representative Legislatures by 
the Colonial’ Laws Validity Act, 1865, sec. 5. 

Is the retention of contro] by the Legislature the sole: con- 
dition which governs delegation ? If it were so, the Legislature 
could delegate all its legislative powers to a substitute, saving 
only the power of control; afid thus use its constitution in effect 
to destroy itself. The cases quotetl do not support this position.. 
and it would appear oy administrative functims ancillary. to 
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actual legislation can be delegated. The pbsition in the United 
States is the same, Field v. Clark 1, 142 U. S., at 694. 

In the Australian case of Baxter x. Way (1909) 8 Com. L.R. 
626 an unqualified power was given to the Governor-General bo 
exclude any imports, The High Court of Australia held that it 
was “ conditional legislation ” by Parliament itself. No direc- 
tion or guide was given to the executive and the writer 18 
unable to agree that the matter falls within the principle. 

Numerous Privy Council cases describe the powers of the 
Colonial Legislatures as being “as plenary and as ample within 
the limits prescribed . , as the Imperial Parliament in the pleni- 
tude of its powers possessed and could bestow ",9 A. C. at 132. 
But who is to decide what the limts are? In America, firstly, the 
Legislature of the United States is itself regarded as hold- 
ing the legislative power by delegation from the people; secondly, 
the legislative, executive, and judicial power having been com- 
municated by the constitutions to distinct organs each is restrict- 
ed-to its own sphere and may not intrude on the others. Would 
not courts trained in thestraditions of Parliamentary Sovereignty 
decline to enter upon the inquiries which under the influence 
of the doctrine of people’s sovéreignty and the separation of 
powers, have proved so troublesome in American Courts ? 

Then there is the Crown’s power of disallowment which 
may be exercised if an Act is passed which by reason of its 
extensive delegation of powers suggests the danger of with- 
drawal of laws from Imperial supervision. The disallowance 
of the Delegating Act itself will be on political rather than 
jegal reasons. | 


But Colonial Legislatures, as representative Legislatures 
may, by sec. 5of the Colonial Laws Validity Act 1865, make laws 
respecting the constitution, powers, and procedure of such 
legislatures. In Taylor v. Attorney General for Queensland 
(1917) 23 Bom. L. R. 457 the High Court of Australia held that 
an Act by the Queensland Legislature abolishing the Legislative 
Council (a nominee chamber) could be valid under the pro- 
visions of the Colonial Laws Validity Act. But as the said Act 
applies only to representative Legislatures some of the judges 
were of the opinion that the substitute must also be of a re- 
presentative character. The writer agrees with this opion. 
One judge also, helds that fhe Crown cannot be excluded, 
because of the very nature of the constitution of our Empire. 
ja 
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The writer thinks that as the Crown has the power of disallow- 
ance, it cannot be e&cluded ; but not because the Crown is an 
assenting party to the legjslation, for in a number of cases the 
governor figures, and not-the crown. The effect.of S. 5 of the 
Colonial Laws Validity Act is considered in full in Mc Cawley v, 
The King. (1920) A. C. 691. 





BOOK REVIEWS. 


The Law of Legal Practitioners in British India by HAREN- 
DRA SINHA. PUBLISHED BY BENOYENDRA NATH PALIT VAKIL 
CALCUTTA Rs. 10, 


i 


We welcome this work which treats the subject in a man- 
ner different from most of,the Indian publications which are 
merely annotations or commentaries on the Legal Practitioners 
Act and other allied'Acts. The subject is divided into chapters 
and paragraphs in the natural order of the questions discussed. 
The paragraphs give the rules of law; and the notes under each 
of the paragraphs amplify and comment on them with reference 
to the case law and other authorities. The author has done’a 
great service by bringing within the easy reach of all the whole 
of the law regarding all branches of the legal profession in tbe 
various provinces of this country.. He has largely given 
references to the English text books and cases wherever they 
have a bearing on the points discussed. The most informing 
and weli written chapters are those relating to the functions, 
powers and duties of the different classes of legal practitioners, 
their employment, removal and suspension. Among the works 
that have been ufilised we do not find the lectures on profes- 
sional ethics, delivered by the late Mr. Justice P. R, Sundara 
Iyer which haye appeared in the form cf a book since his death. 
The late Mr. Justice undara Iyer has given his opinions on the 
powers and duties of legal practifioners in those lectures which 
were prepared with great thought and carefulness. When Mt. 
Sinha publishes the next edition of this’ work, we hope he will 
notice Justice Sundara lyer’s views as embodied in those lectures 
and criticise them wherever necessary. We venture to think 
that the publication under review is not uncalled for at a time 
when the ranks of the legal profession are swelling in numbers 
so Mat the ideals of the profession and its rectitude may not be 
lowered. . ee 





e 
PART ie.) ° THE MADRAS LAW JOURNAL. 27 


The Law of Civil appeals in British India by DR. NAND LAL, 
B.A., L. L. D, (1922) Rs. 16. . 


The Law on the subject is found scattered in a number of 
special aud local enactments of the Imperial and Provincial 
jegislatures and a collection of the law in one volume is a need 
which has been satisfied by Dr. Nand Lal in the treatise 
under review. The book is divided into eight chapters and 
all the questions - which have arisen in relation to appeals 
have been dealt with in this volume, by the author who is a 
leading member of the barin the Punjab fully conversant 
with the daily working of the subject he is expounding. 
From what we have seen of the book we are tempted to 
say that the author has not in.the treatment of the subject 
omitted to consider any aspect of the subject. He has 
noted the case law down to the date of its publication. He 
has given by way of addenda the cases which could not 
be given in the body of the book. The author wherever he 
takes a different view from the decided cases says so. This 
would stimulate though? in the reader and would be useful 
when the law comes to be reconsidered by the courts, The 
collection of the statutes relating to appeals of all the provinces 
in the end of the book with notes will, we are sure, be found of 
very great use for the comparative study of the legislative pro- 
visions which a lawyer has frequently to undertake, when he 
has to interpret sections which have similar provisions in other 
enactments. We therefore welcome this work which is a 
departure from an ordinary commentary on a code or codes 
and which, we are sure, will be found useful to the bench and. 
the bar alike. ° 





_ The Law of Approvers by MR. V. P. MAHADEWA IYER, B. A, 
B. L., VAKIL, TINNEVELLY, PUBLISH ED BY THE Law PRINEING 
HOUSE, MADRAS. i 

The subject is one of great practical interest, to practitioners 
and judges having to deal whith the administration of criminal 
justice. The provisions of law on the subject are scanty and are 
to be found in a few sections of the Criminal Procedure Code 
and the Evidence Act. The present volume which collects in 
one place the whole law on the subject from thé various soygces 
is bound to be of gweat use in she practice of the law. We shall 
briefly draw attention to some of the leading and distinctive 
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feature of this book. The book is arranged in chapters and 
paragraphs which art numbered according to subjects with 
which each one deals. Special interest attaches to the work 
lay reason of the author giving a camparison of foreign law on 
the admission of accomplices as witnesses, e. g., in Scotland, 
France, America and Ancient India, not to speak of England. 
With the enormous growth of case law in each one of the pro- 
vinces often times conflicting, the statement of the effect of the 
case law jn each province in aseparate paragraph will be found 
to be of great use as the Subordinate Courts ın one province 
need not be guided by the decisions of the Superior Courts of 
other provinces when there is a conflict of views. The chapter 
in the end which is headed “ conclusion ” gives the author's 
views on the whole subject and his suggestions to the legislature. 
Then the author summarises the whole subject in four pages 
under 28 sections, The appendices which give the provisions 
relating to approvers in the various Criminal Procedure Codes 
from 1861 till the latest Criminal Procedure Bill, the Evidence 
Act and tHe Penal Code will also be fgund useful. We there- 
fore recommend this book as an useful addition to the libraries 
of lawyers and judges police officers and magistrates. 





Roman Law by M, C. Naidu. THE ART PUBLISHING Co, 
- RANGOON. 

«A knowledge of the elements of Roman Law is necessary to 
the student of Indian Law which is to a large extent based on 
the English Law although the latter may not wholly or in a great 
measure be derived from Roman | jurisprudence, It is with 
this idea that the universities have prescribed the study of 
Roman Law to Indian students. The treatment of the subject 
by Mr. Naidu is original and intersting and will greately 
conduce to the reader acquiring a firm grasp of the elementary 
principles’ and it will undoubtedly be an introduction to the 
mere comprehensive study of Roman Law. We welcome this 
publication as one which will be particularly useful for students 
in their preparation for the law examinations in the universities, 
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“A CENTURY OF ANGLO-HI: DU LAW 
AND ITS SEQUEL, 


Though the attempt of the East India Company’s Officers 
to administer the Hindu Law to their Hindu subjects dates from 
1772 and Halhed’s Code of Gentoo Laws was compiled in 
1775 it was sometime before the system of developing it by 
judicial precedents came into vogue and it was the treatise of 
Sir Thomas Strange that gave a definite shape to what may 
‘conveniently be described as Anglo-Hindu law.  Strange’s 
book was published in 1825. In the introduction which Mr, 
Mayne contributed to its third edition in 1859 he observed that 
it has done ‘ more than merely collecting the authorities upon 
Hindu law. It has settled the law.’ Sir W. Macnaghten’s 
work “Principles and Precedents of Hindu Law” published 
in 1829 did much the same for Bengal. The next landmark in 
the history of modern Hindu Law may well be taken to be the 
appearance of Mr. Mayne’s classical work in 1878, Referritg 
to a suggestion of Mr. Cunningham in favour of codification, 
Mr, Mayne remarked in his Preface “ The age of miracles has 
passed and I hardly expect to see a Code of Hingu taw which 
shall satisfy the trader and the agriculturist, the Punjabi and 
the Bengali, the Pandits of Benares and Ramegwaram, of. 
Amritsar and of Poona. But I can easily imagine a very 
beautiful and specious code which should produce much more 
dissatisfaction and expense than the law as at present ad- 
ministered,’ One cannot help feeling that this sounds much 
more rhetorical than is usual with Mr. Mayne but it may be 
useful to compare it with the following observation that occurs 
in his introduction to Strange’s book :—' Whenever the nation 
outgrows the system, the only remedms seem to be, either to 
abolish Hindu Law altogether and introduce another code oP 


to get rid of specifie eVils by posfive enactment.’ In spite of 
e 
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his labours in that field, it is clear that Mr, Mayne did not very 
much appreciate the Hindu Law of the Smrities and the com- 
mentators. In 1859 he, characterised it as ‘ essentially unpro- 
gressive, ’ the law being ‘rooted into an inflexible religion ’ 
and many of its distinctions appearing ‘ puerile and unjust.’ 
Twenty-five years later (in the Preface to the third edition of 
his Hindu Law) he exclaimed with evident impatience, ‘‘ What 
we really want is that well informed natives of India should 
take a law book in their hands and tell us frankly, under each 
head, how much of the written text is actually recognised and 
practised as the rule of every day life.’ Since then some 
eminent Indians have written upon Hindu Law but they have 
had comparttively little influence in shaping the course of its 
development or administration. Meanwhile the action of the 
judiciary which had all along had the monopoly of ‘ declaring ’ 
the law has brought about a state of things which exhibits ina 
marked degree the defects of ‘judicial legislation.’ The 
appearance at this Juncture of Dr, Gour’s Hindu. Code’ may 
well be fegarded as more than a mere accident. We are not 
concerned here with the merits of the work but with the spirit 
that it reveals of discontent with the present state of the law—a 
discontent that received more pronounced and articulate ex- 
pression in the discussion that took place last year in the Legis- 
lative Assembly and in the Council of State. For good or ill, 
India has now definitely adopted the system of codihed law and 
the debate raised two aspects of the question. (i) The necessity 
for and the desirability of dealing with the Hindu law by way 
of legislation and (ii) the practicability of embodying in a com- 
plete code so puch of it as is now administered by our courts. 
These questions have from time to time been discussed in the 
pages of this journal ; but as even at the present day there 
seems to be a section of thinkers (whose sentiments are entitled 
to our gespectful attention) who believe that the Hindu law is 
too sacrosanct to be rested on temporal sanction or interfered 
with by any temporal authority it is necessary to deal with the 
point in some detail and see if it is not possible to convince 
them that the law as at present administered is so little the law 
of the Smiritis that the assumed religious sanction is little more 
than a fiction, The cousse of this discussion may, we hope, 
Mso serve to make clear the rrecessity for legislative interven- 
$ 


tion in one form or another, > : 
J 
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In this connection, it may be useful to draw pointed 
attention, at the very outset, to one or two general considera- 
tions. Dealing with the prevalence of walely divergent practices 
in different parts of the country Mr. Mayne observes ‘To one set 
Hinduism is a religion the whole of which they are bound to 
obey. To the other, it is merely asecular condition of which 
they adopt and reject exactly as much as they like. Whatever 
the theory of the Hindu legists or of dovout Hindus may be, 
our courts have in recent times proceeded upon the gooting 
that their duty is ‘not so much to inquire whether a disputed 
doctrine is fairly deducible from the earliest authorities as to 
ascertain whether it has been received by the particular school 
UWA MAM NA NA NI and has been there sanctioned by usage” The 
words in italics (which are ours) will show that Hindu law as 
at present administered really rests on the basis .of usage and 
this is made clear by the other rule equally well established that 
proved .usage will outweigh the written text of the law, It is 
only on this ground that one can justify the general application 
of the Hindu Law to dissdnters like the Jains who openly dis- 
own the authority of the Hindu scriptures. As pointed out by 
Mr, Mayne in dealing with the only son adoption judgments, 
cases relating to Jains, those arising amongst Lingayats and 
those from amongst orthodox Brahmins are dealt with as if 
governed by the same considerations and a common rule 1s 
formulated as applicable to all. The result is sometimes an 
unduly narrow rule and sometimes the reverse. It is import- 
ant to observe that this recognition of usage is not on the 
same footing as the counting of Sadachara by the Sanskritists as 
among the sources of law; for, while the latter‘is based upon 
the assumption that such achara must be in accordance with 
the Sastras, the former gives preference to usage avowedly diffe- 
ring from. the law. It is really the modern conception of 
‘custom at variance with the law.” : 


Again, even apart from usage, our courts (either on their 
own view of what is just or as the result of special legislation) 
have in several instances avowedly departed from the law as 
declared in the texts or in the absence of. any clear or definite 
provision in the texts moulded their rules of decision in accor 
dance with analogies regal or fancigd or with general principles 
of equity. Much of the present day Hindu Law as to the 
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rights of co-parceners, their liability for debts and their powers 
of alienation as well 'as that relating to the rights of widows 
and reversioners really rest as we shall see on some!such mixed 
*theories and principles. One curious result of this manner of 
law making is the rule that a Hindu widow will forfeit her 
husband’s estate if she formally remarries but she can retain it 
if she prefers a life of open unchastity. Again, though the 
necessity of a son for religious Purposes is recognised a 
person syhose son has renounced Hinduism may not even take 
a son in adoption because the son’s rights are preserved to him 
by Act XXI of 1850. The law as to exclusion. from inheri- 
tance affords some more interesting instances of this kind. 
As jis well known, exclusion under the Hindu law is based 
not on the ground that the disqualifying circumstances involve 
incapacity to manage but on the assumption that they indicate 
past sins. It naturally followed that sins in the present life 
also involved the like exciusion—as for instance heinous 
crimes, apostacy, conduct involving loss of caste and etc. But 
the law as now administered observesethe form while ignoring 
the reason of the ruie, Sins of the present life or even open 
apostacy are disregarded but the physical detects specified in 
the texts are in some instances still held to be grounds of 
exclusion. And whenever the conscience of any judge is 
unable to reconcile itself to a particular case of exclusion, it 
easily finds a way out by the theory of obsoleteness, 


If next we take the law relating to gifts and wills, there is 
very little of Hindu law in it. The decision in the Tagore case 
was rested on Some supposed principle of Hindu law thata 
donee must be a ‘sentient being ’ and the rule was by way of 
logical applitation carried to the absurd extent of holding that 
a gift to an idol to be installed in the future was Jon this 
ground invalid, The rule itself has now been modified by 
statute and everything else that one finds in the text books or 
cases on the subject of Hindu wills rests-on general equitable 
principles. Yet this branch of the law still remains very 
nebulous and the necessity of having to administer it partly 
with reference to decided _cases and partly under the authority 
afa skeleton *enactment “Jike „the Hindu Wills Act has fre- 
guently been deplored. Haw far the, result accords with 
Hindu sentiment iş illustrated by the decision'in Subba Reddy 
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? 
v. Doraisami ! where differing from Sig Subramanya Aiyar, J, 
Sir Arnold White, C, J. and Benson and Miller, JJ. ruled that 
a Hindu will is not revoked by thé subsequenf birth of a son 
to the testator. ° 


Coming now to the several leading heads of the subject, it 
may be convenient to adopt the order in Mr. Mayne's book, The 
law as to marriage has got for obvious reasons been very much 
the subject of judicial discussion. But no one familiar with 
the matter can fail to realise that on grounds of “custom or 
convenience we have now gone far away indeed from the 
letter of the smritis, The ruleas to prohibited degrees has 
been relaxed by custom in the case of several" close relations 
and the religious aspect of the institution is now little more than 
a form. Recent proposals for legislation in the direc- 
tion of greater freedom have evoked strong opposition and 
from the /awyer’s point of view, there does not appear to be 
any serious necessity at present for the legislature to interfere 
with this subject. : ° 


Adoption has in recent times become more a source of liti- 
gation than of spritual benefit, Hindu sentiment no doubt 
attached considerable religious importance to it, but it is now 
becoming a thing of the past, So long however as the 
practice isin vogue the law must deal with it ; but none can 
say that the present state of this branch of the WA is all that iS 
desirable, One need only instance the fact that it is but the other 
day that the Judicial Committee in Yadao v, Nanuleo 2, overru- 
led a doctrine which had been followed in the Baa Presi- 
dency for about 40 years. As is well known tle early texts rela- 
ting to adoption are but few and the English text-writers and 
the courts which have followed them have erystallised the 
differences between the commentators into defined geographi- 
cal distinctions in the lawe It may be  obsermwed here 
in passing that this itself is an illustration of the shifting 
‘of the sanction of the law from religion to usage. And the 
very fact that such widely different rules as are now en- 
forced in the different provinces are regarded as all con- 
sistent withthe essential spirit of Hindu religious or social 
ideals is proof positive that eveh the adoption of one or 


other of these as the rule for the whole Coun'ry will not really 
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affect the authority of geligion or of our ancient and sacred 
works, Even the commentaries are responsible only fora few 
of the rules now adminisfered under this head. Many of the 
principles: and restrictions emphasised by them have been 
ignored either on the ground that they are only directory or are 
not supported by anything in the ancient texts or on the 
ground of proved usage to the contrary. The cases relating 
to the adoption of a boy beyond a certain age and of an eldest. 
or only som and those bearing upon the prohibition of. the 
adoption of certain relations are instances of this kind. One 
fruitful source of litigation in this Presidency in connection 
with adoptions is the nature of the consent required from the 
Sapindas, A careful perusal of the leading judgments on this 
subject from the Ramxuad case down to the decision in the 
Urlam case 1 will show that the rule of decision has turned not 
on any texts not even very much on religious considerations 
but largely on temporal considerations of expediency. An even 
more important portion of the subject is that relating to what 
is familiarly known as the divesting rule®i. e, the limits within, 
which a widow may exercise her power of adoption- There is 
quite a mass of case law on the point encumbering our law 
reports to the dismay and confusion of the nfortunate client 
if not of the judge as well, but the rule in Bhoobunimoyee’s case 
is not based on any texts and nothing in the nature of any 
religieus consideration will be found in all the cases under this 
head down to the latest pronouncement in Chinnakimedi case 2, 
We think that we may almost be justified in stating that 
except for the fact of adoption being a religious institution 
there ıs very littl? of anything connected with religion in the 
present law on the subject, 


On the question of guardianship there is, as has often 
been pointed out, very little in the Hindu Law books. What 
they contain as to the limits and effect of minority in relation 
to contracts and transfers has now been superseded by statute 
law. So far as Hindus are concerned, marriage and adoption 
have been saved from the operation of the Indian Majority Act, 
Our courts have reconciled themselves to the prevalence_ 
of infant marriages but theyehave struggled to maintain that 
adoptions should be made only By persons who have at least 
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attained the age of independent discretion. The rule is now 
there, but the court is necessarily restrigted to each particular 
case and cannot lay it down as a general rule in any more de- 
finite shape. It is certainly desirabl® that the legislature should 
give us a more specific and workable rule that will obviate èn- 
quiry into the intellectual capacity of the parties concerned in 
each case. As to guardianship, courts were till recently proceed- 
ing on the footing that both under the Muhammadan and the 
Hindu law, a relation Who is de facto taking care of an infant 
is clothed not merely with the responsibilites but also with the 
powers aid privileges of a legal guardian. The rule has now been 
declared to be otherwise in the case of Muhamadans, We can see 
no reason for making a distinction in this respect between 
Hindus and Muhammedans. Under the Hindu law guardianship 
seems to be recognised as a matter of right only in the case of 
parents (and perhaps in the case of a husband). It is desirable 
that in all other cases if should rest only on authority conferred 
by a court of justice—the necessary procedure for the purpose 
being so simplified as to be suitable even for persons. entitled 
„only to small estates The question as to the effect of conversion, 
remarriage etc on the right to the custody of a minor is now 
decided without any reference to anything in the Hindu law 
texts or commentaries. 

The position of a minor member ina joint Hindu family 
is in some respects far from satisfactory. Jt is open to the elder 
members if they choose, to become divided from him Rut no 
such corresponding right is exercisable by or on behalf of the 
minor. In the earlier cases courts were so much pressed by the 
assumption that it was for the undoubted advantage of a minor 
to continue joint in status that they wer@very reluctant to 
decree a partition on his behalf. The rule has been relaxed to 
some extent lately but stil] the question is held®to be a matter 
not of right but of,the court's discretion, There is undoubtedly 
much to be said in favour of this view but instancts are not 
wanting where the selfishness or vagaries of managers greatly 
prejudice the minor’s interests and the present state of the law 
as to the manager’s accountability is not such as to afford any- 
thing like an adequate remedy. The decision of the Madras 
Full Bench in Chidambara v. Rangaswami | that a father can- 
not by will appoint a guardian for his undivided infant sOngeven 

l ® 1. (1918) I, &. R. 41 M. 561, 
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when there are no @ther adult coparcenets marks the full 
rigour of the logical application of the theory of jointness. 
Looking at the matter from the common sense point of view, ‘it 
must appear strange that a “father who could if he chose have 
at ‘any moment converted his son into a divided member could 
not except by taking that extreme step secure for the son the 
benefit of management by a man of his own choice. And this 
conclusion is rested not on any texts of the Hindu law but on 
the ground that according to the course of decisions joint family 
property cannot be devised by will. This takes us on to the 
subject of the Jaw relating to joint families. 





SUMMARY OF ENGLISH CASES. 


Steam Saw Mills Co. v, Baring Brothers and Co.. (1922) 1 Ch. 
244, 


Banker and customer—Money paid into Bank as agent — 
Failure of consideration—Right to sue ee eg ees 


' Where ‘under the terms of-a contwact, a certain sum of 
money was paid into a Bank, which received the money as the” 
agent of one of the contracting parties, and thereafter on the 
ground of failure of consideration a suit was brought against - 
the Bank for the recovery of the sum paid. Held, the action 
was not sustainable in the absence of the principal against the 
agent alone. Held also, if a person pays money under a mistake 
of fact there being a liability to pay it, if the fact of which he 
was ignorant does not discharge him from that liability, he 


cannot recover it back. 
o 





Dunn v. Bevgn, (1922) 1 Ch, 276. a 
Contempt of court— Action if maintainable, after judgment— 
Misrepreseiiation of judgment. 


When judgment is delivered in a case and all proceedings 
connected therewith are at an end, any report which amounts to 
a misrepresentation of the Judgment will not amount to con- 
tempt of court, provided it does not contain anything scandalis- 
ing the court by making attaeks on the judge who presided, If 
any Wrong is done, the parties are left to their remedy by 


action for libel, . io oa 
è 
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Applications for alleged contempt ought to be very carefully 
scrutinised and a Court ought not in any way enlarge its jurisdic- 
tion or apply it to matters that are outside the well established ` 
lines, ° 


_—_— 





Hales v. Attorney General In re Chapman (1922) 1 Ch. 287. 

Will—Construction—Trust for charity—Executor given dis- 
cretion — “At his own disposal '’—Effect. 

A will after providing for certain legacies, left the name of 
the residuary legatee blank ; subsequently by a codicil, the 
residue was left to charitable purposes “ as I may in writing 
direct or to be retained by my executor for such objects and 
such purposes as he may in his dircretion select and to be at 
his own disposal,” No written directions were left : 

Held, in the event which happend, as there was a discretion 
left to the executor to use it for purposes other than charitable, 
the trust for charities failed, and as the objects of charity were 
indefinite, the court could not execute me same ; 

Held, also the concluding words “to be at his own 
disposal ” did not meaa the executor was to take the residue 
beneficially ; he was to hold it as trustee for next of kin, 





In re Cooke Winkloy v. Winterton (1922) 1 Ch. 292, 

Power of appointment—Covenants regarding—Validity. 

The donee of a special testamentary power of appointment 
cannot validly covenant to appoint in a particular way, ‘Such 
a power is in the nature of a fiduciary power to be exercised 
by the appointor’s will only ; so that up to the last moment of 
his life he may deal with it according to circymstances. ft is 
not a proper discharge of the donee’s duty to fetter his fiduci- 
ary discretion by a covenant executed beforehand. 

Where the donee of such a power made two covenants, one 
an affirmative covenant to execute a will exercising the testamen- 
tary power in a particular way and the other a negative one not 
to alvoke or alter the will in that respect. 

Held both had no legal operation. 





In re Stuart ; De Bunseniv, Hardinge 11922) 1 Ch. 416. 
Personalty—Contingent reversiasary estate | iu—Testator if 
competent to reconvert, 2 @ 
A testator who*at the time%of his death, has only a conting- 
ent, reversionary interest in a personal esté#te, is not competent 
J—6 ; j ° 
ee 
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to effect, a reconversion. by means of his will; and hence the 
property must pass under the will as personalty, 
e 
e Lakharto v. Bernard Rosen and Company (1922) 1 Ch. 433. 

Vendor and purchaser—Leasehold lands in disrepair—Con- 
tract to buy in present condition after getting landlord's consent— 
Cost of repairs—Specific performance. . 

© Leasehold lands in a bad state of Tepair were agreed to be 
purchased in that condition, and an assignment to be taken 
subject to the landlord’s assent being obtained, Prior to such 
consent being obtained, in pursuance of a notice to repair 
served by the landlord, the vendors had,to spend a sum of 
money for effecting the same as otherwise there would be a` 
forfeiture of the lease. The vendors then brought a suit for 
specific performance, claiming in addition to sale price, the 
amount spent on repairs, 

Held, they Were entitled to get a decree, for from the date 
of the contract, the property in its state of disrepair belonged 
in equity to the purchaser andthe ve&dors became as from 
that date trustees for the purpose. The latter were therefore 
liable to indemnify the vendors from liabilility to put the pro- 
perty into any state of repair other than that in which the pur- 
chasers agreed to purchase it. 








Sharp v. Harrison (1922) 1 Ch. 502. 
Breach of negative covenant—Injunction discretionary. 


Prima faice where a defendant commits a breach of a 
negative covenant with his eyes open and after notice, the court 
will grant a mandatory order, but there is and must be, some 
limitation to this practice, If there is really no damage of any. 
sort suffered b¥ a plaintiff by reason of breach of the negative 
covenant, and if the granting ot a mandatory injunction would 
inflict danfage upon the defendatt out of all proportion to the 
relief which the plaintiff ought to obtain, the court ought to 
refuse it. Case law reviewed. 





Inre Ward: Harrison v. Ward, (1922) 1 Ch. 517. 
Huband and wife-Liability of husband to pay--Recoupment 
—lgcome Tax Ati (1918) R. 16. . 
For the purpoges of the “Income Tax. Act, the profits 
accruing to a married woman are deemed to belong to the 


e 
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husband and he 1s assessable on the same He has no right of 
indemnity under the Act against her estate for tax so paid by 


him. R 





i r e 
Pool v. The Guardian Investment Trust Co. Ltd. (1922) 1K. 
B. 347. 


Supertax—Company—Dividends—Distribution of shares in 
another company —Liability of shareholder to pay supertax. 

Where a company “declared an extra dividend out of its 
accumulated profits and this dividend was paid partly’ in cash 
and partly in the shape of shares in another company in which 
the reserves of the former were invested, the amounts realised 
by the sale of the shares so distributed from income in the 
hands of the share-holder would be liable to supertax and 
income-tax. The distribution was not of capital of the company 
but of its profits and gains, The true test as to whether a 
distribution of assets falls to be taxed depends on two questions 
(1) whether there has been a release of assets; (2) if SO, 
whether the assets WAA were capital or income. , 





Baker v, Dalgleish sen Shipping Co. (1922) 1 K. B. 361. 

Damages—Negligence—Measure of —Negligence—Loss of life 
—Claim for compensation by widow and children—Pensions 
granted by State if taken into account—Fatal Accidents Act, 
1846, S. 2. 


In an action by a widow under the Fatal Accidents, Act, 
1847 (Commonly Known as Lard Campbell’s Act) for damages 
consequent on her husband’s death the plaintiff is entitled to 
damages proportioned to the injury resulting to her from the 
death and that injury must be pecuniary infury. She is not 
entitled to money compensation for mental suffering resulting 
from the death or for loss of the deceased’s sdceity, She is 
entitled to claim on the one hand any pecuniary benefit which 
if reasonably probable she wotlld have received if tht deceas- 
ed had remained alive. It is not necessary that she should have 
a legal right to have received that benefit from the deceased or 
should have actually received any such benefit before the 


death. It is enough that she had a reasonable expectation of 
pecuniary advantage in the future had the deceased survived, 
which pecuniary advantage mgy be a voluntdry contribugion 
from the deceased. e On the oher hand, as the question ıs 
what is her pecuniary loss by the death, any pecuniary 
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advantage she has ræeived from the death must be set off 
against her probable Ibss. Thisis so whether the advantage 
accrues to her as of legal gight or as a voluntary benefit. The 
probability of a voluntary contribution bestowed in consequence 
of death may be used to reduce the claim by showing what loss 
the claimant has in fact sustained by the death. A Crown 
pension allowed to the widow consequent on the death of her 
husband, ought to be taken into c@nsideration in assessing 
damages, even though the pension is dependent on the bounty 
of the Crown. 





Leck v. Epson Rural District Council (1922) 1 K, B. 383. 
Statutory duty—Reasonable performance—Cleaning of Cess- 
pools—Public Health Act, Ss. 42, 43, 


The obligation cast by statute upon a local authority as 
regards the cleansing of cesspools in a particular area is a ques- 
tion of degree ; it is always a matter of the reasonable interpre- 
tation of the statutory duty, It may be a reasonable fulfilment of 
the statutory obligation if the local authority cleanses the cess- 
pools once in three months free of charge and at earlier intef- 
vals on payment bythe house-owner. Whether the undertaking 
to empty cesspools at certain intervals is reasonable must be 
judged by reference to the needs of the Community as a whole 
and not to the case, of a particular indvidual who wants an 
excessive amount of user of his cesspool. 


Hackney Borough Council v. Dore (1922) 1 K. B. 481. 
_ Local authority—Lighting by electricity—Default—Penalty 
—E ception of “gforce, majeure ’’—Probability of Strike. 

A local authority were under a statutory obligation to 
supply electrié energy for the purposes of lighting a district 
and were liable to a penalty on default unless such default was 
caused bye“ inevitable accident or force majeure, ” Held that 
“ force- majeure” meant some physical or material restraint 
and did not include a reasonable fear or apprehension of such 
restraint, Consequently the probability of a strike among 
the workmen of the local authority did not constitute “ force 
majeure” .within the clause in question. 


aler Branson, J.: “ Forcelmajeure ” cannot be established 
by showing the consequences af doing the act which would 
be suffered by the, person relying upon the clause would be 
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unpleasant, WA WW or p<rhaps disaftrous. In order to 
succeed, the local authority must show th4t what the statute 
ordered them to do has become impossible; it is not enough 
for them to say that it has become inconvenient or unpleasant, 
for them to do it. 


* Societe Des Hotels he Toquet Paris Plage 7, Cummings (1921) 
l K. B, 461. ii 


Debtor and creditor—Payment after due date—Payment 
after action—Costs—Debt payable in foreign currency—Action in 
English Court—Payment in foreign currency—Effect of. | 

Payment of a debt made and accepted after the time of 
payment, but before action, is a complete defence, and the 
creditor is not entitled to sue for nominal damages. Payment 
after action brought is not a complete defence unless made in 
satisfaction of all damages and costs of the action as well as of 
the debt. If it is made in respect of the debt only the plaintiff 
is entitled to continue the action of nominal damages, and the 
costs of the action. Wheeadebt is payable in France to a 
French subject in French currency, it does not cease to bea 
French debt merely because the creditor has sued the debtor, 
an English subject, in an English Court. Consequently pay- 
ment of the debt in France by the debtor in French currency, 
after the action, is a good discharge of the debt for the pur- 
poses of the English action notwithstanding the depreciation 
of the French franc as expressed in English currency since 
the date when the money became due, 


JOTTING CUTTINGS œ 


Notaries and Solicitors’ ‘ Goodwill’ —An interesting point 
was raised in a cause which came before Sir Lewis Dibdin ; 
sitting as Master of the Faculties, at the Church House, 
Westminster, in exercise of the old ecclesiastical function of 
appointing notaries-public, the application for appointment in 
this case being opposed on the ground that the number of 
existing notaries in Manchester (the district concerned) (was 
already sufficient (Knott v. Boutflower and others; May 30.) 
What had happened was that the applicant, who had been arti- 
cled to a solicitor, Mr, Inglis, in, Manchester, wh® was also ng- 
tary had, on the retirement of that gentleman, bought his 
practice, relying, no doubt, on its catyying with it. the 
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t . 
established connedttion'in the notarial work. If he did so 
he reckoned without his host, or rather, without his possible 
opponents, for, though the transfer of the solicitor’s work 
naturally followed from the purchaser of the practice, 
the good will of the notary's business did not go 
with it as a matter of course, and outside opposition was 
raised as soon as application was made by the purchaser 
for a faculty, which was necessary te enable him to act, Apart 
from the general ground of ‘sufficiency,’ objection was 
apparently made to the exercise of such an important function 
being made the subject of barter and sale, as part of a good will 
of a business, but the Master of the Faculties disposed-of that 
objection in logical fashion, ‘There was no reason,’ he said, 
“ why one notary might not sell the goodwill of his business to 
another notary. If not, was there any reason, why he should 
not sell the goodwill of his business to a man who hoped to be 
appointed a notary ? If the purchaser did not succeed in being 
appointed a notary, the goodwill was valueless to him. If the 
purchase? did succeed in being appoigted a notary, was there 
any reason why he should not enjoy the goodwill thus 
purchased ? The purchaser had no right to be‘appointed a 
notary because he had purchased the goodwill of a notary’s 
business. Equally there appeared to be nothing in the fact 
of the purchase to disqualify him for appointment. As a 
reason for his appointment the purchase seemed to be a neutral 
and irrelevant fact. It ought not to weigh one way or the 
other,” That disposed of the punctilio raised by the opposing 
notaries in defence of their honourable profession, The point 
about ‘sufficieacy’ presented even less difficulty, for there was 
abundance of evidence that a successor to Mr. Inglis in his 
notarial busifiess was required, and that the applicant, who had 
bought his ‘goodwill,’ was personally suitable. There is a 
lesson, though, for solicitors? and would-be notaries in this 
contest, for every purchaser of the ‘goodwill’ of a solicitor’s 
practice may not be equally fortunate in securing with it the 
faculty enabling him to work as a notary, which may be the 
most valuable’part of the whole business, 

-æ 4 Great American Lawyer —Mr. Taft has received on his 
arrival in England a fitting weacome fromeall classes of English- 
men,. In no section of the community is that welcome more 


THE MADRAS LAW JOURNAL, ` 43 


PARTIX.® ° 
cordial and intimate than in the legal profesSion, Mr. Taft is 
the only man who has been both President of the United States 
and head of the Supreme Court, and heis the only occupant of 
the latter office—perhaps the most important judicial office» 
in the world—who has paida visit to this country. What 
adds to the warmth of the welcome which all English lawyers 
accord him is that he has come to England to study the 
British system of legal pro@edure with a view to fortifying the 
movement which has recently been growing in the. United 
States in favour of reforming the procedure of the legal system 
of which he is the honoured head. The Common Law has always 
been one of the strongest ties between the United Kingdom 
and the United States. If the two legal systems are made 
more akin in procedure as well as in principle, the influence of 
law upon the relations of the two great communities must 
become even stronger than it is. Whatever may be the imme- 
diate result of his mission, the whole legal profession of England 
cordially salutes Mr. Taft as one of the greatest Americans, and 
one of the greatest juristsewho has ever visited our shores, 
* Æ 

Passing the Law of Property Bill—The biggest Bill on 
record—that seems io be the proudest boast of this ambitious 
measure—has passed its third reading in the House of Commons, 
and unless the Lords relent at the last moment, it will soon be 
on the Parliament roll as a statute of the realm. Only ane 


amendment of any importance was made during its passage 
through the House, and that was characteristic of the ‘ buying- 


off ’ tactics which have so largely helped to secure the present 
result, Every opposing interest which dared to faise its head 


against the Bill was placated by some concession—the solicitors 
by a postponement for ten years of the objectionablé compulsory 
registration of title, the mine-owners by the excision of the 
clauses affecting their particular interests, the copyholdérs (and 
their stewards) by special provisions for their coimpensation— 
and now it was the turn of Labour, and, at the instance of one 
of its most truculent representatives, an alteration was made 
in the substantive law by removing all checks on the power of 
trades-unions to become proprietors of landed estates. And so 
this ‘mighty maze, but not withoyt a plan’ (for thére is a plgn 
in it—that of the Land Transfer fanatics) is to be imposed on 
the.community, and all its hidden traps and epitfalls will have 
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to be learned by hàd experience. The new Solicitor-General 
(Sir Leslie Scott), to whom such credit as there may be for 
piloting the bill through she Commons is due, talked on the third 
ereading, about ‘ the infinite capacity of our race to work a system 
of patch-work incongruities, designed to secure as much com- 
plexity of detail as possible, with, apparently, no underlying 
principle to redeem it.’ He spoke, it is true, of our existing 
code of real property and conveyane@ing law, but what he said 
was moye apt as a description of the mangled system which he, 
and those who are working with him, have been concerned to 
introduce. One hope, indeed, remains, and that is that, having 
achieved the political object in view, time is to be given to revise 
this patch-work of incongruities, and to amend and consolidate 
the law by, perhaps, something of a more scientific character 
by postponing the coming into force of the Act until January, 
1925. Even the promoters of the Bill have, apparently, their 
misgivings as to its revolutionary working, and so there is still 
this hope. One thing is certain—unless there is drastic amend- 
ment as° well as consolidation, the beguiled public, (as well as 
the legal profession, will find, from this ‘ Act to assimilate 
and amend the law of Real and Personal estate, to abolish Copy- 
hold and other tenures, to amend the law of Intestacy, and to 
amend the Settled Land Acts, 1882 to 1890, the Conveyancing 
Acts, 1881 to 1911, the Trustee Act, 1893, and the Land Transfer 
Acts, 1875 and 1897’ (to give it its full descriptive title), ‘no 
end, in wand’ring mazes lost.’ The Law Journal, 


tH 


Justices and Partiality in Bye-Laws.—In the leading case 
on the subject “of local authorities’ bye-laws (Kruse v., Johnson 
[1898], 2 Q. B. 91) Lord Russell of Killowen, C. J., laid down 
the oft-quoted propositions that such regulations must not (a) 
‘ be partial and unequal in their operation as between different 
classes,” or (b) such as to ‘involve oppressive or gratuitous 
interference with the rights of those subject to them.’ Justices 
recently (Dodd v. Venner, June 14) basing themselves on these 
propositions, refused to convict under a bye-law of the Reading 
Corporation which had been confirmei by the Minister of 
Health in July, 1921. The bye-law prohibited the slaughter in 
aq Slaughterhouse of any animal until it had been effectually 
stunned by a , mechanica@y-operated® instrument, except 
that jews could eslaugher for food according to the Jewish 
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method if no unnecessary suffering were inflicted. They 
held that the bye-law was pane that it specially favoured 
the Jews, and that it was ‘ oppressfve’ in that it proscribed 
means of slaughter which were as painless as the means pre? 
scribed by the bye-law. In these justices’ opinion, the defen- 
dants’ method of killing pigs, namely, that of hoisting and 
sticking them without previous stunning, was as painless as 
mechanical stunning, and they were told, too, that the sticking 
method was better for the subsequent bacon. Howefar ihe 
Justices were impressed by the latter argument we do not 
know, but such a matter seems clearly irrelevant, though the 
Divisional Court Judges do not appear to have gaid so. They 
merely contented themselves with declaring that the bye- 
law did not infringe either of Lord Russell’s propositions, and 
that the case must be sent back for a conviction. The 
Court was clearly of opinion that the special saving for the 
Jewish method of slaughter was not to be regarded as “partial 
between classes ’ in the sense intended by Lord Russe], because 
it was reasonable to gi¥e effect to the religious beliefs of the 
Jews so long as no cruelty was entailed ; and they also held 
that the requirement as to previous stunning in ordinary Cases 
was not such an interference with the rights of slaughterers as 
to deserve either the epithet ‘oppressive’ or ‘ gratuitous.’ The 
Lord Chief Justice was emphatic in declaring he could see ‘ no 
grounds whatever on which, so far as the law is concerned, «the 
bye-law is open to objection,’ and the attempt to escape from 
an obviously humane provision by raising a question of religious 
discrimination was properly vested or the respondents by the 
appeal being allowed with costs 
4 o% 
* ° 
A Great Scoitish Judge.—Scotland has given England 
some of its greatest judges, Mansfeld, Erskine, Brougham, 
Campbell and Watson, among the judges of former times, and 
Lord Haldane, Lord Loreburn, and Lord Finlay, three ex- Lord 
Chancellors of the present day, were all born the other side of 
the Tweed. But Scotland, while providing the English Bench 
with many of its most notable figures, has also furnished the 
annals of its own judiciary. with mang illustrious. names, To the 
number is to be ance the nameof Lord Scott Dickson, wao, 
after a great career” as an advocate, achieved an equally 
great reputation as‘a judge, and wiose sudden death 
Je d s l 
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after he had occupi the office of Lord Justice Clerk for little 
more than seven years, is sincerely regretted by English as well 
as Scottish lawyers. Heat not infrequently as a member of 
the Jucicial, Committee of the Privy Council and was present 
at the hearing of an Indian appeal only two days before his 
death, To the services he. rendered in the Imperial Court of 
Appeal a grateful tribute has been paid by Lord Cave in a letter 
to the Times. “His clarity of thought ana sound judgment— 
particularly in Prize appeals—were, writies Lord Cave, ‘ greatly 
valued by all his colleagues.’ Lord Scott Dicksen was indeed, 
a profound and cultered lawyer whose wide knowledge and 
interests rose, beyond purely national limits, and his sudden 
death is a heavy loss to the whole kingdom. 


CONTEMPORARY LEGAL LITERATURE. 
Criminal Conspiracy. An interesting and suggestive contri- ` 
bution on this subject appears in the Harvard Law Review for 
February 4922. The writer points out that the doctrine of 
criminal conspiracy is very vague in it outlines and uncertain 
in its fundamental nature; and argues that its application in 
this form to labour controversies involving some of the most 
tremendous social issues of the day will lead to great danger. 
In its origin the crime consisted in conspiring to commit 
ihe offence of (the modern) malicious prosecution. The statute 
of 43 Edw. I, C. 12 (1285) was passed “For asmuch as many, 
through Malice intending to grieve Other, do procure false 
Appeals to be made of Homicides and other Felonies by 
Appellors, having nothing wherewith to make satisfaction to 
the King for their false Appeal, nor to the parties appealed for 
their Damages”. This was followed by other statutes, and 33 
Edw. I (1304), the Third Ordinance of Conspirators, summed 
up the law, In Anon, Year Book, 24 Edw. III, f. 75, pl. 99, 
decided in 1351, it was held” that false imprisonment and 
general oppression of people could not constitute conspiracy. 
At first it was thought that the offence of conspiracy was not 
complete until the person falsely accused had been actually in- 
dicted and acquitted. It is at about the end of the sixteenth 
century that it was suggested that actual indictment might not 
benecessary ; 4nd it was so established in 1611 by the Poul- 
terers’ case, 9 Coke 55 b. TheCourt of Star,Chamber held ii 
this case that the cenfeder ating together! constituted the gist ot 
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the offence rather than the false indictmeng and the subsequent 
acquittal, This is the law to-day, that the conspiring together 
itself constitutes an overt act which’ firnishes the basis of cri- 
minal liability. 


The next step in extending and broadening the limits of 
the crime of conspiracy was taken during the seventeenth cen- 
tury. Hereafter the offence was not only in combining to 
defeat the just administration of the law but also in all combi- 
nations to commit crimes of whatsoever nature, misdenteanours 
as well as felonies. This extension was due in part to the’ 
abolition of the Court of Star Chamber and the taking over of 
its duty of dealing with misdemeanours by the .King’s Bench, 
and in part to the popular reaction against the hard, narrow 
formalism, the rigidity and unjust technicalities of the “ Strict 
Law ” period of the prior three centuries. When Lord Mans- 
field said in 1774, “ Whatever is contra bonos mores et decorum, 
the principles of our law prohibit, and the king’s Court, as the 
general censor and guardian of the public manners, js bound to 
restrain and punish” (L8fft, 383), he was only echoing good 
seventeenth century doctrine. However, during the whole of 
that centucy the courts uniformly refused to hold that a com- 
bination might be criminal even if its object was not so. 


The trouble first arose becauSe of a sentence in Hawkins’ 
Pleas of the Crown, 1716, where he wrote: “ There can be no 
doubt, but that all confederacies whatsoever, wrongfully to 
prejudice a third person, are highly criminal at common law” 
(6 ed., Bk. I, ch. 72, S. 2, p. 348). If he meant by “wrongfully” 
by criminal means, this was an accurate statement of the law, 
but if he meant by tortious or immoral means, the authorities 
cited do not sustain him, Unfortunately his anfbiguous state- 
ment came to be the foundation of much later dicta and judi- 
cial opinion. In 1724 it was said by way of ob/lerein Rev v, 
Edwards (8 Mad, 320) that a “ bare conspiracy to do a lawful 
act to an unlawful end is a crime, though no act be done in 
consequence thereof.” But in fraud cases the Hawkins’ for- 
mula obtained a footing in the early eighteenth century which 
has since continued. . 

. 

In Rey v. Turner (13 East,e228 ; 1811), Lord Ellenboroagh 
said : “ I should ke “sorry to hafe it doubtgd whether person’ 
agreeing to go and sport upon another’s gr8und, in other words, 
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to commit a civil trApass, should be thereby in peril of an in- 
dictment for an offence which would subject them to infamous 
punishment.” In spite o£ this, Hawkins’ formula was repeated 
m arguments and in decisions, in Burn’s Justice, in Wilson’s 
Works, in Chitty’s Criminal Law, and in Christian's edition of - 
Blackstone’s Commentaries, Lord Denman said in Jone’s case 
(4 B. Ad. 345, 349 ; 1832) that a conspiracy indictment must 
“charge a conspiracy either to do aneunlawful act or a lawful 
act by umlawful means” , but he corrected himself in Reg v. 
Peek (9 A, E. 686, 690; 1839) by saying, “Ido not think the 
antithesis very correct.” However, his epigrammatic statement 
came to be considered final, and no one ever remembered his 
later repudiation of it, This formula enabled judges to punish 
by criminal process such concerted conduct as seemed to them 
socially oppressive or undesirable, even though the actual deeds 
committed constituted of themselves no crime, either by statute 
or by common law. Illustrations may be found in nineteenth 
century cases, as well as in American decisions. 


The writer, after thus showing ‘that the doctrine that.a 
combination to commit anon-criminal act may constitute a 
criminal conspiracy is historically illegitimate, proceeds to 
examine if it is logically sound. He concedes that several acts, 
each harmless, may when combined together form a crime, 
But where an act is not an offence when committed by one, 
he fails to see its anti-social effect or criminality when it is 
committed by two ora hundred. Then he proceeds to exa- 
mine the doctrine from other view-points. 


A law which protects must bea predicable law. Justice 
according to law is preferable to justice without law mainly on 
this ground. No matter how wise or how good the judges may 
be, they are not to be free to render decisions based purely 
upon their personal - predilictions and peculiar dispositions ; 
they are to be bound by the fixed and predicable principles 
embodying the accumulated wisdom and experience of past 
ages. ` The writer says that from this standpoint, the law of 
criminal conspiracy which makes it an offence to co- 
operate with another ue doing what the judge for the 
time being maf consider * harmful to the community loses 
its attribute of predicability. eNo one wll be secure in his 
or her interests Oş rights, for no one can foretell what 
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interests individual judges may see fitgo protect or dis- 
regard ; and the state will revert to a | eae by men 
rather than by law. ‘The writer then, questions the right of 
courts to introduce such strange and radical changes in the law. 
by so-called judicial legislation ; and quotes Justice Holmes in 
his support. 

The writer admits that in the fraud cases the doctrine 
finds abundant authority. Fhe judges felt, he says, the injustice 
of allowing bands of manifest criminals, combining to glefraud 
others of their property, from escaping punishment because the 
criminal law’s absurd deficiencies (in relation to cheats); and 
the result was that hard cases made bad law. Indeed, almost all 
the cases commonly quoted to support the # awkins’ doctrine, 
which actually decide the point, are fraud cases. 

In Federal Courts in America, the doctrine has been set 
at rest by adverse legislation. The statute requires moreover 
unlike the common law, the commission of ‘some overt act 
other than that of conspiring. 

Just as in criminal cases, so in civil conspiracy, acts not 
tortious when committed by individuals should not be held 
tortious when committed by combinations, In spite of its 
square rejection by courts time and again, there is a prevalent 
and widespread notion abroad that in some mystical way a com- 
bination may be called a conspiracy and conspiracy lends 
illegality. And the writer urges that it is high time to abandon 
this unsound, indefensible and dangerous doctrine, which has 
no basis in history, and ‘which tends to rob the law of its 
predicability. 





The Consideration Rule. A writer in The American Law 
Review for May-June, 1922, briefly traces the hi8tory of the 
consideration rule in the law of contracts. Even the history 
of Roman contracts is obscure, he writes, andthe fundamental 
ideas of this branch of the law perished in the break up of the 
Roman system. After the Norman conquest (1066), the first 
satisfactory information on the subject is found in Glanville 
(1187.) In early English law, a promise under seal was binding 
because of its form; the intention of the parties was immaterial; 
also, the acceptance of benefits of “a certain kind implied jan 
enforceable promise,to repay them. During the thirteenth 
and the fourteenth centuries, there were thrge actions available 
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as remedies for a byeach of promise, The action of Covenant 
lay for breach of W made under seal; that of Debt, for 
liquidated or ascertained claims, arising either from breach of 
, covenant, or from non-payment of a sum certain, due for goods 
supplied, work done or money lent ; that of Detinue lay for the 
recovery of specific chattels kept back from the defendant by 
the plaintiff. An executory agreement not under seal was 
therefore 1emediless. As the Chaneellor and the judges could 
not go on indefinitely issuing new writs, the Statute of West- 
minister the Second (1275) was passed: “ Whensoever from 
henceforth it shall fortune in the chancery, that in one case a 
writ is found, and in like case, falling under like law, and 
requiring like remedy, is found none, the clerks of the chancery 
shall agree in making a writ.” And if they did not agree, an 
appeal lay to the Parliament. New writs formed under the 
Statute were called “ Actions on the case in the nature: of 
(Trespass) or shortly, “ (Trespass) on the case; ” the words in 
the statute being in consimili casu. | 

The*Writ of Trespass lay where othe voluntary act of the 
defendant, his servants or his cattle, interfered with the plain- 
tiff's possession of his body, land, or goods. But where,. for 
example, a ferryman so overloaded his boat that the plaintiff's 
horse, which wason board, was drowned, there could be no 
trespass, as the plaintiff had voluntarily parted with his 
possession of his horse when he put him on the defendant's 
boat. When, as here, there was actual snalfeasance or wrong- 
doing in respect of a physical object by the defendant, the 
action of “Trespass on the case” was allowed, At first the 
defendant must belong to some “ common calling,” as a smith, 
surgeon, etc., in which capacity he was bound .to serve all - 
comers. Bythe middle of the fifteenth century, instead of the 
general “ holding out” implied in the assumption of a common 
calling, a “special assumption’*or undertaking might be pleaded, 
However, the stress was still laid on the physical damage, rather 
on the breach of the undertaking, 

Next followed the “ Deceit on the case” writs, under which 
the plaintiff was allowed to recover, because, though there had 
been no physical damage to plaintiff or his goods, he had 
suffered by the deliberat fraud of the defendant in breaking 
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It was only at the end of the sizteenth/ century that it was 
recognised that, the mere nonfulfilment of a promise might be 
actionable. But not every promise that was broken could be 
made the subject of an action. The promise should have been: 
given in return for some recompense received by the promisor, 
or some detriment suffered by the promisee. Here we have the 
famous consideration rule. About the same time, it came to 
be regarded as settled law Phat, if a promise were made fora 
promise, both promises could be enforced by an action of 
Assumpsit. In Slade’s case (4 Co. Rep., 1603) it was held tbat 
“every contract executory imports in itself an assumpsit.” 
Thenceforward, there were two classes, the indebitatus 
assumpsit (where the defendant was really liable apart from 
express promise, e, g., for rent), and special assumpsit (where the 
promise was the true cause of action). ‘Thus, though historically 
it was an action founded on a Tort (trespass), the Action of 
Assumpsit became a typical action of contract. 

It would appear, therefore, that the “specialty” or contract 
under seal requires no sotisideration: But statutes have been 
passed in some jurisdictions in the United States, previding that 
a seal “ shall be only presumptive evidence of a consideration”. 
Even this presumption does not exist in the case of contracts 
in restraint of trade (Ross v. Sadgbeer 21 Wend (NY), 166). Two 
other cases where there need be no consideration are: (1) 
The promise of a gratuitous service, if accepted, and the seryice 
entered upon, is actionable if it is performed so negligently that 
the other party suffers loss or injury thereby; and (2) There need 
be no consideration between the remote parties a q negotiable 
instrument. 

The writer then proceeds to discuss the true nature of the 
consideration rule, 





Delivery in the Sale of Chattêl Properly is the subjett of an 
article in the Harvard Law Review for May 1922. 


In the early law, a disseisor, or a bailee, acquired by virtue 
of his possession of goods the property in them. Pollock and 
Maitland regard it fairly certain that in Bracton’s time delivery 
of possession was essential to the transfer of ownership of a 
chattel, either by way of gift or pf sale (2 Hist. bf Eng. Lew, 
2 ed., 180) Glanville ês not ae áf payment of the price might 
not be sufficient (in about gO) Bractdh says that: “ the 
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dominion of things & not transferred without delivery.” Like 
Glanville, he says that the risk follows possession. A seller who 
disposes of goods after “receiving earnest can withdraw from 
‘his bargain but is bound to repay double the earnest money. 
Edward | proclaimed that among merchants the God's penny 
(ie. the earnest money) binds the contract of sale so that neither 
party may resile from it. Later, this new rule passed into the 
common law, In Henry VI’s reign it is clearly stated by counsel’s 
arguing® “Sir, I will showthat if I buy a horse from you, 
now the property in the horse is in me, and for that you shall 
have writ of debt for the money, and I shall have detinue 
for the horse on that bargain ” (Fortesque in Y. B. 20 Henry 
VI, Trin,, pl. 4.) About this time also, if not earlier, it 
became established the property in the goods might be transferr- 
ed by deed without either delivery or payment of the price 
or of earnest. See on this; Fry, L, J, in Cochrane v. Moore, 25 
Q. B. D. 57, 67, 68 (1890). By the sixteenth century it seems to 
have been established that the property in goods would pass to 
the buyer without delivery if he either’ paid for them or gave 
earnest, or a fixed time of credit was expressly limited (Dyer, 
30 a; 1537). The law continued to be almost the same down 
to the end of the eighteenth century. S. 17 of the Statute of 
Frauds (1676) states the law in the same manner. So if neither 
the price nor the earnest was paid, nor credit given, mere agree- 
ment fo sell conveyed no property in the goods. Blackstone 
in the latter half of the eighteenth century repeats this state- 
ment of the law. It was in the nineteenth century that it 
became clear that if nothing remained to be done to put goods 
which were the subject of a bargain in a deliverable condition 
ot to fix the price, the property presumably passed as soon as 
the bargain was made, though the goods were not delivered 
nor the price paid, nor earnest given (Blackburn on Sale, 1844; 
per Parke, J., in Dixon v, Yates, 5 B. & A. 313, 340; 1833). 
Possesssion, however, his continued to be vital for perfect 
and complete ownership. The statute of Elizabeth against 
fraudulent. conveyances (13 Eliz. c.5) was held to apply 7 
where the seller continued in possession of the goods (Twyne’s - 
Case, 3 Coke 80 6; 1601). „It was argued in 1709 (Bucknal v. 
Raiston Pree. In Ch, 285, 287,). and decided in 1788 (Edwards 
v. Harben, 2 T R. 587, 397) that the, statute did not 
apply where it wa¥ apparent on the face of the bill of sale 
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that the vendor was in possession on behalf of the vendee, 
as where the latter authorised the former to sell the goods, 
In (832 (Martindale v. Booth, 13 B.,and Adol. 498) it was 
laid down that retention of possession is only evidence of 
fraud, which could be rebutted by proof of good faith. 
The English Bankruptcy Statutes since 1623 provide that 
if bankrupts have in their possession and apparent ownership 
any goods, these shall pags under the commission in bank- 
ruptcy. 52°; and 53 Vict, ch. 45, S. 8 (1889) provides that as 
between two purchasers, the later one being ignorant of the 
prior bargain, the buyer who first secures delivery of the goods 
obtains the property in them. This appears to be settled law 
in America also. 


In bargains for the sale of future or unascertained goods, 
mere intention to produce all the consequencés of ownership 
is singularly ineffective. The reason is the assumed 
necessity of delivery, just discussed ; and the impossibility of 
making an effective present grant of property not now in exis- 
tence. The early authorities are stated by Tindal, C. Jat 
Lunn v. Thorton, 1 C. B. 379, 386 (1845). As lateas 1791 
(Powell on Contracts, 152) it was thought that such bargains 
were void not only as grants but also as contracts. That they 
are effective as contracts is first stated in 1871 by Lord West- 
bury in Vickers v. Herty, 9 Sess. Cas., 3rd series (H, L.), 65, 71. 
See now S. 5 of the English Sale of Goods Act. What then is 
the effect of the contract on the ownership of the goods as soon 
as they are identified or ascertained ? The mere making of a 
barge which had been paid for by the buyer before construction 
was held not enough to pass the property in it to him. (Muck- 
low v. Mangles, 1 Taunt 318 ; 1808). The Sale of Goods Act, 
S. 18, r. 5 (1), embodies the ie decisions when it enacts that 
the property presumptively passes iff such a case when the 
goods have been “ unconditionally appropriated to fhe con- 
tract” with the assent of both parties. The decisions make it 
clear that appropriation means something more than “mere 
identification. These provisions have been copied in American 
Acts. in Holroyd v. Marshall, 10 H. L. Cas. 191 (1861) it was 
ruled that some novus actus interveniens is KS for passing 
the legal interest in the goods. , i AA 
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BOOK REVIEWS. 

THE Law AND PRACTICE OF INCOME TAX IN BRITISH INDIA 
BY A. V. VISWANATHA SasTRI B. A. B. L, HIGH COURT VAKIL, 
.MADRAS 1922, Rs. 6. o 

The Law of Income Tax has assumed in recent years a 
very great importance and the Legislature in this country has 
“ recently been directing its attention largely to the subject, and 
a very real want has been felt of a work on this branch of the 
law. We are greatly indebted to Mr. Viswanatha Sastri for 
bringing out a commentary on the Indian- Income Tax Act of 
1922. The work begins with an introduction which gives the 
history of Income Tax law in this country from its beginning 
till the present day; the introduction then proceeds to 
discuss the nature of the tax and administration of the tax in 
this country, The commentaries to the enactment itself are 
rich with the quotations from and references to English 
cases which are invaluable guides for a thorough understanding 
of the subject. The cases on the subject are brought up to 
the end Of May 1922, The Board ef Inland Revenue Rules 
given as an appendixto the volume will greatly add to the 
usefulness of the work. The author has in the work under 
review shown a unique familiarity with the subject he is ex- 
pounding and has spared no pains to make it as useful as pos- 
sible to those practitioners, officers and Judges who have 
anything to do with the administration of the law of Income 
Tax. We therefore heartily recommend this book for the use 
of all lawyers, officers and Judges interested in the subjet. 





MAYNE’S MINDU LAW AND USAGE NINTH EDITION, BY 
V. M. Coutrs-TROTTER, JUDGE, HIGH COURT, MADRAS- 
HIGGINBOTHAMS LIMITED, MADRAS 1922, Rs, 25,— 


In view of the pace at which decisions of the Judicial com- 
mittee Have in recent years been settling many doubtful points 
of Hindu law and unsettling other points in turn, it is none too 
soon “hat a new edition of Mr. Mayne’s treatise has been issued. 
The publishers have naturally preferred as on the last occasion 
to entrust the work to one of His Majesty's Judges ; but we are 
glad to find that the learned editor has freely availed himself, of 
help from marty quarters. We,also note with pleasure that the 
publishers have ss the naturesand extent ©f , the revision to the 
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discretion of the editor, with the result tha the present edition 
is largely free from the main defect which we noticed in re- 
viewing the last edition. 5 


To the legal profession the value of the book lies not in 
Mr. Mayne’s historical theories or criticisms, but in his state- 
ment and discussion of the law and from that point of view there 
is no reason for quarelling with the ‘earned editor’s decision to 
leave the theories of the author as they are. But from a wider 
‘standpoint, we should have welcomed not only a revision of 
these portions, as well but some contribution from an impartial 
and independent thinker to the solution of one prominent ques- . 
tion of the day viz, the desirability and the feasibsily of reform- 
ing or codifying the Hindu law, It will probably be answered 
that this is beyond the legitimate scope of an editor's function. 


It is no mere formality to say that in the new edition the 
statement of the law has been thoroughly revised and brought 
down to the end of 1921. But within the few months that 
have since elapsed, someeof the topics that have been rewritten 
in the new edition have formed the subject of pronouncements 
by the Judicial Committee in the light of which the statements 
_ in the book may require further revision. We may instance the 

decision in Ramachandra Rao v. Ramachandra Rao !, which 
is likely to give a set back to the tendency in India in recent 
years to put a liberal interpretation on grants t> females. „We 
must mention that here and there we have found that the refer- 
ence to the case law is not complete; for example the 
interpretation put by the Allahabad High Court on Act 
XXI of 1850 in Bagwani v. Kallu * is stated amd criticised at 
p. 872 but the decision of the Madras High Court 
in Vuithilinga v. Ayyathorai 3 which’ dissentefl from the 
Allahabad ruling and as such supports the learned editor's 
criticism is not noticed. As to the claim for improvements 
made by an alienee ‘from a widow reference is made to Kidar- 
nath v.Mathumal {but not to Muddusami Siddappa v. Bhas- 
hara5 where that case was explained. Such exceptions notwith- 
standing, we feel no doubt that Mr. Coutts-Trotter has achieved 
a IIIIIIaaaaaaaamaaaIu 


1, (1922) 43 M. L. J. 78 P. C, 2. L L. R. Lt All. 100, 
a 
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his- ambition of ‘igsuing a text which.as a statement of the 
existing law is accurate.’ 
We also note that following the example of Mr. Mayne him- 
Self the learned editor has in several instances attempted to sum- 
marise the result of long discussions in the form of propositions, 
A large number of cases which in the last edition had been rele- 
\gated to the foot notes have now been incorporated in the text. 
The learned editor was well advised $n shortening Mr. Mayne’s 
treatmept of some of the cases which in the earlier editions 
required or deserved special treatment, as laying down or illus- 
trating a new principle. We however venture to think that this 
process could well have been carried further. 


One addition to which we would invite special attention is 
the table of Bandhu inheritance attached to p. 852. We doubt 
whether the principles so far established are sufficient to lead 
unmistakeably to the determination of the true position of every 
conceivable heir but the attempt was well worth making 
and the, present table prepared mainly on the authority 
of judicial pronouncements is likely to be a safer guide 
than those found in Messrs, Bhattacharjee’s and Sarvadhikari’s 
works, Mayne’s work has for more than 40 years remained the 
leading text book on the subject and the new edition will, we 
are confident, fully maintain that position. 





» Text buok of Medical Jurisprudence and Toxicology by J. P. 
'MODI, SECOND EDITION PUBLISHED BY MESSRS. BUTTERWORTH 
& Co., 1922. 

We are glad to announce the publication of the second 
edition of Mr. Modi's Medical Jurisprudence and Toxicology for 
India. That in the course of two years two editions of this work 
should be called for isin our opinion a sufficient indication of its 
usefulness and popularily. The work is mainiy intended for 
students*studying in Medical*schools and colleges and pre- 
paring for their examinations. The author as a lecturer on the 
subject has a first hand knowledge of the edifficulties felt by 
students in mastering the subject. In commending this volume 
to the attention of students and also to that wider circle of 
readers who in the course of their professional duties are brought 
ințọ contact with the practical side of the subject, in the full 
assurance that they will find much help from it, we fully agree 
with Mr, Young who expresses a similar opinion, 
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The Indian Income tax Act witha forewgrd of Mr. P, N S. Iyer 
Published BY NATHAN & Co., MOUNT Roap, MADRAS, Rs, 1-8-0, 
t 


We are in receipt of a copy of tht Income tax Act (Act XI 
of 1922, and the rules made thereunder with the relative por- 
tions of the Indian Finance Act of 1922. Many of the rules 
on the subject are not easily accessible to the general public 
and the effort of the publishers in collecting them will be 
greatly appreciated. As fôr the printing and get up of the 
book we need only say that they were done by the Laav Print- 
ing House, Madras, 





The Solicitor’s Clerk by Charles Jones part I revised by T. S. 
Duffill, 1922, by EFFINGHAM WILSON, LONDON, 1922. 


We are glad to acknowledge the receipt of a copy of the 
ninth edition of this well known book which gives all the use- 
ful information required for a solicitor’s office and for every 


law clerk. 
. a - 


The Jainas of India and Dr. Gour’s Hindu Code by 
M. L. Jaini, M.A, M.R.AS., Bar-at-law formerly Judge of the 
‘High Court of Judicature, Indore. 


Jainism 6 Dr. Gour’s Hindu Code by CHAMPAT Rat JAINI, 
BAR-AT-LAW. l 


These two tracts have been published with the purpose 
of establishing that the origin of Jainism as given in Dr. Gour's 
Hindu Code as being an offspring of Hinduism and Buddhism 
is wrong. The writers of these tracts claim thaé Jainism is not 
only older than Buddhism but also Hinduism. No doubt 
as the writers have pointed out views on such matterslare likely 
to be biassed to some extent by the predilections of writers and 
thinkers. In this place it may not be out of place to «mention 
that the Hindus claim that the Vedas, their scripture are eter- 
nal or at any rate their origin in point of time was anterior to 
any creation. Such claims help very little to arrive at their age 
and cannot be of any use in deciding between the rival claims 
of Jainism and Hinduism as to antiquity. Whatever may be 
the merits of this econtroversy, we understand the object of 
Dr. Gour in. his work was omy to state the effect of he 
decisions as to the*applicability of Hindu Law to Jains in the 
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absence of proof of special customs. This seems to be well 
settled on the case law for the last half a century at least. As 
it is necessary to have some deliniteness in the field of law, in 
the absence of a positive Code of Jain law, it would not be wise 
to unsettle the existing state of law. This would not by any 
means stand in the way of codifying Jain law and making it 
alone applicable to cases of Jains. 


A 
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SOME SALIENT FEATURES OF THE CRIMINAL 
PROCEDURE CODE AMENDMENT BILL. 


(CONTRIBUTED BY DR. S, SWAMINADHAN,) 





———— 


1, An amended and in many respects an improved Code 
of Criminal Procedure, when it becomes law in about six 
months time from now, will make serious demands on the at- 
tention of Presiding officers of Criminal Courts planted by the 
Code and on the professional gentlemen practising therein. 
Any one who is to any extent familiar with the procedůre pre- 
valent in other countries or has acquired a taste for a compara- 
tive study of systems of criminal Law will readily acknowledge 
that there is no system more humane or more calculated to enable 
most innocent men, and nota few guilty ones for that matter, 
to establish their innocence, than the system prevailing in this 
country, The Indian Penal Code and the Code of Criminal 
Procedure, passed by Legislative Boards composed of a handful 
of Government Officials have been the admiration of jurists 
in other countries. We have not had much experience yet of 
the Legislative products of our reformed and democratic 
assemblies superior in numbers to their predecessors. The 
amended Code, when we get it early next year, will*give us an 
opportunity of judging of the assemblies’ capacity to harmonise 
the humanising tendencies of recent advances in criminology 
with the rigid requirements of maintenance of order amongst a 

people who have but recently begun to appreciate the advan- 
tages of the reign of Law in promoting national well being. 

2. A cursory glance at the Bill which received the almost 
unanimous blessing of the elder statesmen in the Council of 
State on the 14th September last, is enbugh to satisfy the prac- 
titioner or the judicial afficer’ that pe has not much to unlearn 
of the great principles of criminal law whictyhuve taken root 
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puring the past saxty years and earlier still in the Regulations, 
What we find is that in the process of trimming, a small twig 
— is lopped off here, or*more often 2 new shoot is allowed to 
“grow on some other branch, so that the general appearance and 
usefulness of the whole is enhanced. It is the object of this and 
succeeding articles to draw attention to a few points of altera- 
tion or minor additions so that those whose duty it will be to 
handle the amended Code may ®asily readjust their settled 
viewseas to the law of procedure in our Criminal Courts. 

3. First, as to the preliminary rehearsal, whether a person 
supposed to have committed some offence against public justice 
shall stand a trial or not, the distinction that now exists, as to 
sanction under S. 195, complaint of a court or officer under 
the same section and sending up under section 476 is sought to 
be abolished, It is going to be out of the power of the private 
blackmailer to obtain sanction with a view to use it as an 
engine of extortion. The spirit of private vengeance can na 
doubt still insist that his adversary shall be prosecuted, but the 
complaint will be the complaint of the public servant or of the 
Civil, Revenue or Criminal Court or a complaint made by 
order, or under the authority of the local Government. When 
a judicial officer merely suspects that an offence with respect to ` 
public justice has been committed, he is entitled to get the 
matter sifted by invoking the iaid of a police investigation 
Refore he decides whether to lodgea complaint or not. Itis 
further provided that in every case of a complaint by a court, 
there shonld be at least one appeal (the further revision appli- 
cation to the High Court will follow asa matter of course), 
This is a frafk admission on the part of the Government (the 
promotors of the Bill) that a judicial officer who smells an 
offence ina party or witness very often lacks by the necessity 
of the case, a due sense of proportion and is apt to exaggerate 
the real value of his supposed discovery ; and somebody else 
with sufficient detachment and legal knowledge should review 
the situation in all its bearings if the complaining judicial. 
officers are to continue to command the respect and con- 
fidence of the public—not to say anything about the worry 
and anxiety of an accused person who is ultimately ac- 
Quitted in tespect of such,a complaint. Would it not be 
better for all parties conceraed that wleenever the commission 
of an offence noW mentioned in S. 195 is suspected, the entire 
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records are placed before a Provincial . Director of Public 
Prosecutions—an officer drawn from the practising section 
of the legal profession and having the séatus of a Judge of the 
High Court—against whose complaints there shall be no appeal 
or revision antecedent to the actual trial? His complaints 
would rank no higher than those of ordinary complainants and 
the subordinate magistracy would not feel oppressed by an 
undue sense of the fact that the complainant was their im- 
mediate superior, directly or indirectly concerned, by having 
upheld the complaint in appeal. 


4, Next in importance, comes the question of bail to a 
supposed offender pending investigation or inquiry or trial. 
The extremely narrow view of bail which is often taken by the 
subordinate magistracy prompted no doubt by the most recent 
of the circulars from time to itime issued by District Magis- 
trates striving for efficiency, or may be by a fear of the police 
officers makes the practice of criminal law so very attractive 
and lucrative to the profession, It is inevitable that offences 
should be classified into’ bailable and non-bailable and an 
arbitrary line has to be drawn respecting offences on the 
border line. The Bill proposes to classify a few offences 
now “not bailable ” as bailable, e.'g., offences under Ss, 118, 
119, 120, I. P.C. where the offence is not committed, as 
also ari offence under S. 120, I. P. C. (concealing a design 
to commit an offence) the offence of concealing being bailable 
or not according as the offence concealed is bailable or not, 
The offence of kidnapping punishable under S. 363, I. P. C., 
is to go into the bailable compartment ; so also the offence 
of falsification of accounts under S. 477-A and the “offence 
of bigamy (with concealment of former marriage), punishable 
under S. 495, I. P. C. But the most important change 
is the amendment of S. 497, Cr. P. C., conferring greater 
discretion on the magistracy as regards persons charged 
with non-bailable offences. In all cases except where 
the offence is punishable with death or transportation for life, 
and even in special instances of these latter, e. g., where the 
person in custody happens to be of tender years or a woman 
or a sick and infirm person the Magistrate ‘is to be 
vested with a large measure of discretion and if a Magistrate 
improperly exercises his discrefion in favour of an accused 
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person charged with serious crime, the HighiCourt or Court of 
Session is specially empowered to direct the rearrest of the 
person improperly released by) the ;Magistrate.! |The amend- 
ment proposed is no doubt a great advance on the existing law, 
but the public and the profession would not be satished unless 
every offence punishable with imprisonment for a period less 
than seven years is made bailable. It is not every thief or 
burglar that can find two respectalle sureties. 


$ Ina very large percentage of serious crime, the Indian 
Police have recourse to the help of accomplice testimony, ordi- 
narily known as ‘approver’s evidence’ in the accepted vocabu- 
lary of Criminal Courts. There can be no more serious 
commentary on the inefficiency of the police as a detective 
agency. The section of the 1898 Code dealing with approvers 
has been redrafted ; but whether the proposed redraft has any 
liberalising tendency no one can venture to predict from a bare 
perusal of the same. The section as it stands now limits the 
use of approvers to cases exclusivelysitriable by the Court of 
Session ; but in the redraft any First Class Magistrate holding 
an inquiry under Ch. XVIII 1s competent to tender a condi- 
tional pardon, as also any one of several Magistrates trying 
under Ch. XXI any one of several specified offences like 
perjury or kidnapping. The only safeguard provided is that 
the pardon tendering functionary must place on record reasons 
of a sort. The Magistracy need not be afraid that their capa- 
city to befriend the police will be seriously restricted. All 
that they have to say is, here is a serious crime, the other 
evidence disclosed in the police report, though good, may not 
be good enough for the Sessions Judge or a Jury and therefore 
to make suge that the accused are booked, an approver is 
added to the list of witnesses. Some such reason can be ad- 
vanced in almost any case, Jnstances have been known where 
an absolutely innocent stranger to the crime has been intro- 
duced into a case of murder as an approver, the police having 
put into his mouth a complete summary of the whole of the 
evidence which they were able to get at without his help. The 
only solution appears to be the immediate appointment of a 
functionary like the one suggested in paragraph 3 supra with- 
dat whose sanction the Magistracy should not have it in their 
power to tender 3 conditional pardon, $ 
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6. The changes proposed to be iatroduced in Ch, XIV 
dealing with investigation of serious crime are of minor 
importance and there is no fear ofthe powers of the police 
whether for good or for evil being placed under any serious 
restraint. The one noteworthy feature however is that the 
police knowing that a case-diary is a privileged document under 
S. 172, have often tried to evade or defeat the salutary provisions 
of S, 162 by making a cas@-diary the sole vehicle of what a witness 
stated to the investigating officer. “his sort of trick of getting 
round a provision of law introduced to protect the interests of 
the defence, can no longer be played if the proposals in the Bill 
are accepted, Again no encouragement is given‘to the pro- 
secutor to contradict his own witness by resort to S. 162. The 
statements made at the stage of police investigation can never 
be used as substantive evidence against the prisoner and if the 
witness at the trial testified in favour of innocence, no useful 
purpose would be served by an attempt to show that he had 
contradicted himself. Having done the mischief of putting 
forward an untrustworthy witness the prosecutor ought not to 
be allowed to enhance the mischief by proving that his witness 
is a contemptible liar. The Bill has further wisely provided 
that a defence witness should not be allowed to be contradicted 
by police diaries. Another noteworthy feature is the provision 
sought to be introduced in S. 173 to the effect that whenever 
an investigation is completed and a final report is sent to the 
Magistrate it will be obligatory upon the person preparing the 
report, no matter whether the report recommends cognizance 
being taken of an offence or not, to notify the person, if any, on 
whose information under S. 154 the investigation was com- 
menced, of the action taken by the officer responsible for the 


Final Report. 
(To be continued). 


SUMMARY OF ENGLISH CASES. 
Abrahams v. Herbert Reiach, Ltd., : (1922) 1 K. B. 477. 
Damages—Author and publisher—Breach of contract lo 
publish—Measure of damages. 
A publisher who has agreed to*publish a werk must publish 
it, but is not bound,to continve,publishing it; the author fias a 
right to determine the agreement after pubgication of an edition 
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unless the agreement, otherwise provides, In an action, for 
damages by an author against a publisher for non-publication 
of a book as agreed, everything likely to affect the amount of 
profit must be considered ; the nature and popularity of the 
subject matter, the reputation of the authors, the cost of pro- 
ducing a book on that subject, the price at which it would 
command a sale, the business capacitylof the publishers and the 
chances of earning a profit by' the safé of the book. On the 
other hamd the publishers are not bound to run risks contrary 
to their judgment ; theyiwould naturally and properly allow for 
fluctuation in the public taste for literature of this kind. 
La Roche v. Armstrong : (1922) I, K. B, 485. 

Evidence —Admissibilily — Negotiations for compromise— 
Letters withoul prejudice—Not admissible in evidence—Solicitor 
—Duzties of—Implied trust in respect of client's moneys, 

Where in a dispute between parties letters are written and 
statements ‘made by the solicitors of the parties and such letters 
and statements are declared or stated to be “without prejudice”. 
They are inadmissible in evidence not only against the parties 
but also against the solicitors. To rule otherwise would in 
many cases make negotiations for the settlement of litigation 
impossible. It is for the benefit of litigants and others, that 
statements should be freely made in order to settle litiga- 
tion, 

(f a chattel is transferred, admissions made by the trans- 
feror at the time of or prior to the transfer, which qualify or 
affect his title, ase admissible in evidence against the tr ansferee ; 
but such evidence is inadmissible where no question of title 
arises and tlee only dispute is as to the right to a sum of 
money. 

A solicitor who receives money from his client for her de- 
fence in an action is not affected by any trust attaching to the 
money in his client's hands and he can apply the moneys in her 
defence or otherwise as she directs. 


Waterman v. Fryer : (1922) 1 K. B. 499. 
a Apprenticee—Minor—Misconduct—Dismissal if valid, 
The covenants in an indeature of apprenticeship are not 
dependent on one Another and misconduct which is a breach of 
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the covenant entered into by the infant does not entitle the 
master to dismiss him. 

— An infant cannot assent to a NAA unless it is for his 
benefit. 

Even where the minor apprentice had so misbe- 
haved himself that his conduct indicated he had no intention 
of continuing to be bound by the contract, a master is not en- 
titled to dismiss him unless the oer of the contract is 
for the infant’ s benefit. 


p—s a 


Rutherford Sender and Co, Ltd.. Goldthorpe, Scott and 
Wright, Ltd.. : (1922) 1 K. B: 500. 


Charterparty—Option to renew—Sub-charteter repudiating 
contract—Failure to exercise option—Damages, right to. 

Under the terms of a charterparty, the charterers had an 
option to renew the same for a further period by giving notice 
—jhey had entered into a sub-charterparty for the whole 
period, including -the optional period, but the sub- charterers 
repudiated the contractsso far as the optional peridd was con- 
cerned, and as a result the charterers did not exercise their option 
to renew. In an action brought by the charterers against the 
sub-charterers for damages ; 
| Held, as they had failed to exercise their option of renewal 

they could not have placed the ship at the disposal of the 
sub-charterers, and hence were not entitled to damages. 


Ariadne Steamship Co. Ltd. v. James Mc Kelvie and Co., 
(1922) 1 K: B 518. 

Contract — Principal and agent—Charterers signing “ as 
agents ”—Personal liability. 

In a contract of charterparty where the document was 
signed by the charterers as agents, held by Bankes and Atkins, 
L. JJ, (Scrutton, L. J. dissenting) notwithstanding their des- 
cription as charterers in the body of the document, they were 
not liable as principals. 

Per Bankes, L. J. :—In dealing with such cases, it must be 
determined first of all whether the words relied on as relieving 
an agent of personal liability are merely words of description 
or whether they are words of qualification. Ifethe former, no 
effect can be given to them; if the latter, the document mist be 
read as a whole for KAA whetherg the qualification is 

pi 
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sufficiently expressed to govern the document. Where the 
signature is unqualified the presumption is that the agent is 
personally liable, but wherg sufficient words of qualifiation are 
annexed, the presumption is the other way, 

Per Scrutton, L, J. Unqualified description as a party to 
the contract is at least equally strong as importing personal 
liability as unqualified signature, unless negatived by very strong 
language in the rest of the contract, aad a later description as 
agent doeg not necessarily exclude personal liability. 


Graham Joint Stock Shipping Co. Ltd.v. Motor Union In- 
surance Co., Ltd :(1922)1 K.B. 563, 

Marine insurance—Practice—Discovery—A ffidavil of papers: 

In actions based on marine insurance policies, affidavit of 

of papers relating to the ship must be made by the plaintiff and 

all persons interested in the ship. The action itself should not 

be taken up for trial until plaintiff has disclosed all the material 

documents relating to the ship in his possession or otherwise, 

and also what attempts he has made to obtain the documents 


or why he failed in such attempt. 


Ruffy—Arnel and Baumann Aviation Coy. Ltd.v. King (1922 
1 K. B. 599. 
Petition of Right—Amenudment—If and when allowed. 

The Petition of Rights being a beneficient instrument for 
the furtherance of the public weal, courts must be deemed to 
have powers of amendment, though restricted. If the suppliant 
seeks to substitute or add a substantially new cause of action, 
no amendment should be allowed in the absence of a fiat by the 
King or a consent by the Attorney General. But if the proposed 
amendment is 2 mere variation in the formulation of a contract 
such as, e. g., change ofidate or of amount, then ordinarily the 
amendment should be granted, * 


Wye Shipping Co. Ltd v. Compagnia Du Chemin Defer Paris 
—Orleans : (1922) 1 K. B. 617. 

Shipping—Charterparty—Agreement to deliver in good order 

—Delivery in damaged condition—Per iod of repairs—Hire if 


g 
chai geable. è 


Under the terms of charterparty, the ship was to be 
delivered back in th condition in which it was taken, but when 
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it was tendered it was slightly damaged, and hence the delivery 
was refused, The necessary repairs were effected and the ship 
given back on a claim by the owners fer the hire for the period 
subsequent to the first tender during which it was under repair: 
Held, the owners were not entitled for the hire for the 
period, but for some amount of damages for loss of use, 


“Ramsden & Co., Ltd. v. Jacobs : (1922) 1 K. B. 640. 
Procedure—Right of parties to be presentat hearing, ° 


Where in arbitration proceedings, the arbitrators heard the 
evidence of one party in the absence of the other. 
Held, the procedure was absolutely wrong. ° 


Alexander v, Webber (1922) 1 K. B. 642. 
Principal and agent—Surreptitious dealing of one principal 
with agent of the other—Effect. 
Any surreptitions dealing between one principal and the 
agent of the other is 4 fraud on the other principal which 
entitles the latter to rescind the contract. 


` 


Attorney-General v Swan :(1922) 1 K. B, 682. 
Club—Adinission of members to cricket matches—Subscrip- 
tions—If any portion liable to taz. 


The members of acricket club were allowed to witness 
matches without any payment, in addition to other privileges. 
Held, part of their annual subscription was in lieu of admission 
charges, and entertainment tax is leviable thereoa, 


Levey and Co v, Goldberg: (1922) 1 K. B. 688. 
Sale of goods—Delivery postponed on verbal request of buyer 
—If a variation—Sale of Goods Act, S. 4. 


After the sale of some goods had been effected in writing, 
the buyer verbally requested the owner to withhold delivery 
for some time. When the goods were actually tendered the 
buyer refused to take delivery on the ground of delay. In a 
suit for damages, the defence was that the parol agreement post- 
poning delay was unenforceable*under S. 4 of the Sale of Go®ds 
Act. . S 8 
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Held, the terms of the verbal agreement did not amount to 
a variation of the contract and hence need not be in writing. 
o —— 
Reynolds v. Bannerman :(1922) 1 K. B 719, 
Landlord and Tenant Sub-lenancy—Tenant giving notice to 
quit, to landlord and sub-tenant—Statutory of right of sub-tenant 
to remain—Tenant if liable to use and occupation. 


a tenant who had taken the premises on lease, sub-let a 
portion to another. After some time, he gave due notice to his 
landlord of his intention to quit, and at the same time served 
a notice on the sub-tenant to quit at the same time. But as 
the latter hada statutory right to remain, he refused to quit. 
The tenant gave up possession of his portion of the premises, 
but under the circumstances could not*do so as regards the rest, 
In a suit against him by the landlord for use and occupation, ' 

= Held, the tenant having done everything he could possibly 
do to vacate, he was not liable in damages for use and occupa- 


tion. . 
° 


Borton v Alliance Economic Investment Co, Ltd: (1922) 1 K B 


‘Landlord and Tenant—Covenant to use as dwelling house— 
Assignment of lease—Breach of covenant by under lessee—F ailure 
of assignee to take legal proceedings—Effect. 

The lessee of a dwelling house covenanted with the lessor 
that he would not use the premises otherwise than as a dwelling 
house nor do or suffer to be done anything likely to injure or 
annoy the lessors. The assignees of the lease sublet it again 
and the sub-lessee covenanted in the same terms, but without 
the assent of the assignee let the premises in separate tenements 
to a numbereof weakly tenants. On this, the assignee sued his 
sub-lessee for possession and got judgment against him ; but he 
did not implead therein the, weekly tenants. He advised 
them later to apply to the lessor for permission to remain ‘in 
possession and also gave them legal advice for safeguarding 
their interests. | 

In a suit by the lessor against the assignee claiming for- 
feiture for breach of the original covenant, Held, the assignee 
had taken reagonable steps in the matter and had not failed to 
take proper legal steps; and even giving legal advise to the 
weekly tenants did not amount to a breach of the covenant. 
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In the Estate of the Earl of Shrewsbury '1922) P. 112. 
Practice—Pleadings— Will—Invalidity — Insanity—Undue 
in fluence—Particulars—Rules of the Supreme Court 0.19, R.25 A. 
Where ina probate case, the defendant contests the vali- 
dity of the will on the ground of unsoundness of mind on the 
part of the testator. and of undue influence exercised upon 
him, the plaintiff is entitled to have particulars of the unsound- 
ness of mind and of the specific delusions, if any, and also of 
the nature of the undue unfluence and the improper acts alleged 

in the exercise of it, with the necessary dates. °° 


The Mogileff : (1922) P.122C A. 

Crown—Interpleader issue—Crown— When cat be impleaded, 

The rule that no action lies against the Crown at the suit 
of the subject is part of the wider principle that the King cannot, 
against his will, be made to submit to the jurisdiction of the 
King’s Courts, An interpleader would not lie against the 
‘Crown. Where the Crown objects to be made a party, there is 
no jurisdiction in the Court to make an interpleader order as 
against the Crown. 


In the estate of Grey (1922) P. 140. ; 
Soldier’s will—“ In actual military service ’’—Meaning of. 

The expression “in actual military service ” in the Wills 
Act (England means “ on an expedition, ” Where it begins or 
ends must be decided by the circumstances of the particular 
soldier, a liberal construction being always given. 

Rutherford v. Rutherford : (1922) P. 144 è 

Divorce—Husband's adullery—No defence by husband— 
Intervenor successful in appeal—Effect on decree nish, 

A wife put in a petition for dissolution of marriage on the 
ground of her husband’s adultery. He failed to put in any 
defence, but the other party to the alleged adultery intervened 
and filed an answer. A decree nisi was granted by the trial 
Judge, but the intervenor appealed and the appellate court held 
the alleged adultery had not been committed by her—On the 
question arising as‘ to the effect of the appellate order on the 
decree nisi against which no appeal had been preferred : Held, 
it must be set aside aad the petitign for dissolution of marrifge 
dismissed. : y 


9 
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Campbell v. Campbeli : (1922) P. 187. 

Restitution of conjugal rights—Direction to pay portion of 
income--Supertax not tode deducted. 

Where a matrimonial courtina suit for restitution directed 
the husband to pay a certain specified fraction of his income 
to the wife, he is not entitled to deduct supertax in calculating 
the amount—Even acquiesence in the deduction does not bar 
the legal right. -_ 


ns et — 


Thé Torvaete : (1922) P. 197. 

Collision—Vessel belonging to foreign state—Maritime lien— 
Enforceability, 

Where on account of collision with a ship belonging to a 
foreign state, damage ensues, a maritime lien for such damage 
comes into existence ; although in this case the owner cannot 
be impleaded directly or indirectly, beingia Sovereign State, 
nevertheless if the ship be transferred to a private owner, the 
lien can be enforced against him by judicial process, 

e 
Kennard v. Cosy Bros: (1922) 2 Ch. 1. 

Injunction—Mandatory injiunction—Grant of=Diainases— 
Discretion of couri—Continuous works—Erection of. 

As a general rule the Court will not grant a mandatory in- 
junction in general terms to repair or maintain, and in con- 
sidering whether it will do so or not one of the circumstances 
which may influence it in coming to a conclusion not to grant 
such an injunction is that the work will have to be done upon 
land which is not the land of the defendant. Ordinarily the 
Court will no? enforce specific performance of works, such as 
building works, the prosecution of. which the Court cannot 
superintend,® not only on the ground that damages are 
generally in such cases an adequate remedy, but also on the 
ground eof the inability of the court to see that the work is 





carried out, 
In the circumstances of the case the court granted a 


mandatory order compelling the execution by defendant of 
specific works required for remedying existing defects in the 
remedial works erected on the plaintiff's land. 





Lucas Iv fee Rhys v. Attorney General ; (1922) 2 Ch. 52. 
Charity —Bequest— Legality of—Gift 8f five shillings a week » 
to the oldest respectable inhabitanis of a parish, 


\ t 
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Where a testator bequeathed the income derived from all 
his securities to “ the oldest respectable inhabitants in Gunville 
to the amount of five shillings per week? each ”, Held, that gift 
was a good charitable bequest. Though age and age alone 
would not constitute a gift a good charitable bequest, still age 
coupled with the poverty of the recipients would render the 
gift valid. Even if words expressly referring to persons in 
necessitious circumstances fre not found ina will, still if the 
court can gather that the persons to be benefited were intended 
to be persons in necessitious circumstances, then that introduces 
the ingredient of poverty and will turn a gift which might 
otherwise be not a charitable gift into a good charitable gift. 
The bequest of five shillings a week indicated that the object 
of the testator was the benefiting old people who were in 
straitened circumstances, and to whom five shillings a week 
would bring comfort and relief. 


—————y =e — 


Cohen v. Hall: (1922) 2 K, B. 37. 

Gaming Act (1892) S,°1.—Gaming-—Cheque given for racing 
bets—Right of drawer to recover—Gaming Act (1845) S. 18. 

Plaintiff made bets with the defendant on horse races, and 
having incurred losses on these transactions, he paid the 
© defendant by means of cheques drawn by him in favour of the 
defendant. Subsequently he sued to recover the moneys paid 
by him under S. 2 of the Gaming Act, 1845. Held, that the 
right to recover the moneys was given by statute and conse- 


quently there was no necessity for any promise to pay by the 


defendant to render the money recoverable. 
. 8 


Great Western Railway Co. v, Bater : (1922) 2 A. C. L. 

Income Tax—Statement of case by Commissioners for the 
opinion of the Courlt—Form of. 

In stating a case for the opinion of the Court the Com- 
missioners of Income-tax should set forth the conclusions of 
‘law at which they have arrived separate and distinct from their 
conclusions of fact. Any other course leads to embarrassment 
and they should not express! their conclusion in the form that 
they were of opinion that the contentions put forward on one 
side or the other should succeeds Pa. ý o 

; ` . 
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Hans on v Hamel and Horley Ltd: (1922) 32 A.C. 6 
= Contract—Sale of goods—c, i. f. Contract — Tender of 
shipping documenis—Su fficiency of. 

A seller under a c.i.f. contract has fo cover the buyer 
by procuring and tendering documents which will be available 
for his protection from shipment to destination. Where the 
bills of lading tendered by the seller were not through bills of 
lading and did not offer the buyers® protection on the initial 
voyage,tor about thirteen days, it is not a valid performance of 
the contract. Ona sale of goods on c. i. f. terms the contract 
of affrieghtment must be procured on shipment, and a bill of 
lading issued thirteen days after the original shipment at 
another port in another country could not be said to be 
procured on shipment. 


Wankie Colliery Company v. Commissioners of Inland 
Revenue: (1922) 2 A C 51 


Excess Profits Duly Act S, 45 Sub. S (2)—Change of owner 
ship of business—Liability of successor Yo pay duty. 
| The person assessable to excess profits duty under S, 45 sub, 
sec. (2) of the Finance Act 1915, as being the person for the time 
being Owning or carrying on the business, is the person who 
owns or carries on the business at the time of assessment and 
not the person who owned or carried it on during the account- 
ing period in respect of which the assessment is made. 

Per Lord Buckmasier ; Argument based on the ground of 
injustice have but little weight in determining the meaning of 
an Act of Parliament unless, indeed, its provisions are so 
ambiguous that the hardship inflicted by one construction can ` 
be used to show that such a purpose could not be properly 
attributed td the legislature. If the words of the statute can 
only reasonably bear one meaning, it is not within the compe- 
tence Gf the courts to consider the ca or unfairness of 
the result that ensues. 


Manchester Liners, Ltd. v. Rea, Ltd. (1922) 2 A C 74 
Sale of goods—Iinplied warranty— Disclosure of purpose if 
necessary—knowledge of buyer and seller. 
Both under the common law and S, 14 of the Sale of 
Goods Act, 1893, if goods areaordered forea special purpose and 
that purpose is disclosed to the vendor, so that in accepting the 
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contract he undertakes to Supply goods which are suitable 
for the object required, such a contract is sufficient to establish | 
that the buyer has shown that he relies on the seller’s skill 
and judgment. There is in such a case an implied warranty 
that the goods supplied shall be reasonably fit for the purpose 
in view and this implied warranty is not excluded by the fact 
that at the date of the contract, the buyer knew that the seller's 
sources of supply were limited. 





Rex v, Nat Bell Liquors, Ltd, (1922) 2 A C 128. 

Certioravi—Writ of—When issued — Want of evidence to 
convict, : 

Where none of the ordinary grounds for certiorari such 
as informality disclosed on the face of the proceedings or want 
of qualification in the Judge or Magistrate who acted, exist, 
where the charge was one which was triable in the court which 
dealt. with it, and the Magistrate who heard it was qualified to 
do so, where there is no suggestion that he was biassed or 
interested or that any frattd was practised upon him, where his 
conduct during the proceedings ts un-impeached, and nothing 
occurred to oust his initial jurisdiction after the commencement 
of the inquiry and where no conditions precedent to the 
exercise of his jurisdiction were unfulfilled, and the conviction, 
as it stood, was on its face correct, sufficient and complete, the 
superior court will not interfere by certiorari and examine the 
proceedings of the inferior court for finding out whether 
the evidence warrants the conviction. 


Cases on the subject reveiwed. 
. 





Gleaner Company, Ltd. v. Assessment Committee : (1922) 
2A, C. 169. 

Income Tax —Profits—Calculation of—Deduction for bad 

debls—Practice. : " i 
Under S. 10 of the Income Tax Law of Jamaica (which 
closely follows the English law) an assessee in computing the 
= profits of his trade or business cannot deduct a debt fourd to 
be bad in the year of assessment but incurred in a previous 
year. The right to a deduction in respect of bad debts is 
confined to debts incurred in the year of assessment. 
e @ 
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JOTTINGS AND CUTTINGS, 


Arbitrations and Ouster of Jurisdicltion.—A conflict not un- 
like, in some of its aspeets, that which arose in the olden days 
between the Courts of Common Law and those ot Equity, and 
later on between the King’s Bench and other jurisdictions, is 
now being developed in the High Court through the efforts of 
powerful trade organisations to compel their members—and 
not only their members, but personsewho enter into contracts 
with them—to abstain from submitting their disputes to legal 
arbitration. Among business men what are commonly called 
‘“ commercial arbitrations” are undoubtedly popular, and 
within reasonable limits that mode of arriving at speedy settle- 
ments of everyday differences as matters of contract, has not 
been discouraged by the Courts, But the ‘rule of law’ is, after 
all, the common safeguard, and it is necessary that it should be 
maintained, to prevant and redress injustice, It is still as import- 
ant as ever to know that the law that is administered, even in 
these domestic tribunals, is in substance the law of the land, and 
not some home-made law of a partisular arbitrator, or of any 
particular association, Since the unfortunate concession 
to trade unions that they might be a law unto themselves,— 
that they should in fact be regarded as outside the law—the 
evil has spread to other quarters. Attempts to oust the jurisdic- 
tion of the King’s Courts have increased, are increasing, and 
must be diminished. In a case which came before the Court 
of Appeal last week (Czarnikow and Co, (Lim) v. Roth, Schmidt 
and Co., July 7), it appeared that on a dispute between the 
parties as to the fulfilment of a contract for sale of goods made 
on a form issued by the Refined Sugar Association, proceedings 
had been taken before arbitrators, anda number of points of 
law had arisén on which the arbitrators had been asked by the 
buyers (the defendants) to state a case for the opinion of the 
Court under S. 19 of the Arbitration Act, 1889. The arbitra- 
tors not only refused to state any case, but further refused to 
delay the issue of their award to enable the buyers to make an 
application to the Court to compel them to do so; and before 
the buyers had any opportunity of applying to the Court, they 
issued their award in favour of the plaintiffs. Justification was 
claimed forethis peremptory method of dealing with the 
matter in a rule of ethe Assogiation (incorporated 
in the contract): which provided thal neither party should 
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‘apply to the Court to require any arbitrators to state in the 
form of a special case for the opinion of the Court any question 
of law arising in the course of the referetfce’ but the validity of 
such a rule was now challenged on the ground that it ousted 
the jurisdiction of the Courts of Law, and was consequently 
against public policy, and void. The Divisional Court (Swift 
and Acton, JJ.) before whom the application first came, held 
that the buyers were entitled to an opportunity of applying to 
the Court and that in refusing such an opportunity the arbitra- 
tors had been guilty of ‘misconduct’ within the authority of 
Palmer v. Hoskin (1898), 67 L. J., Q.B. 1, and that the award 
must be set aside. But the Lords Justices, on this appeal, took 
higher ground, In their opinion, the Association’s rule relied on, 
which was incorporated in the contract, was a clear ouster of 
Jurisdiction, and, therefore, unenforceable.. ‘To hold other- 
wise, said Lord Justice Bankes, ‘would be to decide that the 
appeal tribunal is entitled to be a law unto itself, and free to 
administer any law, or no law, as it pleases.’ Such a conclu- 
sion would practically resulfin putting these trading associations 
outside the law. That is a privileged position at present con- 
fined to trade unions, and the Courts have no intention to 
extend or—happily for business men—to give up the real and 
effective control which they have hitherto exercised over 
commercial arbitrations, The Law Journal. 


. ne > 

Pisgah Heights,—Like one of the prophets si old, Lord 
Shaw of Dunfermline, whom all recognise as most forceful and 
eloquent of English judges, has been discoursing to the 
American Bar on the ideals of Law, and claiming for the dis- 
pensation of justice its predominant part in ‘the ministry of 
reason in the affairs of men.’ Among all the illuminating 
addresses which have been delivered by Englishmen of light 
and leading from that same platform of the American Bar 
Association, there can surely have been none so stirring as this 
-in its lofty appeal to the ideals which inform the jurist’s mind 
and elevate the profession of the lawyer, It is the glory of the 
English and American people alike that they are ‘ Bible peoples’. 
and with the sure instinct of the inspired orator Lord Shaw 
tightly bases his appeal to the Anglo-American race on thg 
comradeship of rightedusnéss, the®‘ righteousness which ex- 
alteth a nation.’ Ina. notable address to students, the distin- 
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guished Law Lord once reminded themito ‘ be careful of your 
Categories,’ Nowlin this larger audience (the whole world has 
been ‘listening in’) he has been insisting on a wider lesson— 
the necessity for a regard to ‘correlatives’ in the pursuit of the 
ideal, Liberty, Reason, Order—these all have their claims on 
man’s highest efforts, but they have their conflicts, too, and they 
are only correlated when that other entity is called in, that 
‘austère reconciler, Justice,’ by which society is saved. English 
lawyérs will be proudithat such an exposition of legal ideals 
should have gone fourth from one of their own Law Lords. 
Our gratitude is only’tinctured with the regret that there is no 
place in Emgland itself from which such a message could have 
been delivered to the world. Ibid, 
wA 
A Memorable “Call Night? —Wednesday must always be 

regarded as one of the more memorable days in the long annals 
of the legal profession. For the first time in English history a 
a woman was called to the Bar. To Miss Ivy Williams, who, 
it is not uninteresting to note, is the daughter of a Solicitor, 
belongs the distinction of being the first woman to become 
qualified to practise. 

The lawless science of the law; 

That codeless myriad of precedent, 

That wilderness of single instances 


Through which a few, by art or fortune led, 
May beat a pathway out to wealth arid fame 


Forensic ambition, however, has not inspired the learned 
lady who donned wig and gown in the Inner Temple Hall on 
Wednesday sight, Miss Williams, who is a B. C. L. of Oxford 
and an L,L.D. of London, is a lecturer on law at the former 
University, and does not intend, it is announced, to practise at 
the Bar. This announcement will not be unwelcome to those 
members of the profession who, while recognising the academic 
claims of women to join the legal profession, are conscious of 
the difficulties which are almost certain to arise if they engage 
in the conflicts of the Courts, especiallysin cases in which the’ 
less prudent of them may deem themselves to be peculiarly 
qualified to appear by reason of their sex. In the Divorce 
Court, for instance, their presence as advocates might be a 
Serious hindrance not only to their male opponents but to the 
judge. There are certain of the more sectuded spheres of legal 
work— where, it is true, it is not easy to ‘ beat a pathway out to 


” 
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wealth or fame’—to which women with the necessary ability 
may hope to devote themselves with a reasonable chance of 
success, Their admission to the Bar—which could not logically 
be resisted in view of their entrance into other professions—is 
never likely to be justified by any success they will achieve in 
‘the field of advocacy. 





' The Judges at the Mafision house—The Lord Mayor, in 
proposing ‘ The Lord Chancellor,’ referred to the large and 
varied -part Lord Birkenhead takes in public life as a judge and 
a statesman, and said they regarded him as a great asset in the 
welfare of the nation. ° 


The Lord Chancellor, in responding to the toast, said 
there was no social function at which they of the law were 
accustomed to assemble to which he looked forward with more 
pleasure than to that annual banquet, and he could recall no 
gathering during his occupancy of the Woolsack more distin- 
«uished and representative than that over which the Lord 
Mayor presided that night. The Lord Mayor had gathered 
together, if he might say so, the flower of English legal talent, 
and two of the most distinguished of lawyers in the United 
States of America—the Chief Justice of the Supreme Court and 
the most gifted Solicitor-General. The Attorney-General in the 
United States was a mere Minister of Justice (Laughter), and it 
was left to the Solicitor-General to represent the Government in ` 
the courts. It was the duty of the Solicitor-General to present 
before the Chief Justice all the great cases in which the im- 
mense constitutional and proprietary interests of the United 
States of America were involved, and they welcomed both the 
Chief Justice, who decided those. cases, and the Solicitor- 
General, who presented them. The office of Lord Chancellor 
was sometimes regarded by not inconsiderable critics as an 
anomaly, It was a subject of constant amazement to some who 
studied our institutions and their evolutionary growth that there 
. should be a functionary who was at the same time President of 
the Second Chamber, a` presiding Judge over the Supreme 
Appellate Court in the Empire, and also; a Cabinet Minister 
liable for the errors of his colleagues. (Laughter). If, however, 
the office which he now unworthiby held was ever assailed, lee 
would not be lacking ir? argument “vith which to meet those 
who attempted to destroy it. Let him modestly, as became his 
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whole public record, make this claim. He had surveyed with 
clear and unbiased eyes the careers not only of his immediate 
predecessors ; without going far back into the mists of history, 
he had attempted to collect all the leading incidents in the 
careers of the great men who had preceded him in the last 150 
years ; and he was able to say, making a moderate claim, that 
he would not attempt, in his conception of the functions he 
was called upon to discharge, to push his responsibilities or 
activities one inch beyond the point to which they were carried 
by, Lord Lyndhurst, Lord Brougham, and Lord Cairns. 
(Cheers). 

The Lord Mayor, proposing ‘ The Health of his Majesty’s 
Judges,’ said the gathering was additionally pleasant by reason 
of the presence’of the Chief Justice of the United States, whose 
eminence as a statesman and a lawyer was as well recognised in 
this friendly nation as in his own. “His Majesty’s judges held a 
very firm and unassilable place in the confidence, regard, and 
respect of the people of this country. For the first time they 
greeted in that hali the new Lord Chief Justice of Englaad, to 
whom they offered the heartiest welcome, His eminence at the 
Bar and in the House of Commons led them to predict that in 
his new position he would be as brilliantly successful as in those 
he had hitherto occupied. ' 

The Lord Chief Justice, in replying to the toast, said that 
the problems of peace not less than those of war required a 
temper of cheerfulness and of hope. In the Law Courts the 
changes from abnormal conditions to normal conditions were 
being slowly, but surely made, though there still remained 
legislation, like the statute restricting rents, which gave rise 
to many novel points for decision. Never more manifest than 
to-day was it the duty of the judges, while not seeking to 
hamper the Executive, to protect sternly, so far as was com- 
patible with the powers conferred upon them by Parliament, 
the liberty of the subject. (Cheers.) Never more extraordinary 
than to-day was the situation in the world of business created | 
by the war, and never more exacting was. the task of the judges 
in applying the principles of the Common Law to new circum- 
stances without offending the business community, The 
Common Law, that precious heritage which they were glad and 
proud to share with the Unéted States of America, was never a 
dead, but always a living thing. (Cheers,) 
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Lord Haldane, who proposed ‘The Healthy of the Chiet 
Justice of the United States,’ said that nine years ago he took 
a week-end voyage across the’ Atlantic to address a Lawyers’ 
Congress. He got there one Friday night and came back on 
the following Tuesday. The Present Chief Justice made a long 
journey to Montreal in hot weather to welcome him, and he 
would never forget that Mr. Taft was then ex-President. 
Throughout there had beeh a continuity in his outlook. Mr. 
Taft stood for the international mind, and had been corspicuous 
in his faith. There were differences between England and the 
United States of America, but there were also identities, and 
Mr. Taft had looked for the identities. The djtferences were 
happily not pronounced—they were differences of temperament. 
It was,good for the world that it should be so, The intellec- 
tualism of the United States was growing conspicuously—in 
science, in philosophy, in medicine, and in literature. There 
was no doubt that the Chief Justice of the United States held a 
prominent position in the world, Between England and the 
United States the ties wére growing, the old divergencies were 
passing. The office of the Chief Justice of the United States 
represented part of the sovereignty of that country, and Mr. 
Taft individually had done much for international relations by 
seeking for agreement in appearances of difference. (Cheers ) 


Mr. Taft who received a great ovation on rising to 
respond, said he rose with mingled feelings of great satisfaction 
and great embarrassment. The evidence that was given him of 
the friendship felt in this country for the country from which 
he came, as well as the gracious invitation he had received 
from the ‘Lord Mayor to attend that banquet, gave. him the 
profoundest satisfaction. On the other hand, he felt the con- 
sciousness of his lack of deserts as if he were obtaining some- 
thing under false pretences in appearing, on the one hand, on 
a level with the great lawyers and jurists that honoured Great 
Britain and served it, and, on the other, by having his health 
proposed not only by a great lawyer, but by a great scientist. 
He concurred from the bottom of his heart in what Lord 
Haldane had said as to the relations between their two countries 
(cheers), and he was greatly honoured by what Lord Haldane 
had said about thimself. He had followed wtth the greatest 
interest what the Lerd Chanceller had said about his ancien- 
office. ‘The Lord Chancellor,’ proceeded Mr, Taft, ‘appart 
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ently feel burdened by ihe anomaly of the great office which he 
holds, and has announced his intention of defending it should 
anybody attack it. We Mave, some of us, in our own country 
that same view of the Supreme Court. Inthe same spirit the 
Lord Chancellor seems to think there may come some time in 
the future of England when some one may say something of 
the Lord Chancellor.I can only say to him that there are times, 
not many, when I share with him the view that it would be 
greatly to the taste of some of us to have an office in the United 
States which facing one way is judicial and facing another is 
political. The Lord Chancellorship is an anomaly I agree. It 
is a great anomaly. It is one of those things which make those 
who study the history of England love it. These are illogical 
things which are inherent to the traditions of a great country, 
and a source of power in the self-government of the people 
that can make such a thing work. The great strength of the 
lawyers selected for that exalted office lies in the fact that they 
can perform the gigantic labours that fall on the Lord Keeper 
of the King’s Conscience. I donot know how the present 
Lord Chancellor gets through and lives. It was with -great 
pleasure that I have met Lord Haldane again, Hecame to us | 
whilst he was Lord Chancellor to speak to the American Bar 
Association, and our then Chief Justice went to Montreal to 
welcome the highest judicial officer in Great Britain, I am sure 
those who hear me speak would have been delighted if they 
had in their memories a recollection of the speech that the then 
Lord Chancellor made and of the welcome that the then 
Chief Justice of the United States of America gave, I rose not - 
to make a speech, but to return thanks, but the trouble is that 
when a man has had an interval in his judicial life in which he 
has been exposed to}the political virus—dt course, in the Lord 
Chancellor the political virus is always neutralised by the 
virtue of "the judicial office—and having had that interval, 
when I get the political virus (laughter), and the opportunity, 
I cannot sit down when I get up.’ (Cheers.) Mr. Taft ‘concluded 
by saying how indebted and grateful he was to the Lord 
Mayor and the company for the gracious welcome they had ac- 
corded him. 7 

Mr. Beck, fo proposing. ‘The Profession of the Law,’ 
observed that the profession, aS it was understood by lawyers, 
differed greatly from the profession as it was understood . by 
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laymen, whose notions of the law were derived chiefly from 
Antonio v. Shylock and Bardell v, Pickwick (laughter). ‘The 
relations between Great Britian and America had greatly im- 
proved, He remembered having read that his Majesty George 
III was quite unwilling to put up a lightning-rod over Windsor 
when he heard that it was an American invention (laughter), 
Now the Lord Mayor had put him up as a lightning conductor 
to catch a few currents ffom the atmosphere. He was even 
ready on his return to America tourge as a constitutional 
amendment that LordIBirkenhead be appointed Lord Chan- 
‘cellor of both countries (laughter). There came a new tie bet- 
ween the law in England andthe law in America in the great 
world war, when lawyers from both countries collaborated and 
fought, and in some Cases ‘ied together, He himself had come 
to. England to do his modest bit to contribute to the good 
under standing between the people of the two countries. 


- 





When Juries Disagree—Some who uphold tke existing 
restrictions on the right!to trial by jury have professed to find 
in the disagreement of the jury in’ the Russell divorce case an 
illustration of the advantages of trial by judges alone. It is the 
function of a judicial tribunal to decide——say these critics of the 
time-honoured system of trial by jury—and a jury which does 
not arrive at a definite conclusion fails to fulfil its primary 
purpose. This criticism is, of course, based upon an entire 
misconception of the functions of a jury. The mere fact that a 
jury disagree does not affect their utility in the slightest degree. 
It is a common thing for appellate Judge; to disagree— 
quite as common, at any: rate, ‘as it is for juries, to disagree. 
(The proportion of actions tried by juries in which there is a 
disagreement is not more than two per cent.) But nobody thinks 
the worse of the Court of Appeal, or of the House of Lords, 
because dissenting judgments are delivered. Juries, unlike 
judges, are required to be unanimous, The object of the require- 
ment is to ensure, as far as possible, a correct decision on the 
facts, and the comparatively few occasions on which juries 
disagree do nothing but serve to illustrate the wisdom of the 
requirement. A judge sitting alone must, it is true, have come 
to some definite conclusion on. the strange -facfs in the Russell 
case, but is it at all certain thafhis enforced decision would 
have been the right one? We imagine that he would have 
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experienced enough uncertainty about some of the issues to 
create within him a desire that even a judge might be capable 
of saying he could not make up his mind about them. In other 
words, there are Gases in which an: abortive trial is the fitting . 
result, and it is one of the advantages of trial by jury, and not 
necessarily one of its disadvantages, that it sometimes produces 
such a result. It is always open, be it remembered, to the 
parties to a civil case to accept the vetdict of the majority, but 
neither side in the Russell case were -prepared to take that 
course, If, therefore, the abortive trial is to be regretted, the 
parties, as well as the jury, must be held responsible for it, 
Whether the acceptance of the verdict of. the majority should 
ve made compulsory is a question which has often been 
discussed, but on which no satisfactory conclusion has been 
yet arrived at. Lord Mersey's Committee on the Jury Laws, 
who issued their report in 1913, did not deem it within their 
province to deal with it. Thelate Lord Lindley once proposed 
that Parliament should ‘enable the judge who tries the case to 
decide it On the evidence before him*if the parties do not 
agree to accept the verdict of the majority of the jury, or if 
the jury are equally divided,’ Itis an interesting suggestion 
not unworthy of consideration; but it may be doubted whether 
the decision of ajudge on a question of fact on which a jury 
were equally divided would carry the weight that ought to 


belong to it, An increase in appeals would almost inevitably 
follow. 





The Hardwicke Sociely ; LORD SUMNER, responding to the 
toast of “ The Guests’ proposed by Mr. G. E. Crawford, asked 
what was the law going to be for the next thirty or forty years ? 
It would be in the hands of those whom he was addressing., 
Was it going to be a bulwark of law and order, or was it going 
to be mere lip service to the demands of a populace to whom, 
never having been trained sufficiently in these pursuits, it . 
Seemed to be a tedious pedantry? These were interesting 
speculations even to those who would never see the- result of 
them. The experience of the last few years throughout the 
world seemed to show that the principle of law and order was 
not gnecessarilY as natural insfinct of mankind, but really an 
exceptional production of an®artificial civilisation, and that 
even where it was accepted as an established fact it was often 
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proved to be a fragile plant. The next thirty or forty years 
would, perhaps, be its testing time. The principle of law and 
order was almost the most precious of tĦe possessions of civilisa- 
tion, but it was so little apparent to the vast majority of men 
that they and those who came after them would have to fight 
for it. ` 

M. EUGENE BOREL, who was most cordially received on 
rising to respond, commended the dignity and traditions of the 
English system of legal administration., Those whe were 
engaged in the work of international law should not have it for 
- their aim to build up too many international conventions, but 
rather to create among the world States a mental and moral 
force that woutd serve to support the enforcement of those 
laws between the nations which already existed. He trusted 
Great Britain, who had set a good example to the world in that 
respect, would be strengthened in its attitude in the future. 


MR. AUGUSTINE BIRRELL, K. C., who proposed the toast of 
‘The Hardwicke Society’ in an amusing speech, said he was 
very sentimental about the Jaw—men who had failed in the 
law always were. There was nothing more characteristic of 
the generosity of the Bar than its kindness to men who failed. 
He was one of the oldest living practitioners, except for Sir 
Harry Poland and one or two other lawyers, conspicuous ex- 
amples of longevity. He bought his first copy of stephen’s 
edition of Blackstone- a shocking book—in December, 1866, 
and began its perusal that same evening. He was articled to a 
solicitor in 1867, but later went to the Bar, and from ‘1873 to 
1906 practised as an Equity draughtsman and conveyancer. 
There had been many reforms since his early days in the law, 
and it was said that having now abolisheda large part of the law 
they were going to establish a School of Law. If the law 
ceased to be a learned profession they would get into difficul- 
ties. They must have something in its place, and he could not 
help thinking there would be enough left in principle and justice 
and in weight and force which’ would carry on the traditions 
of Mansfield to Macnaghten for the next hundred. years. But 
they would require to have a School of Law to make the pro- 
fession, a learned profession, otherwise it would sink in public 
estimation. P j a 

THE PRESIDENT, in responding to the toast, referred to 
Lord Finlay's effort to establish a School of Law. London, 

J= 
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he said, was the centre of the various legal systems of the 
Empire, and in the future there must be in London an Imperial 
School of Law. ° 

MR. J. ALUN PUGH proposed the toast of ‘The Bench and 
the Bar.’ . 

LORD JUSTICE BANKES, who responded on behalf of the 
Bench, said he had listened to Mr. Birrell’s reminiscences, and 
it occurred to him that his own might be of interest with re- 
gard to dhe changes which had taken place in the relations bet- 
ween the Bench and the Bar, He thought that the judges when 
he was called to the Bar in 1875 were much more exacting and 
much less tolerant than the judges of to-day. Very pungent 
observations used to fall from the Bench if an unfortunate bar- 
rister either appeared ta the judge to be talking irrelevantly or 
making remarks which were unduly prolix. In those days 
advocacy was something quite different from to-day; there was 
much more finesse about it.. He remembered at a consultation 
—he was young and very modest—his leader suggested asking 
some questions which seemed to him Worse than irrelevant, and 
he ventured to suggest to him that the questions would surely 
be disallowed, He replied, ‘No, Sir, what does it matter ? It 
is the question that is important. Who cares about the ans- 
wer ? His experience honestly led him to believe that at the 
present time the object of the Bar was to assist the Bench to 
atrive at the truth of the matter. The relations of the Bench 
and the Bar were important in a matter in which he had been 
of late, perhaps, too prominent—the question of trial by jury. 
The function of the judge was to sit still during the whole of 
the trial, excepf to object to the irrelevancy of some question, 
and the interference of the judge when he (Lord Justice Bankes 
began his career at the Bar wasrather resented, it being held 
that his function only began when he had to address the jury. 
That semed to be entirely altered, and the introduction of 
trial by the judge alone had entirely altered the relations of 
Bench and Bar. A foreigner who went into our Courts was 
often astonished to find a case proceeding in which judge and 
advocate were engiged in a perfectiy friendly, if sometimes 
arduous discussion, each striving to persuade the other he was 
wrong. So mfich had this grown that he found that if a judge 
wanted to really embarrass a®counsel now-a-days he should be 
guite quiet. The putting of questions to counsel was very 
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often overdone, but the system had grown up as a result of 
the introduction of trial by a judge without a jury. 





CONTEMPORARY LEGAL LITERATURE. > 


PENAL SETTLEMENT, In the Journal of Criminal Law and 
Criminology for May 1922, there appears a translation of a German 
article on Penal Settlement gnd Colonization, which is particu- 
larly interesting to us as it contains some facts and figures 
about the Andamans, As the writer states. “ For decénniums 
the traveling public has been prohibited from setting foot on 
these mysterious islands, Only the unfortunate Indian tourists 
who travel in handcuffs and fetters are allowed to“ land there.” 

Two suggestions as to the reform of the existing system 
of punishment of criminals have been made, says the writer, 
one to save the public from chronic criminals by their lifelong 
imprisonment, and the other to execute sentences in out-of- 
doors, open-air prisons, employing the prisoners in cultivation 
of wastelands and colonizgng them on the soil they have made 
arable. 

. Compulsory labor in open air has been introduced by 
statute in Tschecho-Slovakia and Switzerland, and in Germany 
the radical social element is carrying on violent agitation for . 
open-air prisons. 

In England, on the other hand, Col-Wedgewood in an 
article in the Dailay Herald energetically condemns the system 
of colonization of the Indian criminals on the Andamans, His 
information is all from a pardoned and discharged Andaman 
prisoner whom he met in December, 1920, ° 


The writer has been able to form opinions first-hand on 
the subject, as he is familiar with the conditions in the largest 
open-air prisons in the world— the Andamans in India 
(English) and New Caledonia in the South Seas(French)—from 
personal observation. ; 

New Caledonia, near Australia, isa scenic paraise with an 
ideal climate. But the penal colony proved a dismal failure, 
The French at last got tired of the costly experiments and im- 
prisoned nearly all the convicts on the islands in barracks, 

Twenty years after the foungling of the colohy the Fregch 
minister of Colonial affairs complfined to the Governor of New 
Caledonia that the length of the roadway really fit for use wag 
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Tidiculous when compared with the expense incurred, Then 
Governor Pallu devised a grand scheme. He set gangs of 
convicts to work at rond- building all over the colony, pro- 
mising them pardon, lands and even a change of name if they 
would work. It was a general delirium. But in three months it 
was found that revolvers and guards were not enough to keep 
order, but several good, well-locked prisons were necessary. 
The convicts who had secured a þardon were terorizing the 
country, and the life and property of the free settlers were not 
safe. Those who had not got a pardon kept upa pretense of 
work, shifting the tool from one handto the other whenever 
the overseer was watching them, disdainfully shrugging their 
shoulders if he ventured a remark, The work of ten convicts, 
adds the writer, does not nearly equal that of one free man. 

Through their strict government the English have 
achieved better success in colonization than did the French, but 
they paid for this success with a frightful mortality among 
their convicts. Wedgewood states, and the writer can fully 
confirm ‘his statements, that the morfality on the Andamans is 
twice as great as that of the prisons on the mainland of India. 
Most of the convicts sentenced to transportation have, asa 
consequence of their criminal antecedents, been unused to 
physical exertion, and succumb immediately when put to work. 
It is a contradiction to try to make farmers and pioneers of 
culture out of the shipwrecks of society, out of the products of 
a large city—out of vagabonds. The sick-rate of Indian convicts 
inside of prison walls was 7 per cent; at colonization work, 
14°5 per cent; though the climatic conditions and the treatment 
were the same? So the high mortality on the Andamans is due 
solety to the manner of occupation of the convicts, 

The failure of penal colonization is also shown by the 
following: a convict in an Indian prison costs 60 rupees per 
annum, on the Andamans 100 rupees, and in the French 
colony, even 600 franes (apart, of course, from his earnings), 
Of the 60,000 convicts sent to the Andamans up to the year of 
the writer’s visit there, only 600 free colonists remain. All the 
rest have either proved themselves unworthy of colonization, 
or have died or fled the country, or left with a pardon. Of 
these 600, onby 279 earned their own living and 149 did so as 
farmers. The writer observed the same teifling result of one 
per cent in New Caledonia. The convict whose hour of liberty 
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swine, exchanges the spade with the walking-stick, and goes 
forth as a vagabond into the world to took for work with the 
firm determination not to find it. 

These, the practical experiences of England and France, 
concludes the writer, do not encourage the founding of new 
penal colonies and lead one to think that it would be wise, 
where such “dry guillotinés” already esist, to proceed to tear 
them down. e 





LAW OF THE Press. The article in American Law Review 
for July August 1922, on Some Points on the Law of the Press 
s remarkable for the way in which it reveals the scope of that 
subject. _ 

As the author points out, the law of the press is too often 
confounded with the law of libel, but the law of libel is 
only one of its numerous phases. There isa Jurisprudence of 
journalism in the same manner as there is a medical jurispru- 
dence. 7 

The Federal constitution (First Amendment) provides that 
“ Congress shall make no law...abridging freedom of speech or 
of the press.” This guarantee is repeated in most of the State 
constitutions, and is directed, not against after-publication 
penalties as is often mistakenly supposed, - but against prepubli- 
cation censorship. Freedom of the press is not freedom ffom 
all restraint whatever. The Congress and the President have in 
times of war powers paramount to the fundamental guarantees 
of liberty, including that of the freedom of the press, Injunc- 
tion before publication ‘of libels and the like is allowed in 
England but not in the United States. But even here courts 
have granted injunction acting in their equitable jurisdiction. 
Restraints after publication can be classified as those under the 
laws against (1) sedition, (2) blasphemy, (3) obscenity, (4) defa- 
mation and (5) under protection-of-public-welfare powers of 
the federal and state Governments, and of the power of the 
courts to punish contempts of court. Indirect restraints must 
be added, as are imposed by Post Office and similar depart- 
mental regulations. The congress, by way of regulation of 
commerce, can penalize transportation of obscene and similerly 
objectionable matters? Contemp? powers of courts are either 
through Statute or by the common law. The postage rates 
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charged for the mailing of newspapers and regular publications 
are only one-twentieth to one-fifth of the first-class rate, varying 
according to Zones and the proportions of reading and adver- 
tising matter. The Congress can therefore control the publi- 
cation of. second-class matter by changing the rates of postage. 
By a Congress Act of 1912 ït was enacted that anying in the 
form of editorial or reading matter published in any journal for 
which money or valuable consideration is paid, accepted or 
promised, must be plainly marked “ advertisement ; a provi- 
sion held constitutional by the Supreme Court. This Act also 
requires the filing with the Post Office department every Six 
months of sworn statements of the personnel, ownership, cir- 
culation, etc., of the journals, that they may be entitled to go 
through the mails as second-class matter. An owner need not 
be the publisher ; the latter may be for e. g., a lessee. But the 
word is not a mere title. Paid reading-matter often appears as 
free publicity, unmarked as advertisement. It will be found 
there is generally a proportion between paid reading matter 
appearing in the news columns and tHe display advertisements 
of the same customers. Publication of Political paid matter in 
. the news columns has now been prohibited by statute. Statutes 
have been upheld in the various states against the publication 
of blasphemous, obscene, seditious on scandalous matter. 

Libel is a defamation of a person, or of any association, or 
of any corporation not exclusively of a governmental or muni- 
cipal character. The liberty of the press is assured, but all 
persons shall be “responsible for the abuse of such right,” 
Contrary to the old English rule that the greater the truth the 
greater the libel, the rule in America is that if truth is pleaded 
and shown it is a complete defense, The law of libel is com- 
pletely covered in law digests. A recent case (Chicago Tribune) 
lays down that an action for libel of a city does not lie. The 
traditio among reporters that liability can be avoided by 
phrases such as “it isalleged,’’ “so Blank says,” or “ the report 
is ” js baseless ; liability depends upon the truth or falsity of 
the statement published, and good faith etc, may go in miti- 
gation of damages. Under the modern method of collecting 
and publishing news, and with the time limit between receipt 
of news items àud their publication on the streets, a matter of 
only afew minutes, the Mazard of ifnocently publishing 
libellous matter is greatly increased, So many states have passed 
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“retraction statutes” Whereby one complaining of a libellous 
publication must serve on the publisher a notice of retraction. 
Then if the publisher within the time lfmit publishes a retrac- 
tion, and shows -that publication was made in good faith or 
without malice, the complainant can recover only actual 
damages. Either the libellous matter may be republished with 
the remark “ we retract this” or a whole-hearted explanation 
may be made. The forme? is the legal mode but the latter 
may be more satisfactory. The best way will be to leave the 
choice to the complainant. 


There is nothing more detrimental to theadministration of 
justice than the growing prevalence of the trial by newspapers 
of civil and criminal cases outside of court and before a jury of 
public opinion. In many cases the juries start their delibera- 
tions in a mental attitude, unappreciated even by themselves, 
which disqualifies them from a fair consideration of the 
evidence presented before them in court. Thus the burden of 
proof is often shifted anda fair trial becomes impossible. The 
courts have power to punish such abuses of the freedom of 
press as contempts of court, and such power exists by statute as 
well as by common law. What is needed is legislation to ex- 
tend such power and to emphasize the duty of the courts and 
of public prosecutors to protect the administration of Justice in . 
this regard. It is a duty that judges owe tothe public and not 
to their own dignity or position. Pre-publication censorship 
and injunctive orders are unfeasible as they would be an 
abridgment of the freedom of the press, 


Specially prepared matter may be copyrighted ; but not 
so items of news. However it.has been held that there isa 
certain property in the items even after the publication thereof. 
The admission to membership of the Associated Press is 
governed by a board, and some members have priority rights 
by which they can object to new members being admitted 
' within a certain radius of their circulation center. It has been 
held that the board cannot be compelled by the courts to admit 
new members. The United States supreme court upheld an 
injunction prohibiting a News Service from copying bulletins 
issued by the Associoted Press “until the commercial value of the 
news to the complainaht and all of fts members has passed away.” 
The decision was rested on the ground of unfair competition, 
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All subscriptions need not be treated as income; the expen- 
diture incurred in building up circulation should be computed as 
capital investment, Wh&n publications are sent voluntarily, the 
questions whether by receiving them without protest one is to 
be held liable to pay for them must be determined by the ordi- 
nary rules of contracts. The “ paid ” circulation is important as 
the advertising value depends upon it and as many contracts 
for advertisement fix a price on that basis ; and also as the 
privilege of second class postage is allowed only to issues sent to 
bona fide “paid” subscribers. ‘‘ Paid’ subscribers are those who 
have actually paid at the end of the year. It is both un-ethical 
and unlawtulas being opposed to public policy, for a publisher 
to accept consideration for suppressing comment on individuals 
or companies. As to the privilege of the reporter, his ethical 
duties would require his silencé in respect of the sources of his 
information, whereas the law would probably compel him to 
disclose in certain cases. It isa prevalent abuse to print ill- 
considered reviews ‘of plays and!movig-pictures, the extent and 
nature of the criticism being sometimes coincident with . the 
amount of display advertising space’ paid for by the theater- 
owner. Such criticism must be marked advertisement. Thus 
the vilest of the vile scenes may be presented in theatres, but 
‘the papers may convey the idea that the theatres in question 
are fit to be chosen by a respectable family for a visit. And 
constant printing of glowing accounts of plays of all sorts .has 
the effect of making the influence of the critic bankrupt, and he 
will not be believed when he honestly praises a really good play. 
The ethical questions with regard to the subject of advertising 
are more or less connected with legal matters, but the general 
rule may be laid dowr that here as elsewhere the best interests 
of the public must be the guiding factor. \ 


The writer then concludes his article with an eloquent 
appeal for the formation of an American Institute of Journalism 
urging that the great influence wielded by the press is sufficient - 
reason for organizing the profession into a unity with a law and 
ethical code of its own, so that unprincipled and unfit journa- 
lists may be excluded from it. 


The Madras Law Journal. 
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SOME SALIENT FEATURES OF THE CRIMINAL 
PROCEDURE CODE AMENDMENT BILL, 


ee —— —— 


(CONTRIBUTED BY Dr. S. SWAMINADHAN,) 
[Continued from p. 63.] 

7. As regards composition of offences there is Consider- 
able improvement of S. 345 in the Bill, The range of offences 
which are compoundable, with the permission of Courts, is 
sought to be extended and these offences, specified in sub-S. (2), 
are scheduled on the lines of sub-S. (1), which is a decided 
improvement. It is proposed to make offences like insulting the 
modesty of a woman, bigamy, mischief in connexion with water- 
works, cheating in its various forms, offences against trade and 
property marks, etc,, compoundable with the permission of the 
Court. This is a real advance on the existing law under which 
parties who compound non-compoundable cases, originated dn 
private complaint and not of much public importance, resort to 
the rather transparent subterfuge of stating, when the case is 
called on, that they were labouring under a mistake of fact or 
that the complainant’s witnesses have been won over, when 
what has really transpired is that the accused person has made 
it worth the while of the complainant not to offer any evidence 
against him, Again, instances have been known where, e. g., a 
child-wife is subjected to gross ill-treatment either by her 
mother-in-law or, as is sometimes the case, by the husband 
himself and when the father or other relation of the girl has 
lodged a complaint, the husband has chosen to exercise the 
privilege of compounding when the offence charged is one 
falling within the schedule appended to S. 345 (1). The pro- 
posed amendment will render this no longer possible in tle 
case of a wife under 18°as the permission of the Court is sought 
to be made an essential preliminary to compounding. Further 
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where the parties concerned in a criminal case are all members 
of one family or close relations or neighbours, it may be that, 
having under the swayeof passion or the influence of bad advisers 
failed to come to an amicable settlement in the earlier stages of 
a case, they find that by the time passion has cooled down and 
good sense has begun to assert itself, it is too late to compound. 
Provision is ‘therefore expressly made that a High Court, acting 
in the exercise of its powers of reSision, may allow offences to 
be cempounded. This will over-rule the decision of the 
Madras High Court tn Sankar Rangayya v. Sankar Ramayya 1 
and similar rulings of other High Courts like Akshoy Singh v. 
Rameswar ,Bagdi?, Emperor v. Ramchandra 3, Further, 
when more persons than one are accused of an offence, the 
person entitled to compound may choose to do so with some of’ 
the accused while allowing the law to take its ordinary course 
as regards the other offenders. In this connexion the High 
Courts have taken conflicting views as to the exact scope of 
S. 345 (6) and the Bill accepts the view enunciated in Muthia : 
Naick v. The King Emperor 4, Efiperor v. Alibhai Abdul 5, 
Chandan v. Emperor ® and Ram Kishen v. The Crown 7 and 
rejects the view taken in Chandra Kumar Das v. Emperor 8 
and Sham Behari Singh v. Sagar Singh 9. | 

8, In the matter of transfer of criminal cases, the Bill 
does not seriously interfere with the power conferred upon 
lecal authorities—the Sub-Divisional Magistrate and the 
District Magistrate—by the existing provisions of S. 528, This 
is perhaps wise as no real advance can ke made until executive 
officers are relieved of Judicial functions. When the collection 
ofrevenue ffom the tax-payer becomes a sufficiently serious 
business to demand the whole attention of an officer, the 
judicial administration will improve of itself in the hands of 
functionaries specially trained for: the administration of law 
and tHe number of applications for transfer under 8. 528 will 
necessarily shrink to the same level as the number of similar 
applications under S, 24 C. P. C. for the transfer of suits from 
the file of District Munsifs, When this reform in the adminis- 
tration of criminal law, which has now been overdue for some 
1, (1915) 29 M. L.J 524 =| 2, (1916) 43 C. 1143. 

3. (1914) 3 A. 127. 4. 11917) 41 M. 323, 
€ 5, (1920) 45 B. 346. i 6. el1921) 19 A. L. J. 474. 
8. 


7. (1919) I Lah 169. (1902) TC W. N, 176, 
9, (1919) 1 P, L. T. 32. 
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time, is carried out, the power under S, 528 will be in the Sessions 
Judge and the number of seemingly vexatious applications that 
are now made to the High Court under "S. 526 will automati- 
cally diminish with the inauguration of the administration of 
criminal law by judicial officers, no longer engrossed in the 
aiduous task of collecting public revenue. 


9. There is a general impression that persons resorting to 
criminal courts are apt to abuse the provisions of S. 526 (8) 
and an attempt has been made to prevent such apprehended 
abuse. It is often thought that the man charged with petty 
crime is naturally inoculated with an extra dose ‘of original 
sin and ‘is apt to resort to all manner of vexatious tactics 
calculated to put off the evil day, Practitioners in our criminal 
courts donot need to bereminded that their clients are as often 
sinned against as sinning. The root cause of the evil lies in 
the utter lack of judicial habits in a good proportion of the 
magistracy. One does not meet with many instances of S, 626 (8) 
being resorted to regarding the criminal proceedings in 
Courts of Session, the presiding officers of which are neces- 
sarily men who have acquired a Judicial temper and training of 
some sort ; while the ordinary Magistrate of the third class or. 
of the second class, who has been an Inspector of Revenue or a. 
clerk or Head Accountant in some Taluq Office, finds it difficult 
to acquire allon a sudden the habits and the temperament 
calculated to beget confidence on the part of litigants resorting 
to his court ; and by his deficiency in legal training as well as’ 
by the lack of those: necessary judicial virtues and,deportment 
essential to the orderly conduct of proceedings in open court, 
parties are often driven to make applications under Ss. 528 and 
526, although a good proportion of these petitions, when 
subjected to the test of severe logical scrutiny, may be found 
lacking in solid foundations such as are usually held sufficient 
to justify a transfer. But it by no means follows that the 
applicants were merely intent on wasting their resources in 
pursuing a phantom. Many an accused is honestly convinced 
that he is not likely to get a fair and impartial trial before a 
particular Magistrate; but the- facts he is able to collate in 
support of his grievance which when subjected. to the scruting ; 
of an appellate Court, is “found in Many instances ultimately 
reasonable—are sometimes held insuffictent to satisfy the High 
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Court or the local superior officer. An applicant of this 
class is not likely to be deterred by the mere fear of being 
mulcted in costs. The root of the evil can be eradicated 
only by vesting judicial ‘functions in judicial officers 
and not in tax-collectors who have functions of a 
multifarious character to discharge, each in its turn impairing 
their judicial efficiency, and so long as this radical change in 
the present constitution of the subordinate magistracy is 
deterfed, one is inclined to doubt whether the several changes 
proposed in S. 526 do constitute any real advancement in the 
law as it stands in the existing Code, or whether the amend- 
ments propesed are really safeguards against the abuse of the 
provisions of the section, It does not follow, however, that 
one need not be thankful even for small mercies, The sugges- 
ted amendment of S. 525 (3), that to take advantage of this 
provision an application need not be made at the very com- 
mencement of the hearing but may be made at any stage of the 
proceedings, is one which willbe ; appreciated by the practitioner 
as well as by the general public. 


10. Next, in dealing with the noteworthy duns introduc- 
ed into the procedure to be adopted by Magistrates on taking 
cognizance of an offence, one may observe that the proposal to 
deprive Magistrates of the 3rd class of the power to direct an 
inquiry under S. 202 is a salutary one. Ordinarily these are 
Magistrates without any expẹrience and whenever they are 
able to assign reasons for postponing the issue of process for 
compelling the attendance of the accused, the Bill ‘proposes 
to require them to conduct personally the preliminary inquiry 
for assertaining the truth or falsehood of the complaint. A 
presidency Magistrate under similar circumstances will 
have to examine the complainant himself and to record his 
sworp statement before he can direct an inquiry under S. 202. 
It is also proposed to deprive Magistrates of the 3rd class of 
the power to hold under Ch, XVIII a preliminary inquiry into 
offences exclusively triable by the Court of Session. 

1t. It is also proposed to place on a better and more 
logical footing, the right of the prosecutor to offer evidence of 
previous gonviction of a person under trial. To take a 
Concrete instance ;—A person is charged with theft of some 
article of trifling value ; the court is competent, subject to its 
own sentencing power, to award imprisonment up to 3 years 
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without recourse to S. 75, I. P. C. But in any particular case 
whether it would award a sentence of say a week’s imprison- 
ment or a year’s imprisonment might depend upon the fact, 
other circumstances being the same, whether the accused is a 
first offender or an old offender. To meet the criticism of Das J. 
in Sheikh Chamman v, King Emperor! S. 221 (7) is sought to be 
amended by substituting the words “ for the purpose of affecting 
the punishment which the court may think fit to award” in place 
of the present language “ for the purpose of affetting the 
punishment which the court is competent taaward,” Thus the 
practice that now prevails is sought to be legalised by the pro- 
posed amendment. ; | 

12. It is also to be noted that it is proposed to clarify 
the present unsatisfactory law relating to the joint trial of 
several persons. S. 239 has been redrafted and practitioners 
have to readjust their views, as it is likely to be the law in the 
near future, that where two or more persons are accused of 
offences of the Same kind committed by them jointiy during 
the space of one year, as also where one person is accused of 
any offence which includes theft, extortion or criminal mis- 
appropriation and another of receiving, retaining or disposing 
of this stolen property, a joint trial is innocuous, Further, 
greater latitude is allowed as to joint trial of persons concerned 
in offences against the coinage, thus brushing aside a good deal 
of the pure technicality that now prevails, rendering as trial 
invalid, even where no serious prejudice to the accused person 
under trial could be made out. : 


13. Turning next to Chap, XX which provides for the 
trial of summons cases, the suggested alteration in S, 243 is a 
wise retrogression to the language of the 1872 Code and is 
intended to give the Magistrate a discretion which he does not 
now possess to refuse to accept a plea of guilty and convict 
thereon, when he believes the plea to be untrue. In the trial of 
warrant cases under @h. XXI an amendment is proposed to S. 
256, giving the Magistrate discretion to allow the accused to 
postpone his decision as to the cross-examination of the pro- 
secution witnesses till the next hearing of the case after the 
one in the course of which the charge has been framed. This 
is really an advance, as under, the present practice the agcused 
has to be advised by his CounSel (who is often not present at 


ae 1. (1919) Pat. 463. 
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the stage where the Magistrate actually reads out the charge,) 
that he should demand the recall of all the witnesses for the 
prosecution (whose presehce in the majority of cases can be 
secured only by fresh summons) and when the witnesses do 
appear, the defence pleader on a careful consideration of the 
evidence already on record confines his cross-examination to a 
few only of the witnesses, If the discretion proposed to be 
vested in the Magistrate is wisely exercised, it will save un- 
necessary’ worry and expense to the witnesses for the prosecu- 
tion, more especially when regard is had to the fact that the 
subsistence allowance now allowed by a criminal court is 
grossly inadequate and almost every witness summoned from a 
distance has either to spend out of his pocket or becomes a 
charge on the resources of the parties to the case; and when 
the police, are prosecuting and are unable to intimidate or 
feed their witnesses, prosecution witnesses are often driven by 
Sheer necessity to accept the hospitality’ of the accused. 
Another important proposal in Ch. XXI is the extension of 
the scope of S. 259 to all non-compoundable non-cognizable 
offences, cognizance of which has been taken under S. 190 
(1) (a). 

14, The changes contemplated in S. 250 enabling Magis- 
trates to award compensation to persons complained against in 
frivolous or vexatious accusations, are of a minor character, In 
the first place the scope of the section is sought to be extended 
to persons other than complainants before a Magistrate or those 
that give information to the police, directly under S. 154 or 
indirectly through the agency of the village officers under 
S. 45. Even when a Magistrate takes cognizance under S. 190: 
(1) (c), the person upon whose information he does so, may: 
hereafter be made liable under S. 250, although such informa- 
tion may be held not to amount to a complaint by reason of 
the fact that the informant had not in view the Magistrate's 
taking action under the Code. A complainai or informant might 
designedly be absent from Court when the Magistrate pro- 
nounces his order of discharge or acquittal, and an amendment 
is proposed empowering the Magistrate to summon him, if found 
necessary, tc appear and show cause. While the maximum: 
comp#isation that could be awarded by a. Magistrate of the 
third class is limited to. the same amount ‘as his-fining power 
under S, 32, other grades of the Magistracy, according to 
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the Bill, are to be empowered to award compensation up to 
Rs, 100. Another amendment seeks ta make it clear that S. 250 
is not to be resorted to in every false case unless the case is 
also either frivolous or vexatious. In more serious cases it 
would be open to the court to institute a complaint of its own. 
Having regard to the fact that there will be no appeal ina 
large proportion of the cases where compensation is awarded, 
the provision that the accused shall not be paid the amount 
before: the expiration of one month from the date of the 
order is likely to be appreciated, having especial regard to the 
new sub, sec. 2. (A), only by those complainants who are fortu- 
nate enough to obtain a certified copy of the Magistrate’s order 
and a further order from the High Court directing a stay of pro- 
ceedings pending an application to revise the Magistrate’s order, 
and get the stay order of the High Court communicated to the 
Magistrate before ihe period of one month from the date of the 
order expires. “However diligent a complainant may be, the 
period of one month will be found all too short by the great 
majority of people fof whose benefit the amendment is 
sought to be introduced. To be of real help the period should 
be at least sixty days from the date of the order. Further, the 
provision of Sub, S.2(A):that by the very order directing 
the payment of compensation the Magistrate may also 
adjudge the complainant or informant to suffer imprisonment 
in default of payment, overruling as the Bill seeks tq do, 
In the matter of Byravalu Naidu}, Parsi Hajra v. Bandhi 
Dhanuk 2 and Manghli v. Manikchand 3 is really a retrograde 
step and liable tobe abused by the Subordinate Magistracy who 
may not afford the complainant sufficient tinfe to collect the 
amount. 

15. As regards Ch. XXIII dealing with trials for serious 
crime before High Courts and Courts of Session, the most 
prominent change proposed is in S. 292, doing away" with the 
Objectionable practice of a prosecutor having aright of reply 
when the accused in cross-examining a witness for the prosecu- 
tion puts in documentary evidence in the shape of previous 
statements of the witness contradicting his present evidence or 
otherwise proves through the witness some document produced 
before the committing Magistrate, for the prosecution 


1, (1902) I, L, R. 26°M. 127. 72. (1900) 1. L. R. 28 C. 251, 
3. (1896) I. L. R. 19 A. 73. 
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which the prosecutor has withheld at the trial from forming 
part of his case. This is really an advance on the existing 
state of the law. Again «na Jury case, if the Sessions Judge 
decides to make a reference to the High Court under S. 307, 
he is enabled, where there is an additional charge against an 
accused on the ground that he was an old offender, to complete 
the record by trying the further Charge under S, 310. This 
is also an advance as it saves further time in the event of 
the Higl Court deciding to convict the accused when the refer- 
ence is heard. On the whole however the changes proposed 
in this important chapter are few and of no great importance, 


° [To be continued] 


SUMMARY OF ENGLISH CASES. 
E. H. Bruce v. J. L. S. Halton: (1922) 2 K. B. 206. 

Income Tax— Salary— Computation of— Contribution to 
superannuation fund—If a deduction.. 

In computing the profit or gain fos purposes of income-tax 
the fact that the tax-payer does not actually receive the same is 
immaterial ; nor does it matter what-he does with the sum. 

Where in accordance with a superannuation scheme, a 
certain percentage of the salary of a member of the staff of a 
college was deducted as contribution to the fund, the amount 
cannot be deducted for purposes of income-tax. 





John Edwards and Coy. v.:Motor Union Insurance Company, 
Ltd : (1922) 2 K. B. 249. 


Marine inssrance—P, p.i clause in policy—Effect of— 
Marine Insurance Act, S, 4—Doctrine of subrogation, 

Under S.4 of the Marine Insurance Act, every marine 
insurance policy containing a p. p.i. clause is void as it isa 
contract by way of gaming or wagering. A right of subrogation 
does not arise from such a policy. History of the doctrine of 
subrogation considered, 


In re Ussher: Foster v. Ussher: (1922) 2 Gh, 321. 
Will—Construction—Vested or contingent interest, 
Where a wall provided that the whole estate should be 
conveyed and transferred to Aas soon as Me attained the age of 
25 years, and in the interval the trustees appointed under the 
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will were to apply the whole or part of the income as they 
thought fit for the maintenance and benefit of X, Held, X, took 
a vested interest and on his attaining majority was entitled to a 
conveyance and transfer Case law reviewed, 


W. H. Dorman and Co., Ltd. v Henry Meadous, Ltd : (1022) 2 
Ch. 332. 


Trade name—Injunction—Suit for—Test. 

= When an injunction absolute is claimed restraining 
defendants from using a trade name which plaintiffs had been 
using for a long time previously, one of the tests to apply is to 
see if confusion is likely to be created in the „mind of the 
public by the use of the name by the defendants. Nature of 
the injunction to be granted in such cases considered with 
reference to case law. 


In ro Jupp: Harris v. Grievson : (1922) 2 Ch. 359. 

Legacy—Ademption—Principles relating lo, : 

If a testator confers°a ,benefit on strangers and not on a 
person to whom be stood i» loco parentis, there is no presump- 
tion that a gift made inter vivos was wholly or in part, an 
ademption or satisfaction of the legacy. 

A legacy given by a testator because of a moral obligation 
under which he conceived himself to be, is not adeemed by a 
subsequent gift inter vivos unless it is expressly so made, 

In re H. J. Webb and Coy. Ltd. : (1922) 2 Ch. 369, 

Company—Winding up—Crown debis—Priority of. 

In the case of a company which is being wound up, the 
right of priority which ordinarily attaches to Crown debts has 
now been taken away in England by the Companies (consolida- 
tion) Act of 1908, The exact scope of Crown Prerogatives 
considered, : 


e vrt a s pm 


British Railway Traffio and Electric Company. Ltd. v. The 
C- R.C-Coy. Ltd, and the London Country Council: (1922) 2 K. 


B. 260. 
Slander of title—Essentials of—M alice—Damage—Injunc- 
tion, grani of. : 
Before a plaintiff ¿Can recover, damages ina common fw 
action for a slander to the title of his property, he has to prove 
jJ—14 
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(1) that the published words are false, (2) special damage and 
(3) that the defendant acted maliciously—What constitutes 
malice considered. ü 

Quaere, whether injunction may be granted in cases of 
threatened slander of title where damage would either neces- 
sarily or probably result, without proof of actual suffering of 


special damage. 
e 





The King v. Starkie : (1922) 2 K. B. 275. 

Criminal Trial—Joinder of charges—Abortion—Use of ins- 
iruments and drugs—Evidence—Admissibility. 

Where æ person was charged at one and the same trial with 
having used instruments to procure miscarriage in some instances 
and having used drugs to procure miscarriage in other instances, 
held, there was no misjoinder of charges. | 

Evidence that the person administered drugs to one person 
to procure abortion is admissible in support ofa charge for 
having used an instrument to procure an abortion upon another 
and vice versa, the point being not to prove thereby that he 
used the instrument or administered the drug, but to rebut the’ 
defence of the accused that he did so innocently. 

Ross dale v. Fryer : (1922) 2 K. B 308. 

Landlord and tenanit—Rent—Assessment for purposes of 
in€ome tax—Deduction—Income Tax Act (1918) Sch. A, No, VIII, 
r. 4. 

Where for purposes of income tax, a property is rated at 
a certain figurg and the tanant pays the income tax on that basis, 
he is entitled to deduct amount of tax actually paid from the 
rent payable. He cannot claim a deduction based on the . 
stipulated rent being higher than the assessment for purposes of 
income tax. : 





A.and B. Taxis, Ltd. v. The Secretary of State for Air : (19232) 
2K. B. 328. 

Reinstatement — Basis of-- Direct loss or damage—What 
amounts to. 

The plaintiffs, a firm of motor proprietors, were temporarily 
dispossessed Of their premises by the Government during the 
war, Asa result, they had*to buy fresh? premises and convert 
them to suit their business, When the original premises were 
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quitted by the Government, the newly purchased premises were 
sold at a loss. Held, the loss incurred by the sale was also pay- 
able as compensation. j : 

Per Bankes L. J. Direct loss or damage relates to the 
direct consequeuce of the act giving rise to the claim. 


Per Atkin L.J. The word ‘direct’ connotes relations 
which are of the essence of fhe rule for determining the measure 
of damages arising from any breach of duty in contract or in 
tort and giving rise to a claim for damages. ° 


——— es 


Folkes v. King : (1922) 2 K. B. 348. 


Principal and ageni—Agent obtaining goods by trick— 
Ownership-——Bona fide purchaser—Title. . 


Where an agent gets possession of his principal's goods by 
fraud, intending from the outset to use it for his own purposes, 
the ownership still remains in the principal and even a, bona 
fide purchaser from the agent acquires no title. 





Mann v. Mann : (1922) P. 238. 


Restitution of conjugal rights—Suit for--Separation by mutual 
conseni—Sincerity of claimant, 

Where a wife sues for restitution of conjugal rights and it 
is found that the separation was the result of an agreement 
between the parties, the court has first to assertain whether 
there is a sincere desire on the part of the claimant to resume 


cohabitation. 
6 


In re Adams: Benton v. Powell (1922) P. 240, 


Evidence—Admissibility—Declaration by person in posses- 
sion of property against proprietary interest, 





A person in possession of his wife’s property after her 
death madea declaration that he took a life interest under her 
will, but destroyed the will. In probate proceedings subsequent 
to his death, the question arose whether his declaration was 
admissible in evidence. Held the legal presumption arising 
from possession being that he was owner in fee a declaration 
that he had only a life estate was one against proprietar% in- 
terest and as such admissible. = * 
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In re Witham—Chadburn v. Winfield : (192%) 2 Ch, 413. 

Limitation—M origage-—Reversionary interest in realty and 
personalty—Real Propenty Limitation Act S. 8. 

A person who had a reversionary interest in an estate 
which consisted partly of realty and personalty mortgaged it 15 
years before the reversion fell in. No interest was ever paid or 
acknowledgment made during that period. On the death of the 
previous owner when the reversion tell in, most of the realty was 
collected. Held the mortgage was barred under S. 8 of the 
Real Property Limitation Act. 

‘Belton v. Bass, Rateliffe and Gretton Ltd, : (1922) 2 Ch. 449. 

Mortgagor and Morigagee—Mortgagee if a trustee of the 
power of sale—Motive for sale if material. 

A mortgagee is not a trustee of the power of sale for the 
mortgagor and if he is entitled to exercise the power, the court 
cannot look into his motives for so doing or restrain him from 
exercising it except on the terms of Payment of the mortgage 
debt, 





JOTTINGS AND CUTTINGS, 

Betting Debts, Trustees, and Public Policy—In a previous 
issue (April 15) we took leave-to question the soundness of the 
decision of Mr, Justice Astbury in Trustee of A. F. Scranton v. 
Pearse when the learned judge prohibited a trustee in 
bankruptcy from suing a.bookmaker to recover money lost 
in bets and paid by cheque to the defendant by the bankrupt. 
The learned judge founded himself on Ex parte James 
(9 Ch, 609), In re Thellusson (1919, 2 K. B. 735) and 
cases of that class, where the Court had ordered its officers 
to act in what Buckley. L.J., called ‘a highminded way’ 
(In re Tyler, 1907, I K, B. 865). We pointed out that these 
cases were founded on judge-made views of public policy ; 
and that it was a very dangerous doctrine to assert that 
when a statute of the realm conferred a clear right of action, a 
judge could say that public policy, or high-mindedness, de- 
manded that the right should not be exercised. The decision, 
which involved also four other cases, was promptly appealed 
against, and the Court of Appeal (Lord Sterndale M. R., and 
Warrington and Younger, L?JJ.) have no (May 9) unanimously 
reversed the judgment. ‘The duty of the Court,’ said the 
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Master of the Rolls, ‘ when it had ascertained the meaning of 
an Act of Parliament, was to see that it was carried into effect, 
and he added, ‘It is an extraordinarilyedangerous doctrine to 
attempt to test legislation by what is, or should be, regarded as 
public policy.’ And the whole of the members. of the Court of 
Appeal pointed out the very great difference between such cases 
as In ve Thellusson (1919, 2 K,B. 735), where the trustee found 
himself in possession of méney paid to the bankrupt under a 
mistake, and the case of a trustee whose business it wa to en- 
force the debtor’s rights and get in the assets, and who found 
himself with a statutory cause of action which he could use to 
the great advantage of the creditOrs—that is to, say, the real 
creditors, from whom the debtor had received money or money’s 
worth, which had gone to enrich the bookmaker. If Parliament 
chooses to repeal the Gaming Act, 1835, as interpreted so re- 
cently by the House of Lords in Sutters v, Briggs, it will be 
another matter ; but until that event takes place, we hope to 
hear no more adverse comments from the Bench qn those, 
whether trustees in banktuptcy or others, who enforce these 
statutory debts. The Law Journal. 


* # 
* 


Deception in the Divorce Court.—Two cases have been tried 
at the Old Bailey within the past few days in which parties to 
divorce suits have been sent to prison for misleading, or 
attempting to mislead, the Court, In the one case a man was 
convicted of conspiring with a woman to defeat the course of 
justice by manufacturing false evidence of misconduct in order 
that it might be utilised by his wife in her petition for a 
divorce. For this offence—that is, pretending that he had com- 
mitted an immoral action əf which, in fact, he was not guilty— 
he was sentenced by the Common Serjeant to four months’ 
imprisonment in the second division. It was high time that 
measures were taken to stop what has rapidly become a Scandal 
in the Divorce Court, though it is, perhaps, unfortunate that the 

first prosecution of the kind was instituted, not against the 
offenders in a good social position, some of whom have 
scarcely made any secret of the deception they have practised 
upon the Court with the assistance of hired women of a certain 
class, but upon a man occupying so humble a posftion as that of 
a gardener. The socfal position of the offender is, however, of 
‘ no importance. Nor can any weight be attached to the view 
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that the divorce laws are so archaic that they encourage the 
subterfuges to which some husbands, anxious for the success 
of the petitions presented against them, are ready to resort. To 
deceive the Court is to strike a blow at the whole administra- 
tion of justice. If false evidence could be manufactured with 
impunity in the Divorce Courf, merely on the ground that the 
divorce law ought to be altered, a similar process of the decep- 
tion would be encouraged in evety other Court. The law, 
though it may need to be altered, cannot be cheated or ignored, 
and even more severe punishment ought to be inflicted in any 
subsequent case. Ibid. 
f = 

The Punishment of Perjury-—In the other case at the Old 
Bailey, in which the accused man pleaded ‘ guilty’ to perjury 
in the Divorce Court, a sentence of one month’s imprisonment 
in the second division was deemed by Judge Atherley-Jones, 
K, C,, to be sufficient. The prisoner—again a man of humble 
means—had dented that he condoned his wife’s adultery when, 
as a matter of fact, he had resumed tohabitation with her after 
he had become acquainted with her unfaithfulness, and Judge 
Atherley-Jones appears to have treated his offence as compara- 
tively trivial because perjury is so prevalent in the Divorce 
Court. It is precisely because perjury is so rife in that Court 
that the offence ought to be treated with becoming severity 
when Criminal proceedings are taken. It ts true that a certain 
amount of false testimony is almost inevitable. Did not 
Mr. Justice Brett once remark that a co-respondent who re- 
frained from supporting the respondent’s denial of guilt was so 
inveterate a blackguard that he was not to be believed on his 
oath ? But Judge Atherley-Jones hardly renders a useful service 
to the administration of justice by deprecating the efforts 
being made by the Divorce Court Judges and the Public Pro- 
secutof to make people realise that perjury is as serious an 
offence in the Divorce Court as before any other tribunal, 
‘These proceedings by the Divorce authorities,’ he remarked, 
“must, in my judgment turn out ultimately to be futile, A judge 
of the Central Criminal Court ought to assist the Divorce 
authorities by treating persons guilty of unblushing perjury 
wjth the severity they deserve. Perjury cannot be allowed to 
go unpunished in one Coust without impairing the sanctity of 
the oath in all the others, Ihid. 
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CONTEMPORARY LEGAL LITERATURE. 

The Philosophy of Punishment. In investigating into the 
reason and theory of punishment, the Writer in the Journal of 
. Criminal Law and Criminology for August 1922 takes a historic 
stand point and thus makes his discussion all the more com- 
prehensive, The prehistoric man, not having the aid of organiz- 
ed society, instinctively destroyed the persons or things which 
harmed or threatened him or his property. The human quality 
of resentment, however, led him to greater lengths than the 
merely animal instinct of self-preservation and revenge and 
reprisal bulked large in the mind of the savage, It was not 
only retributive justice, but also retaliation with ¢he object of 
causing pain or loss to the offender. Even when the criminals 
responsibility to the collective society came to be recognized, 
‘the privilege of punishment was conceded to the sufferer from 
the crime, and often reparation was cast upon him or his family 
as a duty. The same idea must have underlaid the extension 
of the culprit’s responsibility to the members of his family, In 
China relatives fo the ninth degree were subject to the same 
punishment as the male-factor. The Hebrew “ an eye for an 
eye '.is an example of that crude retributive justice. But when a 
relative of the sufferer was bound to “balance a blood-account’’ 
his motives were more equity than vengeance, and the idea of 
mere punishment as such was subordinated. The gravity 
of the offence and the position of the victim came to ‘be 
regarded as a measure of the satisfaction to be rendered to 
him or to his family among the Teutons the cost of xilling.a 
person, from a king to a churl, could be guaged from a sort of 
sliding scale. This theory of compensation finds a modern 
counterpart in the system of fines. Ultimately the motive of 
revenge was recognized as a dangerous justification, the satis- 
faction of private feelings and revenge was largely set aside by 
denying to the individual the right to inflict punishment, and 
offences came to be regarded as being against the claim as much 
as against the victim, With greater centralization of govern- 
mental power, all offences are now against the King or the State. 

Organized society’s chief pre-occupation in regard to crimi- 
nals came to be how to render them harmless. The menace 
to the public peace by their being at large must" be somehow 
removed. But we are*not yet free from the misconception that 
exact justice demands a punishment in kind, that punishment 
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thust depend upon the nature of the crime rather than upon 
that of the criminal, Plato justified punishment on the ground 
that the criminal was tHereby chastened, and his fate acted as a 
deterrent to others, This reasoning, which is also the modern 
one, is not however wholly sound, The criminal generally 
lacks foresight and lives only in the present : his experience is of 
little benefit to him. The idea of deterrence by example has not 
only not been vindicated by experience, but it is questionable 
justice*to punish a criminal in excess of his deserts merely for 
the benefit of potential criminals. 

Thus the earlier theories of punishment for crime involved 
the motives of vengeance, retaliation, retribution or compensa- 
tion—at first “in kind” or at a fixed scale—and of deterrence 
against repetition by the criminal or imitation by others, These 
motives in their several combinations have resulted in punish- 
ments varying in kind and severity, between the cruelties of the 
Spanish Inquisition and the merely humiliating rigors of the 
ducking stool. All of these methods possess germs of rational 
punishment, but the very complexity and inconsistency of their 
application suggest erroneous hypotheses, 

Lombroso first attracted the public generally to the 
conception of the criminal as a subnormal or abnormal man. 
The society owes him a duty. The state basa right to self 
preservation, and no doubt this is the chief consideration. Its 
citizens must subordinate to the general good all those rights 
which as isolated individuals they might have exercised. But 
the criminal’s' malady is areal one and demands thoughtful 
and positive treatment. It must be carefully diagnosed: if 
curable, he must be detained and treated ; if incurable, the 
society must be quarantined against him. The treatment must 
be both external and internal. 

Men are deterred from crime not by severity but by cer- 
tainty of punishment, And punishment must be meted out with 
due regard to the nature of the criminal,—some shrink from 
humiliation, some from physical pain, andsoon, The peni- 
tentiary was originally conceived as a place where means were 
provided not only for punishment but also for generating in 
the criminal that consciousness of mortification and repentance 
whech are the bases of true penitence. Fear of punishment is 
far more valuable than the Punishment itself. But as to what 
forms of eee are feared most there is great diversity of 
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experiences, Once a proper theory of punishment is evolved, 
however, the methods will readily suggest tr emselves, - The 
establishment of guilt should be done in an unbiassed judicial 
manner ; but the question of punishment must be dealt with 
after die advertence to the history of the accused, his asso- 
ciates, his environment, and his physical, mental and moral 
equipment, 

It is an anachronism to measure punishment by the harm 
actually done. And while criminal responsibility is mitigated 
or held to the absent in be case of the young or the insane, 
though their acts be as serious and irreparable as those of the 
adult delinquent, the extent of the latter’s responsibility is not 
examined, merely because of his age. 

The writer fails to understand why the mentally and 
morally diseased, as Criminals are, should be treated diffe- 
rently from the physically diseased. The bodies of men are 
apparently more our concern than their souls, The causes of 
crime must be carefully considered. Thes are real nd con- 
trollable, and underlying them all run the. substratum of 
educational and religious irresponsibility. True punishment 
considers the offender as a patient of society, whose primary 
function is to cure rather than to castigate. Unless he is turned 
back to society a better man, then society has failed. It is 
true that pain may be caused as an incident to his treatment, 
his liberty restrained, or perchance his blood be let, yet, een 
so his experiences are but those which attend every surgical 
operation for the alleviation of physical derangement. 

Capital punishment lacks many of the tortures òf the rack 
or the whipping post, and so as a physical punishment is not 
the most severe that can be conceived, Of course it can’t re- 
form the criminal as it sends him into eternity. It is excellant 
as a deterrent against repetition ; but is it morally any better 
than the painless despatch of the physically incurable?’ It has 
been found that public displays of the execution of capital 
sentences have brutalising effects on the spectators which 
more than outweigh their possible value as the deterrent exam- 
ples. So nowadays executions are conducted within closed 
walls, out of sight and therefore out of mind of the public at 
large. Motives of retaliation, compensation afd vengeayce 
may perhaps afford a justification, But they cannot be seriously 
discussed here, Society in fact commits murder at every 
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execution, but the executioner is protected because he is 
obeying the majority who constitute the State. Yet moral 
questions are not subject to nor adjudicated by popular vote. 

The writer then puts forward some constructive sugges- 
tions : The Indeterminate Sentence (no reason why there should 
be a judicial forecast as to what will be an adequate punish- 
ment) ; A perfected parole system ; ;, The right of suspension 
of sentence in a proper case: The pardoning power : The 
establishment of an Administrative Board to make expert study 
of and Ireport upon the individual criminal both adult and 
juvenile : beneficial labour, instruction and betterment of those 
in confinement : and lastly, a sense of responsibility for the 
family of the convict which may be left destitute in the state’s 
attempt to protect society of which they are still a part. 

Crime can be prevented and cured only by those things 
whch are inconsistent with it, viz., better education and religi- 
ous training. 

Theewriter concludes with the hope that our courts may 
become citadels of exact justice through saneland equitable 
punishment, and havens of refuge against men’s ignorance, in- 
difference and arbitrary standards. 
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BOOK REVIEW, | 
. Court Fees Act and Suits Valuation Act K V, RADHA- 
KRISHNAYYA, PLEADER, CUDDAPPAH. 

This is a small book of about 170 pages giving the texts 
and short notes of the Court Fees and the Suits Valuation Acts. 
The value of this book largely consists in giving the amend- 
ments introduced by: Madras Act V of 1922 and the notifica- 
tions of the Madras Government. It would have: largely added ` 
to the usefulness of the book if instead of giving the Madras 
Act separately, the author had given the original Act as amend- 
ed in a separate place, ‘So that we can have a view of the Act 
as amended. ` An index of the cases cited will also be another 
useful addition to the book. The getting up and the printing 
of the book leave nothing to be desired, 


The Madras Law Journal. 
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_ MALABAR TENANCY LEGISLATION. .” 


Whenever a Mappila outrage occurred, it has been the vogue 
in Malabar to set up a.cry of agrarian trouble and the need for 
tenancy legislation. It is therefore not surprising that, on the 
present occasion, when the most considerable of those outrages 
has occurred, the cry must be proportionately louder, Though 
agricultural distress may have contributed in some degree to 
these outbreaks, it is far from true that it is the only or even the 
main cause, After the outbreak in 1849, Mr. Strange, then a 
judge of the Sudder Court was deputed to inquire into the 
causes of these outrages and it was his definite opinion that 
agrarian depression was not one of them and that these distur- 
bances were traceable entirely to fanaticism. A different view 
was taken by Mr. Logan who was appointed Special Commis- 
sioner to inquire into the matter after the Melattur outrage of 
1881. His picture is admitted on all hands as being overdrawn 
and it isthê opinion of the author of the Malabar Gazetteer 
that there is little reason to believe that the average Malabar 
cultivator is more indebted or more reasonably discontented 
= than the agricultural tenant of other districts. “In addition, if 
there is agricultural distress, it must be common to both the 
Mappila and the Nair. But the disturbances are confined entirely 
to the Mappila. This must raise a legitimate suspicion against 
the confident assertions frequently made about the agrieultural 
conditions being responsible for the disturbances. Inadequate 
compensation for the improvements effected by the tenant 
was, no doubt, a legitimate grievance at one time but has 
ceased to be so since the Malabar Tenant’s Compensation Acts 
were enacted and it is by no means clear that the advantage 
does not, at present, lie with the tenant rather ¢han with the 
landlord, Inthe words of the Gaeetteer “ on the whole, ‘the 
balance of power seems now fo be fairly even between the 
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landlord and the tenant.” Weare much too near the recent 
outrages to be ina position to dispassionately judge of the 
causes but though poverty of the classes disaffected may have 
been one of the pre-disposing circumstances and as such any 
legislation designed to redeem them from that condition should 
be welcome it is doubtful if oppression by the landlord had ` 
anything todo with it. Apart from any general scheme of 
tenancy legislation for the Presidency, it is but fair that legisla- 
tion should be undertaken only if it has the assent of the land- 
lord class whose vested interests are likely to be seriously 
prejudiced thereby or if the desired end could be achieved 
without substantial injury to the landlord class. 

The Jaridlords or the proprietors in Malabar are known as 
Jenmis and their right is known as Jenm right. There are 
undoubtedly some peculiar features connected with this tenure in 
Malabar, for instance, there is the presumption that all land is 
private property, one of the consequences of which position is 
that there is practically little or no waste land in the country at 
the dispésal of the Government available for distribution. But in 
other respects, the jenmi differs but slightly from the ordinary 
ryotwari proprietor elsewhere, There are a few large jenmis but 
they are not as a class large landed proprietors nor are they 
entirely dissociated from agriculture. There is hardly any jenmi 
who does not cultivate a portion of his land anda large number 
cultivate a substantial portion., The average extent of a holding 
seems to be less in Malabar than elsewhere though it is not safe _ 
to rely on this circumstance alone. No doubt the peculiar phy- 
sical conditions of Malabar afford considerable scope for effecting 
improvementsand from time immemorial this feature has been 
given due recognition in the acknowledged right of the tenant | 
to the value of the improvements effected by him, It must at all 
times be a difficult question to assess fairly the value of im- 
provergents effected by the tenant without injustice on the one 
side to the landlord whose land it is that gives sustenance to 
the improvements and without hardship on the other to the 
tenant who has spent labour and capital in the effecting of those 
improvements. It must also be conceded that payment of 
money can never adequately compensate a man for the wrench 
he must feel-by the forcible separation from the improvements 
effécted by him, not infrequgntly before pe has enjoyed to any 
extent the benefit arising from it--for instance fram the cocoanut- 
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tree just when it begins to yield and from the field reclaimed 
by him just when it has commenced to be productive, But 
_ these are things which no legislature caf really help for it may 
be just as painful to part from those things when a creditor sells 
the holding in execution and the original tenant is evicted, 
The only solution for these things is a little bit of good will 
and a larger perception of mutual interests. It is, in fact, largely 
recognised that such violent disturbances do not pay in the long 
run and it is felt generally to be more paying to continue an 
old tenant than to bring on a new one and evictions are not 
very common. 

The jenmis have been.regarded as absolutee proprietors 
of the land for over a century and a half and even before that as 
is cleat from the accounts given by certain Furopean travellers 
that.tenants ’ right had been fixed on the footing of contract and 
the absolute right of the landlord to resume the land had been 
recognised. Whatever the nature of the original relationship that 
existed between the jerimj and the kanomdar the recognition 
of the jenmi’s right of resumption for this long period has lèd 
to the land changing hands and even at the time when 
Mr, Logan wrote land had changed hands so completely that it 
could not be predicated in respect of any very substantial 
section that they were in immemorial occupation, There- 
fore in any discussion relating to the propriety of any 
undertaken piece of legislation, a harking back to the historical 
orgin of the tenures in Malabar is of hardly any use. 

The class of tenants for whose benefit chiefly, legislation 
is attempted is the class of tenants known as kanojndars. Both 
the Travancore and the Cochin legislation are confined solely 
to this class of tenants. They form the most articulate class 
and as such attention has been wholly concentrated on them. 
The kanomdar is generally a moneyed man, of course compara- 
tively speaking and can well stand upon his own legs, The 
poorer class, in fact, the class that needs the largest amount of 
relief is the verumpatiom tenant from which class the disaffected 
Mappillas are mostly drawn. Besides it is the opinion of compe- 
tent observers that kanum is but a usufructuary mortgage pure 
and simple in North Malabar, while in South Malabar, it is 
largely a mode of tenancy. This distinction should not be fer- 
gotten in any contemplated legislation, Where the kanomdar is 
a tenant and has held the land for a number of years renewing 
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the kanom in the customary way, there may be reasons 
for making that condition permanent for him which 
are totally lacking in" the case of the kanomdar mort- 
gagee who went into the land as a mortgagee knowing 
for a certainty that he would be redeemed., In some 
cases, if so happens that the kanomdar is not in possession at 
all, the party in possession being the Jenmi under a lease of 
even date with the kanom. Obviously the same considerations 
do noteapply to the case of all kanoms. In South Malabar, 
the land seems to be in the hands of comparatively few landlords 
and the holding of lands on renewable kanom tenure seems 
to be more common. But even there kanom is a tenure only 
in the case of bigger Jenmis. In the case of small proprietors, 
kanom is only a usufructuary mortgage or is a damnosa here- 

ditas of a more prosperous era for the family which the des- 
cendant cannot get rid of for want of funds, Any legislation 
that affects equally the bigger Jenmis and the smaller can 
hardly be justified. Again,in spite of the general practice of 
renewals and the prejudice against ‘melkanom or kanom toa 
stranger it must be conceded that in theory, the tenure has at 
no period of known history been regarded as irredeemable. 
Irredeemable tenures are not unknown in Malabar, Saswatom 
being the name given tothem, On the other hand, it wasat all 
times considered proper for the landlord to give a melkanom if 
the tenant was unwilling or unable to make further advances 
when called upon to do so. If the landlord. wanted more 
moneylthe tenant gave a puramkadan ; if the landlord wanted’ 
still more money and the pattom was just sufficient to cover 
the interest, the trarisaction was converted into an.otti. lf the 
landlord wanted still more money, there was the ottikumpuram 
and then Keividiga otti, then the Jenma Panayam and soon 
A common feature of all these tenures was that if the 
tenant *refused to advance more money, the landlord might 
dispose of the land in favor of a stranger who was prepared to 
accommodate him, The true principle running- through the 
land tenung of Malabar would thus seem to be one of the right 
of pre- -mortgage and pre-emption and if the tenant is unwilling, 
compensation for improvements effected by him. The tenant 
in other words was recognised as entitled, if not in strict law, 
at least morally to a refusal ®f a higher nfortgage or an absolute 
sale and in the event of refusal, to compensation for the 
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improvements effected by him, An absolute right to remain in 
possession paying the customary renewal.fees was never recog- 
nised. A-very prevalent method of adjustment was for the 
‘tenant to submit to a deduction in the kanom amount with 
the result that the kanomdar was ultimately reduced to the 
position of a Verumpattom tenant. If the Jenmi wanted the 
land for himself either for his personal use or for a more pro- 
fitable cultivation by himselt, there was no hindrance at any 
time to his resuming the land. Again, as we said before, the 
kanomdar is by no means a poor peasant; more often than 
-not, he is a moneyed man, at times in more affluent circum- 
stances than the Jenmi himself. More often than not again, 
he is a middleman, the actual cultivator being the Verumpattom 
tenant. It is, somewhat difficult to see why the kanomdar 
more than the Verumpattamdar should be allowed to aggran- 
dise himself at the expense of the Jenmi. But this much 
must be said in favour of the Kanomdar that he is not a person 
entirely dissociated from agriculture. He does, like the Jenmi, 
generally cultivate a portion himself—giving out the rest on 
verumpattom. Generally, he is the person that finds the funds 
necessary for improvements and, therefore, the person that stands 
to lose from eviction’ most is the Kanomdar, But even so, 
itis difficult to justify a wholesale confiscation of the landlords’ 
rights by conferring a permanent tenure on the tenant on the 
old terms, Itis well known that there is no settled custom as 
to the amount of renewal fees chargeable, and any rule that 
might now be enacted must be arbitrary. Settlement not on the 
Kanompattom basis but on an equitable rent, not necessarily 
Verumpattom basis further reduced by the interest on the 
amount advaced and-the value of unprovements may have 
more to commend it and would be very welcome if considered 
acceptable by the landlords. But accepting such a settlement 
should be left to the option of the tenant, j 
Verumpattom lease is the ordinary method of enjoyment of 
land in Malabar and the largest class of teuants and as we said 
before the poorest class is the class of Verumpattam lessees. 
Relieving their condition should be a first consideration with the 
landlord, .no less than with the state and may even be enforced 
by the state for the sake of the general peace and" welfare of the 
country, But we doŭbt if securing permanence on the footing 
of rackrent is likely to be any relief to them. It would be a 
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wise act on the part of the legislature and the landlord class to 
bring about a permanent settlement on an equitable rent basis. 
But even there, the smalf proprietors must be excluded for other- 
wise while putting an end to one problem, we shall be only 
setting up another. 

The analogy of Travancore and Cochin seems lo be hardly ` 
of use as the conditions in those stateg would seem to be radically 
different from conditions in Malabar. In Travancore, the state | 
would seem io be the biggest Jenmi and the other Jenmis 
would seem to be few in number and would also seem to be a 
favoured class subject to no taxation or a favourable method of 
taxation and rarely deviating from the customary methods of 
leasing, Similarly in Cochin the number of Jenmis would seem 
to be small and the deviation from the customary practice rare, 
In the report of the select committee the diffe-rence between 
the British Malabar and Cochin conditions is pointedly drawn 
attention to. 

Evenein the eighties when legislation was widely canvased 
about, 50 years continuous holding was considered necessary to 
entitle a man to occupancy and seeing that all idea of legislation 
was dropped after tull consideration, it should be out-of the 
question that the benefit of any such legislation should be given 
to tenants holding for less than that periód. One regrettable 
feature of the fixing of the long period, no doubt, would be that 
the persons that would come to be penalised would be the more 
humane landlords and the persons least to be affected would be 
just those who were busiest in turning out their tenants. 

If the tenure is rendered permanent it would seem but just 
that a method of devolving the lability of the enhanced assess- 
ment or a fair share of it on the tenant should also be provided, 
a provision for forfeiture for non-payment of rent, may goa long 
way in reconciling the landlord class to the restrictions imposed. 
The main points in the above discussion may thus be summarised, 

(i) a distinction must be drawn between North Malabar 
and South Malabar and between cases where the 
kanom is a mortgage and where it is a tenure, 

(ii) a list must be drawn up of estates where presumably | 
the custom of renewal has been prevalent to which 

: alone the Act should be made applicable, 

(ii) the only concession that saul justly be shown to 
“the tenant without substantial injury to the landlord 
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is the recognition of the right of pre-mortgage and 
preemption or at most a settlement on an equi- 

table rent basis. ° 
(iv) The concession should be confined to tenants that 
‘have been on the land for thirty years at least, 

(v) Concessions if any should be extended to the Verum- 
pattom lessees as well as kanom lessees. 

(vi) Provision should be made for the devolution of liabi- 
lity or a fair share of liability for the emhanced 
assessment on the tenant and also for forfeiture on 
non-payment of rent. 


NEED FOR A CAUSE LIST IN THE PRESIDENCY 
SMALL CAUSE COURTS. 

Legal Practitioners having work in the Court of Small 
Causes at Madras have long been suffering from a grievance 
which it is curious to note has never been brought to the notice 
of the proper authorities for redress, The lion’s share of the 
Small Cause work very appropriately goes to men with experience 
_ on the Original Side or to those who aspire to any eminence 
on the Original Side. In past, it has been the boast of 
leaders on the Original Side that the Small Cause work was the 
steady feeder during the arduous struggle in their junior life. 
This is as it should be because the Small Cause side being the 
summary side demands for success those very qualities of t&ct, 
robust common sense and clarity of thought in regard to the 
application of principles to facts so essential to a career on the 
Original Side. | : 

To this numerous class of practitioners the lack of any 
list of causes is a very severe handicap, It is not too much to 
say that it shuts out the men who should be most attracted 
to the work. With the now almost chronic danger 
of the Original Side list breaking down at any moment, 
the long dreary waiting in that none too quiet place be- 
comes oppressive. You have to sit out the whole day sometimes 
to find your case called up only to be adjourned to a later 
provocative waiting. Itis too much to ask the struggling 
junior to depute a clerk to idle away all the day in the Small 
Cause Court. The tendency even among peéple who have 
considerable work in these Courts "is to leave a clerk who will 
instruct some casual saunterer to conduct his master’s cases, 
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The fact that cases ure very quickly disposed of is 
Obviously the strongest argument for alist. If your case is 
twenty or thirty cases off, each likely to last no more than five 
minutes that makes a difference cf two or three precious hours. 
It is not the Vakil alone but the parties and the witnesses that 
are victims to this practice, The bare numbers of the suits or 
applications without names of parties or their Vakils would 
tend greatly to saving of time and to convenience, It may be 
put up* by any clerk in fifteen minutes, not necessarily even 
on the previous evening as cases are adjourned up to particular 
dates, but as late as 10-30 a. m. on the day of hearing. 

The present occasion is very opportune for pressing this 
small improvement on the attention of the authorities concerned 
because it might be remembered that the present Chief 
Judge was responsible for setting up a list in the Madras 
City Civil Court where prior to his day the present Small Cause 
style prevailed. The present practice constrains practitioners 
to ask for indulgence in regard to adjournments, fixing of dates 
and the last but not the least vexatious item, the request for a 
pass-over which it is as easy to claim and presume upon as it 
is annoying for the Judges to grant. Furthermore, the unfor- 
tunate client is mulcted in the costs of the day. It may be a 
small reform but it is these details and small amenities that make 
life to lerably. Above all, it will be areal help to the struggl- 
ing Junior the ‘devil’ to, whom seniors very often and Judges 
very freely offer abstract sympathy. 

V. BALARAMAN, 


High Court Vakil. 


SUMMARY OF ENGLISH CASES, 
Scranton’'s Trustee v. Pearse (192%) 2 Ch 87°C. A. 

Rights of trustee—Right to recover bets paid by bankrupt— 
Statutory debt—Gaming Act, S. 2. 

In 1919 Scranton paid the defendant, a bookmaker various 
cheques for bets lost on horse racing and these cheques were 
cleared through various banks as holders. In 1920 Scranton was 
adjudicated a bankrupt and in 1921 the trustee in bankruptcy 
commenced ĉn action in the King’s Bench Division to recover 
the amount of the cheques. ® The defendant pleaded that such 
an action ought not to be brought by an officer of the court, 
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as the claim, however legal, was practically . dishonest. Held, 
that the debt of which the recovery was sought in the action 
by the trustee was a statutory debt and there was nothing dis- 
honourable or dishonest in the trustee, an officer of the court, 
suing for its recovery. 

Scope of the rule laid dowa in Exparte james L. R.9 Ch. 
609, 614 considered. : 





—— 


Consett Industrial and Provident Society v. Consetf Iron 
Co : (1922) 2 Ch. 135. 

Practice—Precedents—When impliedly overruled, 

Per Warrington, L, J. In order that a case may be treated 
as overruled one must find either a decision of a superior court 
inconsistent with that arrived at in the case in question, or an 
expression of opinion on the part of that court asa whole that 
such case was wrongly decided on its own facts and not 
merely that it ought not to be treated as an authority in a case 
arising out of different facts. . 


Yandle and Sons v. Sutton : (1922) 2 Ch. 199. 
Vendor and Purchaser—Sale ofland in fee—Evxistence of 


pathway—Latent and patent defect. 3 i 

No one who buys the unencumbered fee simple of a piece 
of land can have forced on him land which is subject to a pub- 
lic right of way. In all cases between vendor and purchaser, it 
may be taken that the vendor knows what the property is, and 
what the rights with regard to it are. The purchaser is gene- 
rally in the dark. In considering what is a laten{ defect, one 
ought to take the general view, that a patent defect, which can 
be thrust on the purchaser, must be a defect which arises either 
to the eye, or by necessary implication from something whicn is 
visible to the eye. l 

It would not be fair to hold.that a purchaser is to be sub- 
jected to all the rights which he might have fvund out, if he had 
pursued an enquiry ‘based upon that which was presented to 
his eye. He is only liable to take the property subject to those 
defects which are a necessary consequence of something which 


is patent to the eye. 


- 


j—17 
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Inre A Debtor (1922) 2 K. B. 109 C. A. ; 

Bankruptcy—Receiving order —Creditor’s petition—Inad- 
vertent omission to State useless -security—Amendment afier re- 
ceiving order—Bankruptcy Act, (1914) Ss. 109 (3) and 147. 

On an application by a debtor to set aside a receiving order 
in bankruptcy onthe ground that the petitioning creditors 
had erroneously stated that they did not hold any security on 
the debtor’s estate or any part thereof for the payment of the 
debt the subject-matter of the petition, except a charge there- 
in specifically mentioned, it was found that they had inad- 
vertently omitted to mention in the petition a security which 
had been given many years ago in respect of another and 
which was admittedly valueless. Held, that the said omission 
did not invalidate the receiving order and the court had power 
in any event to amend the petition even after the making of 
the receiving order. 





Waliwork v. Fielding, (1922) 2 K. B. 66 C. A, 

Master and servant—Suspension —Reasonable cause—Effect 
of suspension on liability of employer and employee—Statute— 
Repeal by implication, 

Where the relations between the parties are those of em- 
ployer and employed, and there is a power of suspension which 
is. properly exercised by the employer, the obligations on both 
Sides are suspended. The servant or the employed person is 
excused from the performance of his duty and the employer is 
excused from payment for the discharge of that duty. 


“Per Wayringion, L. J. In order that a subsequent statute, 
not expressly repealing a previous one, or the provisions of a 
‘previous statute, may operate by implication as a repeal, it 
must be found that the provisions of the subsequent statute are 
so ingonsistent with those of the previous one that the two 
cannot stand together.. 


Rutter v. Palmer (1922) 2 K, B. 87 C. A. 


Bailment—G arage proprietor—De posit of motor car for sale 
by customer—“ Customer's sole risk’ —Effect of the clause— 
Negligence of bailee’s servant—Liabil tly for loss or damage. 

A common carrier is Mable for act? of his servants whe- 
ther they are negligent or not 3 an ordinary bailee is not liable 
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for the acts ot his servants unless they are negligent. A con- 
tracts relating to the driving of a motor car and the risk therein 
involved'is a contract of a special’ kind presenting features 
which distinguish it froma contract of carriage by a railway 


company or a common carrier. A garage proprietor received a 


motor for sale on commission from the owner upon the terms of 
a printed document containing a number of conditions, one of 
which was: “ Customers cars are driven by your staff at cus- 
tomer’s sole risk”. The car was taken by a driver of the garage 
proprietor to be shown to a prospéctive purchaser. While it was 
being so driven it came irito collision with a lamp post and 
the car was seriously damaged as a result of negligent driving, 
In an action for damages by the owner of the car against the 
garage keeper ; Held that the clause in question protected the 
latter from liability for the negligence of his servants and that 
the action failed. 





Simmons v Crossley (1922) 2 K. B. 95. . 
Landlord and Tenant—Notice to quit—Yearly lenancy— 
Monthly tenancy—Essentials of valid notice, | 


A contract for the letting of land or houses is to be con- 
strued as any other contract, so as to give effect to the true 
agreed intention of the parties. If the parties have by clear lan- 
guage expressed their agreed intevtion as to the time when that 
contract shall cease the only duty of the court is to enforce its 
cessation at that time. Inthe absence of agreement or local 
custom to the contrary, a yearly tenancy can only be determin- 
ed by anotice to quit expiring on the last day before the 
anniversary of its commencement. If it is given to expire on 
a wrong day it will be invalid. In the case of a quarterly ten- 
ancy a notice to quit expiring with some quarter calculated 
from the commencement of the tenancy is required to ,deter- 
mine it. But the law relating to yearly or quarterly tenancies is 
not necessarily applicable to monthly or weekly tenancies and 
in the case of the latter a reasonable notice to quit is sufficient 
to determine the tenancy. Such notice, if in other respects 
reasonable is not rendered unreasonable and invalid merely be- 
cause it expires on some day other than the last day of a month 
or week calculated from the commencement of the tenancy, 


- 
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Ellis v. Deheer (1922) 2 K. B. 113. 

Trial by jury—Verdict delivered by foreman in hearing of 

some only of the jury—A fiidavil by juror challenging unaniinity 
of the verdici—Retrial. 

. When once a verdict has been given it ought not to be 
open to an individual juryman to challenge it, or to attempt to 
SUpport it if challenged. The court will never admit evidence 
from jurymen of the discussion which they may have had 
betwetn themselves when considering their verdict or of the 
reasons for their decision whether the discussion took place in 
the jury room after retirement or in the jury box itself when 
a verdict is delivered in the sight and hearing: of all the jury 
without protest their assent to it is conclusively inferred. But 
there is no such presumption where some of them did not. 
hear it delivered, On a notion for a new trial of an action 
tried before a jury the ground alleged was that the verdict as 
delivered by the foreman was not the verdict of the whole jury 
and it was supported .by the affidavits of certain jurors that 
owing to their position in the court room they could not hear 
the verdict when delivered. Held that the affidavits were 
admissible in evidence and a new trial should be granted. 





—7 


Rex v. Camelleri (1922) 2 K. B. 122. 

o Indecency--Charge--Particulars of complaint- Admissibility of. 
In cases of rape and kindred sexual offences, including the 
commission of an act of gross indecency with a boy of the age 
of 15, the fact that the victim of the act made a complaint soon 
after the commission of the offence as well as the particulars of 
the complaint are admissible in evidence, not as evidence of the 
facts complained but to show consistency of conduct and as 

corroboration of the testimony of the boy. 


Browley v. Mercer : (1922) 2K B.126C. A. 

Negligence—Highway—Wall adjoining—O mission to repair 
—Damages—Liability of owner. | 

A landlord who lets a house ina dangerous state is not. 
liable to the tenant’s guests for accidents happening during the 
term. When there is a nuisance on` a highway any person 
lawfully using the highway has a cause of action, but not 
one who was not using the highway at all. Consequently an 
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,. invitee on private premises is not entitled to damages for 


injury caused by something which is a public nuisance to an 
adjoining highway. ° 





Galbraith and Grant Ltd. v. Block. (1922) 2 K. B. 155. 
Sale of goods—Delivery—Delivery at buyer's house—M is- 
appropriation by person-not authorised—Liability for loss. 
® 


A vendor who is told to deliver goods at the purchaser’s 
premises discharges his obligations if he delivers ther there - 
without negligence to a person apparently having authority to 
receive them. He cannot know what authority the actual 
recipient has. His duty is to deliver the goods at the proper 
place, and of course, to take all proper care to see that no un- 
authorised person receives them. He is under no obligation 
to do more, lf the purchaser has been unfortunate enough to 
have had access to his premises obtained by some apparently 
respectable person who takes his goods and signs for them in 
his absence, the loss must,fall on him and not on the innocent 
. carrier or vendor. 


JOTTINGS AND CUTTINGS. 


© Cabinet Ministers and the Bench— Yet another legal 
member of the Cabinet holding a non-legal office has been ap- 
pointed to an important judicial post. Mr. Robert Munro, who 
has been Secretary for Scotland since 1916, has been appointed 
to succeed the late Lord Scott Dickson as Lord Justice Clerk of 
Scotland. He isthe second Secretary for Scotland in recent 
years who has left the Cabinet to occupy a foremost place on 
the Scottish Bench. Lord Dunedin held the same position in 
the Cabinet when he was appointed Lord President of the 
Court of Sessions seventeen years ago. What is thought in 
Scotland of the increasing tendency to appoint Cabinet Minis- 
ters to the Bench we do not pretend to know. What we sin- 
cerely hope is that the Government,, having made the Secretary 
for Scotland a Scottish judge, will not proceed to appoint the 
Home Secretary to an English judgeship. It is quite possible 
that Mr. Shortt whose early transition from a seat in the 
Cabinet to a seat on the Bench is again the subject of a persis- 
tent rumour—would *make a goodeworking judge. That how- 
ever, is not the point. The important thing is that the public 
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should not lose their belief that the Bench is separate from the 
Executive. .Itisa belief which will certainly be destroyed if 
the appointment of Cabiaet Ministers as judges becomes—as it 
threatens to become—common. Until ja’ few years ago no 
Cabinet Minister had been appointed to the English Bench since 
Lord Campbell, holding the office of Chancellor of the Duchy 
of Lancaster, succeeded Lord Denman as Lord Chief Justice in 
1852. The frequency with which? State Departments now 

appear as litigants is an additional reason why the political 
chiefs of these Departments should not subsequently sit as 
judges in the Courts in which the encroachments of the Execu- _ 
tive have to be checked, 


* 
* * 


Lord Buckmaster and the Dovorce Laws,—Every broad- 
minded man who comes closely into tauch with the work of 
the Divorce Court is forced to the conclusion that the divorce 
laws are seriously in need of reform. The late Lord Gorell 
was a signal instance of the dispassiogate judge becoming the 
earnest reformer, and now Lord Buckmaster has drawn 
upon his judicial experience in the Court to frame a most power- 
ful indictment of the ‘unmoral and unjust’ laws administered 
there. The defects and anomalies of the divorce laws with 
which Lord Buckmaster has dealt so trenchantly in his com- 
munication to the Times have long been recognised, but rarely, 
if ever, have they been presented in so lurid a light as by the 
individual cases of harshness and absurdity with which the ex- 
Chancellor became acquainted in the course of trying about 
four hundred undefended suits in the Divorce Court during the 
last Sittings. Though Lord Buckmaster does not refer to the 
Divorce Commission, it deserves to be remembered that the 
majority of its members, including the late Lord Gorell, recom- 
mended a large extension of the grounds on which divorce is 
obtainable, It is now more than ten years since the proposals 
in the Majority Report were placed before the public, but no 
attempt has yet been made by any Government to give effect to 
them, though more than once, at the instance of Lord Buck- 
master himself and the present Lord Gorell, the House of 
Lords has demanded a drastic change in the law. The familiar 
plea for the preservation of the old law—based largely on 
archaic ecclesiastism—is thaf it is essential to the sanctity of the 
marriage tie. The real truthis that nothing could be more 


PART KSUI.|. THE MADRAS LAW JOURNAL. 123 


. 
inimical to the sanctity of marriage than the existing marriage 
law. Here isoae of several passages in Lord Buckmaster's 
letter in which that truth is emphasised : 

I had no case before me involving the question of Junacy or criminality, for 
these, as the law stands, are irrelevant considerations in connection with di- 
vorce, but the evidence on that is near at hand. Within the last tew months 
two women have been left eternally widowed, with their husbands fast immured 


in criminal lunatic asylums, and in the unnatural state they will remain while | 
the shadow of the years lengthengand life's day grows dim. 


In the present state of political affairs it is impossible to 
hope that a Government measure will be introduced in the 
immediate future, but as soon as the political world is normal 
Parliament ought certainly to have an opportunity of remed- 
ying the inequalities and anamolies of the divofce laws, The 
Law Journal. 


* 
KA 


Lawyers in the New Government. The appointment of 
Mr, T. W. H. Inskip, K. C., as Solicitor-General will be cordi- 
ally welcomed by the Bar. - A sound lawyer, with a special 
knowledge of commercial law, anda skilful advocate, with a 
high sense of the dignity of the profession, he will assist 
Mr. Douglas Hogg to maintain the best traditions of the Law 
Office. The high attainments and character of the new Lord 
Chancellor and the new Law Officers are all the more’ valuable 
because the number of lawyers in the new Ministry is unusually 
small. The late Government, even apart from Lord Birkenhead, 
Sir Ernest Pollock and Sir Leslie Scott, was particularly strong 
in lawyers ; Mr. Lloyd George, Mr. Edward Shortt, Sir Robert 
Horne, Sir Laming Worthington Evans, and Sir Hamar Green- 
wood were all practising lawyers before they deyoted themselves 
+o politics, Sir Montague Barlow, the new Minister of Labour, 
who is a member of the Bar, and Sir William Joynson-Hicks, 
who has become Parliamentary Secretary of the Overseas Trade 
Department, are apart from the Lord Chancellor and the Law 
Officers, almost the only members of the new Government who 
have been practising lawyers. Even the new Home Secretary 
is a layman. Mr. W. C. Bridgman has been appointed to an 
office which has been held in comparatively recent years by 
such distinguished Jawyers as Sir William Harcourt, Mr. Henry 
Matthews, Mr. Asquith, Sir John Simon, Lord Cave, and Mr. 
Short, It is an office which because it is most ‘intimately con- 
nected with the administration of*justice, ought to be occupied 
by a lawyer. There is no position in the Cabinet which ‘lends 
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itself so readily to criticism, but all its most successful occu- 
pants have been men who had a legal training, 
. me - 
Seduction and Breach of Promise —Mr, Justice Mccardie, 

in his summing-up in a recent breach of promise case, expressed 
the view that it would be advantageous, in the interests of the 
community, if such actions were abolished. He pointed out 
that it was much betterif a lover "changed his mind that he 
= should enot feel under any legal pressure to fulfil his promise, 
and that a considerable number of the marriages which were 
dissolved in the divorce court had been contracted under the 
threat of legal proceedings. The good sense of these observa- 
tions, so fat as they relate to ordinary actions for breach of 
promise to marry, is not to be denied. . Yet there are cases of 
serious hardship for which, as the law at present stands, no 
other remedy is available. Such a case has since been heard 
before Mr. Justice Salter (Macleod v. Jensen, October 27), in 
which the claim for damages was mainly based upon a debt 
contracted by the plaintiff in connection with the birth of a 
child of which the defendant was admittedly the father, and in 
which the jury, having regard to the circumstances of the sedu- 
ction and to the subsequent conduct of the defendant, gave 
punitive damages to the extent of 250. Some forty years ago 
Lord Herschel! and Lord James of Hereford, who were then 
members of the House of Commons invited the House to declare 
that ‘the action for breach of promise ought to be abolished, 
except in cases where actual pecuniary loss has been incurred 
by reason of the promise, the damages causing limited to such 
loss? The motion, which did not commend itself to the House 
would probably command a much larger measure of support 
now, Such a case as that before Mr. Justice Salter makes it 
clear however, that if the right of action for breach of promise 
were to be modified on the lines suggested by Lord Herschell 
and Lord James of Hereford, seduction, as well as mere 
pecuniary loss, ought tobe made a ground for damages. The 
necessary alternative would be to alter the anomalous state of 
the existing law relating to seduction, under which the right of 
action belongs, not to the girl who has been injured, but to 
her parents, if they can prove that they have suffered damage 
by reason of the loss of her services. *Thatis obviously a 
most unsatisfactory kind of remedy now that so many girls, 
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forced to earn a living. have to reside apart from their parents, 
They, indeed, are exactly the class of girls whom the law 
. ought as far as possible, to protect agaifist the seducer. Whe- 
ther the action for breach of promise be abolished or modified 
the law relating to seduction requires urgently to be amended. 


CONTEMPORARY LEGAL LITERATURE, 

Declaratory Judgmeni. To readers who are familiar with 
the Austinian conception that there can be no law without a 
sanction and that the Courts will refuse'to merely declare an 
opinion without affording immediate coercive relief, the dis- 
cussion on the subject in the American Law Review, for 
September and October 1922, will be interesting as pointing 
out new ways for giving jurisdiction to courts of justice to act 
with increased usefulness. 
| The Courts have “refused to allow parties to appear in 
Court, except under conditions which permit a display of 
force by the judicial arm,of the state.” This is, in the opinion 
of the writer, unfortunate, as most men are honest and lawsuits 
for the most part arise from an honest difference of opinion, 
often, between counsel,as to the rights of the parties. If there 
‘were means of ascertaining with reasonable certainty the rights 
of the parties, the latter would act within their rights, and the 
bitterness necessarily engendered by fighting out a coercive 
law suit would be avoided. The opinion 6f counsel catinot 
bind both parties, or even either; the only wayis to get an 
authoritative declaration from the courts as to the matter crea- 
ting the difference in opinion. In this state, of things, all 
suits may be made to approximate to friendly references, and 
people need no more hesitate from asserting their rights 
for fear of drifting into a state of war with their neighbours and 
associates. 

Granting binding declaration of rights without ‘granting 
consequential relief was first made lawful in English Courts of 
Chancery in 1859, In 1883, R. 5 of .O. 25 was promulgated 
that “No action or proceeding shall be open to objection on 
the ground that a merely deciaratory decree or order is sought 
thereby, and the court may make binding declarations of right 
whether any consequential relief is or could be claimed or not.” 
It will be observed that in this provision the remedy is not 
confined to the Court of Chancery, Under the English Act, 

JB ° 
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any person interested may have an action to construe a deed: 
will, contract or other written instrument, even before ‘there 
has been a breach in th® case of a contract; but the power of . 
the court is discretionary, the chief Boar ibtic of its exercise 
being that the uncertainty or controversy must be removed by ` 
it or it must be necessary and proper under all the circums- 
tances, All persons affected must be made parties, who other- 
wise may not be bound by the declaration. Where the validity 
of a statute is involved the Attorney-General must be given 
notice, as also the municipal legal officer in the case of a muni- 
cipal ordinance, 


This Act*has been copied, with slight variations, in several 
American States. The procedure laid down by it has the full 
approbation of the Bar in the United States, as evidenced by the 
resolutions of Bar Associations and the opinions of Jearned 
writers in law magazines. 


The practice of asking for and , giving declaratory 
judgments has grown in favourin fhe English Courts. The 
writer proceeds to show this by a short discussion of the cases 
reported in 1 K. B, 541; (1916) I. K, B, 763 ; (1903) 2 Ch. 113 ` 
C. A, ; 9 Commercial cases 289 (K. B. D., 1904) ; (1917) 2 Ch. 
211. Inthe last case but one, Chantel, J., in giving Judg- 
ment said: `“ Parties are not entitled to come and ask a court of 
law, for an opinion upon a speculative or academic question; but 
showing the necessity of a decision upon it, I think MAA are 
entitled to a declaration,” 


The Michigan statute on the subject was held un. -constitp- 
tional by the supreme court in September 1920. In this statute 
there was no requirement that there must bea controversy 
between the parties, 7. e. that there must be a necessity for the 
decision, The court held that the duties imposed upon the 
court under the statute were non- -Judicial in their nature, that 
the question in the case presented was a moot question ; that 
the legislature had no right to impose upon the court any duty 
not embraced in its judicial power ; that it would not determine 
moot questions ; that it was not.an exercise of judicial power 
where a judgment rendered was not to be enforced by.the court. 
But in the minority opinion it was very properly stated: 
“Herein lies the distinction Between the declaratory judgment 
and moot cases or advisory opinions. A declaratory judgmen. 


m 
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is a final one for ever binding on the parties on the issues pre- | 
sented. The decision of a moot case is a mere dictum, as no 
rights, are affected thereby ; while an adwisory opinion is but an 
expression of the law as applied to certain facts not necessarily 
in dispute and can have no binding effect on any further litiga- 
tion between the interested parties.” 

To avoid coming within the mischief of this decision, it is 
provided in the Kansas Act” (1921) that declarations will be 
granted in cases of actual controversy. The writer thinks it a 
fair conclusion that where there is an actual controversy andthe 
parties are before the court, the courts, way determine such 
controversy under a legislative enactment So, authorising, 
although consequential relief is not asked. 

The writer then discusses some American cases and 
observes : How often a man will forego a claim of what he 
considers a legal right, rather than chance ‘the decision of the 
court upon it after long and expensive litigation. A declaratory 
judgment would state the right in advance. It takes away no 
right of procedure now authorised. It rests within the sound 
discretion of the court to award it or not to award it. Of 
course, this discretion is a judicial and not an arbitrary 
` discretion. | 

The discussion and consideration of the declaratory judg- 
ment should not be made to turn on the question whether it 
will increase or decrease litigation. The courts are created. to 
administer justice in order to preserve the well being of society. 
To declare the rights of parties before either has breached a 
right of the other would call- for less work from the courts than 
to settle the disputes after the breach has oceurréd and losses 
or the one side on the other have been sustained. 





BOOK REVIEWS. 


Stridhan Law in half-an-hour, 1922, Tatva Vivechaka Press 
Bombay, N. M. TRIPATH! & CO., BOMBAY. PRICE As. 10. 


-This is the name of a pamphlet recently published in 
Bombay. It is well known that the law of Woman's Estate in 
Hindu Law is so fuil cf empirical rules as to its varieties, 
powers of disposition and modes of devolution that the sub- 
ject cannot be dealt with in the shape of a few “simple rules 
for a general treatment of it for students and beginners. In this 
respect it may be likened to the tangle we have in the 
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_ Matter of succession among Bandhus. It must however. 
be said to the credit of judicial. decisions that they have 
Jargely cleared the grgund. fhe pamphlet under review has: 
attempted and largely succeeded in giving a clear bird’s eye 
view of the whole subject from the time of the Rishis to the 
decisions of the present day; anda student cannot do better. after 
he has gone through the prescribed standard text books on the 
subject than to take up this pampRlet and get ready with the 
‘subject in half an hour as its title indicates, [he student world 
cannot sufficiently thank the author of this publication for 
the ease with which he has made the subject capable of being 
mastered and we would also invite the attention of professors of 
law to the publication of this small’ pamphlet which has 
rendered their work much easier. 


Land Acquisition Act by MAHIM CHANDRA SARKAR, Ral 
BAHADUR, SECOND EDITION By S. C, SARKAR, B, L. 1922, M, C. 
SARKAR AND SONS, CALCUTTA, 


. 

We are in receipt of the second edition of this useful publi- 
cation. The notes under the section are given under approp- 
riate headings and in aconcise manner. The index to the . 
volume is full, giving an easy reference to the body of the work, 
The author has been careful to give the text of the Amending 
Act of 1921 which was intended to remedy to some extent the 
state of the law created by the decision in Kangoon Botatoung 
Company Ltd v. The Collector of Ragoon 1, and the case in 17 C.W. 
N. 421 following it. But there is a recent pronouncement of 
the Privy Council itself in Ramachandra Rao v. Ramachandra 
Rao * which under the guise of explainiñg Rangoon Botatoung 
Company, Lid v. The Collector of Rangoon Í, takes away much of its 
effect. We do not find this case referred to or discussed in 
this book. The case is one of such importance that it should 
not be lightly passed over. We are given towards the end of this 
book the text of the Land Acquisition (Mines) Act of 1885 
with notes. The Appendices give extracts from the rules mad: 
by the various local Governments.. We are glad to say 
no.pains have been spared in miking the book as useful as 
possible, 


o 
ea © 


1. 1, L. R. 40 C. 21. = , 4 L LL. R. 45M, 323 
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Insolvency &ı Bankruptcy by K. J. RUSTOMII, BAR-AT- LAW, 
LAHORE, THE EMPIRE PUBLISHING CO., LAHORE. IST EDITION 
Rs, 11-4-0. : o 


Mr. Rustomji has already become widely known as the 
author of learned and critical commentaries on Indian enact- 
ments, his work on the Limitation Act having taken its place as 
a standerd treatise on the subject. We have great pleasure now 
in announcing the publication by this auother ef a commentary 
on the Provincial Insolvency Act of 1920. The introduction 
to the book written by his brother gives by way of useful infor- 
mation, the history of insolvency law in this country down to 
the present Act and the defects which it has aimedaat rectifying. 
The commentaries on the Act itself are exhaustive and critical 
and the author has not merely noted the authorities but has ex- 
pressed his own views on them, a feature which we have come 
to associate with all his works and which to say the least will 
stimulate thought. The work has also been rendered useful by 
the references to leading text books which may not be available 
in the moffussil. This book is of special usefulness to us in the 
Madras Presidency by reason of the appendix which gives the 
Provincial Rules framed by the Madras High Court. We re- 
gret however to say that the Index to such a valuable work 
may be fuller and we hope when the next edition comes to be 
published the author will not consider the labour in preparing 
a fuller index as wholly thrown away. It will, on the other 
hand'make it better appreciated by the profession who often- 
times look to the index as the chief guide. On the whole we 
must say that this work is one of the most ably written com- 
mentaries on the Act we have come across. 


The Law of Income Tax by, P. DURAISAMI ATYANGAR, B.A. B.L., 
THE ASSOCIATED PRINTERS LTD., MADRAS 1922. : 


This commentary on the Indian Income Tax Act, 1922 

is of special value coming from the pen .of an author who as 
the legal adviser of the Madras Corporation for some years en- 
joyed a great familiarity with working of taxing enactments 
though in other walks, The introduction at the opening of the 
volume gives a short history of Income Tax law în Indiaand a 
brief survey of the esstntial characteristics -of the present Act. 
The notes under the various sections are full and references are 
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given to the leading English authorities on the subject which it 
has now been held, should guide us in the understanding of 
the corresponding provisions of the Indian: Act. The cases 
have been brought up to the: date of the publication of the 
volume and wherever necessary extracts from judgments them- 
selves are given so as to draw the attention of the reader to the 
propositions of law laid down in them. Not the.least valuable 
portion of the book are the appendices which are twelve in 
number and which occupy nearly a fifth-of the volume. 
Appendices 1‘to 4 give the Income Tax Acts beginning from 
the income Tax Act, 1886 to the Super Tax Act of 1920. _ The 
provisions of,these Acts will be found of great assistance for 
comparison in construing doubtful: provisions of the present 
Act. The last appendix gives the rules framed by the Board 
of Inland Revenue in exercise of the powers conferred by S, 59 
of the Act. What we have stated above will show clearly that 
the author has made the book of the greatest practical utility to 
lawyers and Judges and to all classes of assessees. We have 
not the least doubt that the book will find at their hands the 
consideration which it so richly deserves. | 


The Ryot and the Land and Mithakshara law of Inheritance. 
by K. V, SRINIVASACHARYULU, B.A, “FIRST GRADE. PLEADER, 
RAJAHMUNDRY, The Telugu Law Book Series published by 
Vidyanilayamudrakshara Sala, Rajamundry. 


Mr, Srinivasacharyulu deserves to be congratulated on con- 
ceiving the noyel idea of publishing a series of introductory 
Law primers, “of which the Ryot and the Land and Mithak- 
shara Law of Inheritance placed in our hands, are the first two. 
The aim of the author in attempting this series is to acquaint the 
lay public with a knowledge of the fundamental principles of 
both the Civil and Criminal Law of the country, so that they 
may solve for themselves problems that occur in daily life, may . 
not get themselves involved in unnecessary and ruinous liti- 
gations, and may avoid becoming a prey to legal quacks. Con- 
sistently with his object, the author has chosen topics useful 
to the public in general and has written the books in a simple 
and easy style, avoiding as far as possible all technicalities, but, 
at the same, taking care to make clear the underlying princi- 
ples on the various topics dealt with by him. 
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The Ryct and the Land deals with the rights and liabilities 
of the Land-holders and Ryots in the various tenures of the 
Madras Presidency. The Book is the ceunterpart in Telugu of 
Mr. Sundaraja Aiyangar's book on “Land Tenures in the 
Madras Presidency ” with differences due to the limited scope 
and object of the work under notice. 


Mithakshara Law of Inheritance is excellent in its own 
way. To be able to give within a small compass even the barest 
outlines of the Mitakshara Law of Inheritance, with references 

to leading cases, requires a clear grasp of the leading principles 
in that branch of the law, anup to date knowledge of the de- 
cided cases, and a great command of the Telugu language, 
The work under notice affords abundant evidence that 
Mr. Srinivasacharyulu was fully qualified to undertake sucha 
task, 


We have therefore great pleasure in commending these 
books to the lay public and we trust that Mr. Srinivasacharyulu 
will meet with the encouragement he so richly deserves. 


[END OF VOLUME XLII1.] 
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MUHOMMAD HUSSAIN v. ABDUL GHAFUR KHAN: 3 LAH. I. L. 
R. 1. s 


Where there is a mortgage with possession and a lease by 
the mortgagee to the mortgagor of the mortgaged property, it is 
a question of fact in each case whether they form distinct 
transactions or a single transaction the lease" being solely 
intended as a means of paying the mortgagee the interest due on 
the mortgage. Prima facie the mortgage and the lease are 
distinct transactions and it.is on the person who sets up that 
they constitute a single transactiun to make it out. Ramakrishna 
Kukkilaya v. Nekkar Kuppanna 1. One of the circumstances 
which will be taken into cgnsideration in saying that the relation 
is really one of mortgagee and mortgagor and'not that of land- 
lord and tenant is that the rent happens to be exactly the same 
amount as the interest on the security without corresponding to 
the sum of money fairly payable for the occupation of 
the demised property if let to any other tenant. Per 
Jessel M. R. In Ex parte Isherwood Jn re Knight 2. But 
thatis not by any means a conclusive circumstance and it 
is possible that there were other facts in the case under 
notice leading to the conclusion that the mortgage and 
the lease where distinct transactions.- The «question will 
really depend on the intention ofsthe parties as gathered from 
the two instruments and the surrounding circumstances. If the 
two deeds cannot be considered apart from each other or if the 
amount of rent is to be proportionately reduced on a repayment 
of a part of the mortgage money, there will bea clear indica- 


tion that there is really only one transaction lndad Hasan Khan 
N. Badri Prasad 4, 


If in this case, the lease was only intended as a Jee for 
the repayment of the interest under the mortgage and the 
mortgagee was entitled in 1911 to call in theewhole of the 


1. (1917) 33 M. L. 7, 3819 2, 22 CH® D. 384 at p. 392 


3. 1. L. R. 20 All 401 at pp. 405 407. 
N. I. C,—1 
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mortgage amount, including the principal and interest, but: elec- 
ted to sue for the interest only in that year, the subsequent suit 
for principal and interest would seem to be clearly barred by 
reason of the prior suit under O, 2, R. 2 of the Civil Procedure 
Code. Muhammad Hafiz v. Muhammad Zakariya |, 


SERANGA SHESHA NAIDU v, PERIYASAMI OpayaR: I. L. R. 
44 M. 951. 

One Rangasami mortgaged the plaint property in’ 1866 and 
died in 1867 leaving him surviving a daughter. In 1900 the 
mortgagee sold the property representing it to be his own 
absolutely. The ‘daughter died in 1906, In 1914, the 
daughter's son brought a suit to recover the property as the 
reversioner of his grand-father. If Art. 134 applied as it 
prima jacte did, the suit would have been barred. But the 
argument was that Art. 141 applied, adverse possession 
having commenced only in 1900, i. e., after the death of the 
male owner and during the life time ef the life tenant. Their 
Lordships held that Art. 134 applied and the suit was barred. 
No doubt the Privy Council has held in cases governed by 
Art. 120, that the right to sue of the reversioner accrues only 
after the death of the widow, on the analogy of Art. 141. But 
the wording of Art. 134 leaves no room for the application of 
the analogy. If the article did not apply to cases where 
transfer takes place during the life-time the woman's estate 
holder cadit quaestio but then the argument would exclude 
Art. 148 as well—a conclusion obviously not intended. 
If on the other hand Art. 134 applied to the case, the date of 
the transfer is the starting point for hmitation and there is no 
room for the application of the analogy of Art. 141. The article 
will not apply where the mortgage is not valid as one effected 
by thesvidow for no necessity. If the mortgage is one effected 
by the widow for binding purposes of the estate the article 
might apply. It may is open to doubt whether Art, 139 would 
similarly apply in preference to Art. 141 though opinion is 
expressed by Ramesam, J. that it would. 


® ® 
J. 3. L. R, 44 All, p. 122 (P. C.) :42 M. L. J. 248. 
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e 
- ELUMALAI CHETTY ù. BALAKRISHNA MUDALIAR: L L. R. 44 


M. 965. 

Can the indorsee of a negotiable instrument take the benefit 
of an equitable mortgage by deposit of title-deeds though there 
is no registered deed of transfer of the mortgage right ? Their 
Lordships hold dissenting from Perumal Ammal Vy, Perumal 
Naicker 1. L. R. 44 M. 196 that the benefit would not pass. The 
view of the learned Chief Justice in the last named case was that 
it would pass by reason of S. 8 of the Transfer of Property Act. 
While noticing that case, we pointed out the inconsistent nature 
of his Lordship’s reasoning and were for holding that without 
a registered instrument the mortgage security would not pass. 
If the reasoning of his Lordship should be pressed logically 
there is no reason why in the ordinary case, the mortgage 
security should not pass by the transfer of the debt. The rea- 
soning that would exclude that result should it seems exclude 
also the transfer of the benefit of the security in the case of a 
mortgage by deposit of title deeds. 


GOPALA VENKANNA v. GOPALA NARASIMHAM : I, L. R. 44 
M. 984. 


The procedure adopted in this case is wholly withqut 
precedent. The widow was directed to make good the waste 
committed by her in respect of her husband’s property. cnsist- | 
ing of movables. The analogy of the managing member must 
make the court pause in pressing legal principles t® their logical 
conclusion. The widow was undoubtedly wrong in committing: 
waste. Courts have gone far enough in placing safeguards 
against ruin by the widow but there has been no case in which 
the case has directed her to make good out of her othereestate, 
the amount mis-spent by her. The scope of and the restrictions 
upon the widow’s right are largely of the customary description 
and their extension beyond the hitherto recognised limits on 
logical application of first principles is to be deprecated: 
There was the further and equally novel direction against the 
alienees to make good the same on the application of a principle 
of tracing for which the essential foyndation, judging from the 
facts as stated, was wholly lacking. It does not appear that the 
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movables were still in existence or that the proceeds into which 
they had been converted were traceable. 


GOVINDASWAMI ‘PILLAI v. DASAI GOUNDAN : L L, R. 44 
M. 971 5 | o 
_ Wethink the interpretation put upon the words “ agent duly 
authorised in that behalf” in sed 20 of the Limitation Act iS 
extrayagantly wide. It is a very long jump from the position 
that the guardian is not an agent authorised in that behalf as 
some courts were disposed to hold under the old Limitation 
Act to the conclusion that the Judge who pays the amount of 
compensation under the Land Acquisition Act paid into court 
to the’credit of the mortgage suit to the. mortgagee is the agent 
of the mortgagor duly authorised to make the payment.- The 
payment was in invitum, against the will and without reference 
to the mortgagor and by virtue of the right of the mortgagee to 
such payment under the law. The Judge in receiving the 
amount and paying to the mortgagee acted more as his agent 
than the agent of the mortgagor. The case of attachment is 
entirely different from a case like the present. 


- : e . . 
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Farca DIN v. QUTAB DIN : 3 LAHORE 7. 


Both law and good sense are in support of the view taken 
by the learned judges in this case. If, while a claim procee- 
ding is pending the execution application is dismissed | for 
default of the decree-holder under 0.21 R. 57 of the Civil 
Procedure.Code and consequently the attachment ceases, the 
claim proceedings come to an end along with the attachment 
and no orders are called for on the same. When under these 
circumstances the court on a subsequent date passes an order 
in the absence of one of the parties on the claim petition after 
it is functus officio, it will not affect the rights of either party, 
so as to attract the provisions of O. 21 R. 63 of the Code, It 
would be pedantry to say that such an order is an “ order ’’ 
contemplated by the provisions of O. 21, R. 63. The question 
will be ‘much more complicated if subsequent to an order 
against the claimant on the claim petition the execution appli- 
cation is dismissed and the attachment is removed. The view 
has ‘been held in some cages that the effect of the order in the 
claim petition enures only for the particular attachment under 
an execution application and the sale held under that attach- 
ment. See Umesh Chunder Roy v. Raj Bullabh Sen VU) Gopal 
Purshotam v. Bai Divali ?), Gollamapalli Subbayya v. Sankara 
Venkataratuam (3), So that if that attachment is withdrawn, 
there is no  conclusiveness attaching to the order on the 
claim petition any longer. Some cases have held that the 
conclusiveness of the order applies to all attachments made 
under an execution proceeding under the same decree, Veda- 
lingam Pillai v, Veerathal(4), The extreme view*has also been 
taken that the order is conclusive not merely for the pur- 
poses ‘of the decree in eXecution of which it was passed but for 
all decrees although in other suits, wherever the question arises 
between the same claimant and the same decree-holder Sttgariah 
Chetty v. Chinnabbil5), Ramaswaini Chetti v. Alagiri Chetti (6), 
No doubt if the terms of O. 21, R. 63 are to be understood 
in their widest sense and apart from the context in the Code, 
it is possible to interpret the rule so as to conclude the rights 
of the party against whom an order is passed even with regard 








(1). 8 Cal. 279. (2). 18 Bom. 241." 
(3). (1917) M. W. N. 85? (9). (1919) 37 M. L. J. 547 at p. 550, 
(5), 44 M. p 268, (6.) (1915) 27 1. C. 800. 

N. I, C.—-2 
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to all strangers to the inquiries and in any future MA aes 
To treat such ordersas a species of judgments in. rem has never 


been attempted and they have not been understood to negative 
the rights of the party against whom an order is passed as against 
-all the world and in all later proceedings. The words of the rule 
have therefore to be given a restricted operation, To give a res- 
tricted meaning to the rule, regard has to be taken to the place in 
the Code and the object it has to serve, Occurring immediately 
after the. ‘provisions relating to the attachment of property in 
execution of a decree, its object is to speedily settle'the question of 
title to the property and to ensure the execution purchaser under 
that attachment, a clear title to the property against the 
objector or the claimant uniess the latter sets aside the summary 
order by a suit within a comparatively short period of time as 
provided by article 11 of the Limitation Act. Sardhar: Lal v. 
Anibika Pershad 1, Venkataratuam v. Ranganayakamma 2, he 
objection is to the particular attachment and the objector if his 
right is negatived cannot set it gup against the execution 
purchaser who buys in the sale in pursuance of the attachment. 
It is doubtful whether the object of the legislature is to create 
a species of res judicata in respect of the claim order, as the 
order need not be after an adjudication of the claim and the 
Court in passing an order is not bound to investigate the claim 
or objection but may simply dismiss the application under the 
proviso to O, 21 R. 58 and still such an order has to be set 
aside by a suit within one year. Venkataratnam v. Ranga- 
nayakamma ?. Again it cannot be that a decision on a claim 
petition of a District Munsiff having limited pecuniary jurisdic- 
tion on the title to property of value much beyond his 
pecuniary limits should have the effect of res judicata when 
even his decision in a suit cannot have that effect in respect of 
a later suit of a larger pecuniary value, The inquiry is summary 
and necessarily very imperfect and in some cases no inquiry 
is held at all as under the proviso to O. 21 R. 58. These 
considerations tend towards giving rule 63 a most 
restricted construction and would seem to indicate that O. 
21, R. 63 will have full effect given to it if its operation is 
limited to ,questions arising under the same attachment. 





e 
1, 15 Cal. 521 at p. 526. 


2, 41 M. 985 al p, 995, 
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See. Umzshchunder Roy v. Raj Bullubhsen 1, Subbammal v. 
Lakshmana Iyer ?, Manilal Girdhar V. Nathalal 3, In any case 
it is doubtful whether it shauld be given a larger application 
than to cases arising in the execution of the same 
decree, though under later attachments because it is possible to 
suggest that the object of the rule is to decide whether the 
property can be attached by,the decreeholder for the realisa- 
tion of -the decree amount ; andiit is worthy of note that 
Singariah Chetty v. Chinnabbi +, has not been followed in 
Lakshmi Ammal v, Kadiresan Chettiar >. 





VENKATA Row. v. TuLsaRAM Rao: I. L. -R. 45 M. 29 
(Psy) 
Itis somewhat difficult to understand’ the ratio of the 
' decision of the Privy Council in this case. The father purported 
to release the rights of his branch under a partition decree, 
the quid’ pro quo being the withdrawing by the other side of 
the appeal filed by him against the decree. The Privy 
council held im Ganesha Rao.v. Tuljaram Rao $ that the 
compromise did not bind the son. The further question 
that arose was whether the compromise decree, bound the 
father’s share as it existed at the time of the compromise. The 
High Court held that it did so bind. The Privy Council hold 
on the contrary that it did not so bind. The argument of their 
Lordships isas we have already premised,. not quite intelh- 
gible. Their Lordships say that the release was not a release of 
individual rights but why it should not on the principle if res 
magis valeat quam pereat—be held to operate at least to the 
extent of his individual rights, their Lordships do” not indicate, 
Father's alienations are everyday being sustained on this 
principle to the extent of the father’s share. Their Lordships 
cannot be understood to have swept aside this well recognised 
rule. Their Lordships do not appear to have treated the Telease 
as an alienation for no consideration) they regard it as improper 
“ alienation) in which case, of course the case would become 
intelligible. Could it be that their Lordships are restricting the 
operation of the south Indian rule as to the efficacy of alienations 
to the extent of the transferor’s share within narrower limits 
than hitherto recognised? Or is it a decision per" incuriam ol 


Fore eg ee ee A Se ee oe ee 
1. 8 Cal. 279, 2, 26 M, L, J. 499. 
3. 45 Bom, 561. 4, 44 M. 268. 
5. 41M. L.-J. 198. 6. 36 Mad. 295. (P. C.) 
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the distinction ? The argument raised the question that the 
principle did not apply to release, that the father did not 
purport to affect his own share, and that if it is regarded as an 
alienation the alienation can operate only if it operated as a 
severance. It is a little difficult to understand the argument. 
But the Privy Council does seem to refer to these arguments in 
part at least as the basis of their conclusion. A little more clear 
statement ‘of the grounds of the decision by the august 
tribunal would have been welcome and would have saved much 
confusion which must result. 


MUHAMMAD IBRAHIM ROWTHER v.‘SHAIK IBRAHIM 
ROWTHER : I, L. R 45 M. 308 (P. C.) | 

The question in this case was as to the laws by which Lub- ” 
bais are governed. Their Lordships lay down that having regard 
to S, 16ofthe Madras Civil Courts Act, they being Muhamma-_ 
dans, they were prima facie governed by the Muhammadan Law 
and that it is for the party setting up any custom to prove by clear 
and unambiguous evidence an ancient and invariable custom. 
They point out that in cases like these, where admittedly the 
community has not elected to retain in its entirety the old law by 
which they were governed the only way in which the election to 
retain part of the old customs could be proved is by proving 
conduct and practice which are proof of custom, The predis- 
position in favor of finding custom by reason of the 
known habits and practices of those communities, is not 
sufficient to take the place of -evidence definite and un- 
ambiguous, pecessary to support custom. So far as the evidence 
went, they were mostly compromises while the actual decisions 
of courts were more against than in favor of the custom exclud- 
ing women. Their Lordships held that the evidence in those 
‘circumstances fell short of the standard required by the Privy 
Council in Ramalakshmi v. Sivanatha Perumal Sethurayar 1, 


1, (1872) 14 M. I. A. 570, 2. IL. R, 40 Cal. 21. 
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RAMACHANDRA Rao v, RAMACHANDRA Rao: I. L. R. 45 M. 
320 (P. C,) 

The decision of the Boardin Rangodn Botatoung Company 
v. Collector of Rangoon 1 was an unfortunate one and the present 
is an attempt.to get round it. Lord Buckmaster while getting 
round it in strict accordance with English procedure can hardly 
be said to have taken sufficient note of Indian procedure, His 
Lordship points out that the earlier case dealt with the question 
of the appraisement of compensation which is appropriately 
called an award while the decision between private parties as 
to their rights inter se in respect of compensation isa decree 
which will operate as res judicata in. subsequent proceedings. 
S. 11 C. P. C. his Lordship says, is not exhaustive of the 
rule of res judicata but what isto be noted is that there is no 
case so far in which the decision inan earlier proceeding has 
been held to be res judicata in a subsequent suit. The real 
difficulty is about the appeal; an appeal may not be necessary to 
constitute a decision res judicata. One is not sure that their 
Lordships would have confidently come to the conclusion to 
which they did come, if there was any doubt in their minds as 
to the right of appeal. Apart from special statutes, here in 
India, the right of appeal is,to be found in the Civil Procedure 
Code and it has been uniformly held that S. 141does not confer 
the right of appeal. Nor can $. 53 of the Land Acquisition Act 
be held to confer that right for that section applies the Pro- 
cedure of suits to proceedings before the court; the phrase 
would not obviously include an appeal to another court, the 
High Court. Their Lordships cut the knot by calling the 
adjudication a decree. S. 96 gives the right of appeal from a 
decree. . But the definition of “ decree” in S..2, C. P. C. shows 
that it refers to suits. Ex concessi, the proceedings in respect 
of land acquisition are not suits. The word “decree” is therefore 
not appropriately used having regard to the Civil Procedure, On 
the whole, one cannot help .feeling that their Lordships have 
-madea slip doubtless owing to their imperfect acquaintance 
with the scheme of the Civil Procedure in this country. 





MUHAMMAD HAFIZ v. MUHAMMADS ZaAkaRIyA: I. L, R. 44 
All. 121 (P. C.) . 

In this case, therewas a mortgage in favour of the plaintiff 
which fixed a period of 3 years for payment of the principal and 


N1C—3 : 
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interest was to be paid monthly but if there was default in 
payment of interest for 6 months, plaintiff was to have the 
right ‘to sue for the interest alone or for both the principal and 
interest without regard to the period fixed for payment. There 
was default in payment of interest for 3 years. A suit was 
brought for the amount of the interest anda decree for sale 
was passed for the same, Next, a suit was brought for the princi- 
pal amount and the subsequent interest. The question that arose 
was as to whether O. 2 R. 2, was a bar to sucha suit. Their 
Lordships hold it was. Their Lordships say that the cause of 
action of the plaintiffs was due either to the fact that six months’ 
interest had remained due or the fact that three years had expired 
and the principal had not been paid in either case they could 
have sued for the realisation’ of the security for the entire 
amount and therefore the rule barred the second suit ; they 
also point out that the sole relief that could be sought in both 
cases was realisation of the mortgage security for the mortgage 
was a simple mortgage without confaining an express covenant 
for the payment of principal and interest. ln making the last 
observation their Lordships’ attention was apparently not direc- 
ted to S. 58 of the Transfer of Property Act according to 
which a simple mortgage necessarily involves a personal under- 
taking to pay. Their Lordships distinguish Jashvant v. Vittal 1 
as a case in which both the causes of action and the remedies 
were distinct. It was this case apparently that made their Lord- 
ships advert to the absence of a personal covenant in respect of 
either the principal or interest. In Jashwant v, Vittal Ithe mort 
gage containgd an express covenant to pay interest every year ; it 
gave the mortgagee right to sue for possession in default, 
There was no express covenant to pay the principal at the 
end of five years, the period fixed. The Bombay High Court 
held that the cause of action for the interest was different 
from the cause of action for the principal and accordingly 
held that a suit for interest accrued due brought after the 
expiration of the period fixed for payment of the principal did 
not bar the suit for the principal. If there were distinct 
covenants for the payment of the principal and interest their 
Lordships’ ¿conclusion would have been different. As their 
Lordships conceive it, the, right of|the plaintiff was the right to 
realise the security conferred by the law, Their Lordships do-not 








1, (1895) I. L. R. 12 Bom. 267. 
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regard the cause of action different according as the right was 
stated to arise from one set of facts or the other. Now suppose 
the suit was brought before three years for interest alone, Would 
it have made any difference according to their Lordships ? 
Apparently not. The cause of action is the right to sell under the 
law and he could sue for the entire relief and he was bound to 
sue. The expiration of the three years’ period did not give rise 
to a new cause of action. The cause of action, their Lordships 
no doubt say, is the cause of action which gives occasion for, 
and forms the foundation of, the Suit and if that cause enables a 
man to ask for a larger and wider relief than that to which he 


limits his claim, he cannot afterwards seek tô recover the 
balance by independent proceeding. The word ‘cause of action’ 
is as elusive a word as “litigating under the same title” “the 
same matter” or “ thesame subject matter” and the old theory 
that the same cause of action means the.same bundle of essential 
facts forming the foundation of the claim requires apparently 
some modification in view, of this decision of their Lordships. 





MUHAMMAD SHA KHAN v. RAJA SETH SWARNI: L L. R. 44 
All, 185 (P. C.) 


In this case, a mortgage deed provided that the mortgagor 
should redeem at the end of 5 years but if he did not do so, 
the mortgagee should have the option of taking possession for 
twelve years. The question was whether this clause was 
binding against the mortgagor. Their Lordships hold it is not, 
whether it is an anomalous mortgage ur otherwise; Their Lord- 
ships say that S. 60 confers a right to redeem when the money 
has become payable and the right cannot been taken away 
by any contract of the parties, Section 98 has to be read so’ 
as not to conflict with S, 60. The mortgagee may hawe the 
option to take possession but if the mortgagor chooses to exer- 
Cise his right of redemption under S; 60 at any time though 


within those twelve years when the mortgagee has possession, 
he must submit to it. This overrules cases like Patta 
Mahamud v. Shaik Davood 1, Whether it sweeps by the 
board cases from Malabar which hold’ ¢hat a per- 
petual mortgage is good, may net be quite las clear though 
their tendency may be that, Section 58 says thatia mortgage is 





1, (1915) I. L. Ri 39 M. 1010. p 
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the transfer of an interest in land for securing the payment of 
money advanced S. 60 refers to the right of redemption at any 
time after the principaf money has become payable Section 98 
cannot be construed so as to conflict with Sec. 58 and 60. 
Where no time is fixed for the payment of money, it should be 
payable immediately and if thére is no payment of a debt secured 
by the mortgage, it is either not a mortgage or if a mortgage 
the clause prohibiting redemption must go. 





RAJA OF VENKATAGIRI v. SUBBIAH : I, L. R. 45 M. 1 (F.B.) 


It is difficult to see where their Lordships got the idea that 
a tenant should be one paying yearly rent. The idea does not 
seem to be either of English Law or of Indian Law. Under the 
franster of Property Act, a lease is a transfer of the right to 
enjoy either for a price paid or for rent, Under the English 
Law, it is a conveyance by way of demise for life or lives, for 
years or at will always fora less term than the party con- 
veying himself has, the consideration being usually rent ac- 
cording to Woodfall. But the word undoubtedly connotes 
the holding. of the land from or under another. But if the 
land is within the ambits of the Zamindari, prima facie itis a 
part of the Zamindari and the Zamindar would have the rever- 
sion which would include such valuable rights as mineral 
rights cf, The Secretary of State v. Srinivasachariar 1 Secretary 
of Slate v, Kistibas 2—See also 47 C. 98 which was a case of a 
grant of rent free Brahmottar where their Lordships call it a 
tenure and hold that the grantee is not entitled to minerals in 
the absence of clear evidence of a grant from the Zamindar, 


? 


ae 


1. (1915) I. L. R, 44 M. 421 (P. C.) 2. (1914) 1. L. R, 42 0. 710, 
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SHIVAPPA v. RAMACHANDRA, I. L. R. 46 B, 1, 


A dismissal under O, 41 r. 11 C.P,C, must be aaa to rest on 
a Judgment:and decree of the appellate Court itself and in this 
respect to differ from a dismissal of an appeal on the ground |. 
that it was not properly presented cf. (Alagappa v. Chokka- 
lingam 1, Abdul Kadir v. Sami Pandia 2,) or prosecuted (Datuk 
Nath v. Munni Dei 3, Abdul Majid v. Jawahir +,)-for it-isonly in. 
the latter’ case that the appellate Court does not. 
deal with the merits of the appeal, It would “then 
follow that.after a dismissal under O, 41, r. 11 the 
decree of the lower Court has’ given place to that of the 
appellate court andisno longerin force to be reviewed. 
Bapu v, Vajir 5, is of course inconsistent with this view and we 
‘are not satisfied that it is properly distinguished merely by say. 
ing that the application there was to amend and not to review 
the lower Court’s decree, That decision seems to have been 
to some extent influenced by the practice then prevailing of not 
drawing ap a formal ‘ decr ee ’ of the appellate Court in such 
cases—but as pointed out in Hanmant v, Annaji 6, that practice 
seems to have since been changed, . We do not see how it will 
be consistent with the pronouncement of the Full Bench in the 
case last cited to hold that in such a case ‘there is no.decree of 
the appellate Court to be executed ' or that even after the appel- 
late.decision the decree of the lower Court still remains ‘neither 
confirmed nor varied nor reversed’. In this view. and havirfg 
regard to the fact that Bapu v, Vajir 5 has been dissented from 
in Madras, Calcutta and Allahabad, it would -have been more 
satisfactory if the matter had been placed before a Full Bench 
and fnally decided, 


Aa e 


NARAYAN MORESHWAR v, WAMAN MAHADEO, I, L. R. 46 
B, 17, 


The question for decision in this case was whether when a 
widow succeeds (under the Bombay rule) as Golraja Sapinda to 
a woman the nature of her estate is different from what it is in 
cases of such succession toa male, The learned Judges admit 
that in the latter case she takes only a limited estate. We are 


——, 





1. (1918) I. L. R 41 M 904. 2. (1928) I. L. R943 M. 835. 
3. (1914) I. L. R. 36 A. 29t (P. C.) e4, (1914) 1.L, R. 36 A. 350 (P. C.) 
5. (1896) I. L. R. 21 B. 548. 6. (1913) I. L. R. 37 B. 610, 
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not satisfied that there is any sufficient reason for holding it to 
be otherwise in the former case. In Sheo Shankur Lal v, Debi 
Sahai 1, the Privy Coyncil draw special attention to the con- 
sensus ol opinion against any distinction being drawn 'bet- 
' ween what has been inherited from a male and what has been 
inherited” from a female’, Therule that a woman. can succeed 
as a Gotraja Sapinda rests on a certain interpretation accepted 
in the Bombay Presidency of éhe term 'gotraja' occurring 
in Yagnavalkya's text and this text only lays down the rule of 
succession to males, The last holder in the present case was 
an infant daughter of the last maleholder and though under the 
Bombay law she took an absolute estate and on her death un- 
married, betame a fresh stock of descent, the order of succession 
to the estate is by no means clear (cf. Gulappa v, Tayawes ?, 
Manilal v, Bai Rewa 3), and the observation thereon by ihe 
Judicial Committee in Sheo Shankar Lal v, Debi Sahai 4,) The 
Judgment of the Fuli Bench in Gandhi Maganlal v, Bai Jadab 5; 
contains, we are conStrained to. say, more, generalisations than 
were required for the case or are wawanted by authority, Jenkins, 
C,J. who delivered the main Judgment holds at the outset that the 
grand-mother succeeds in her own right and not as her husband’s 
widow. If so, it follows that the considerations governing the 
nature of her interest cannot hold good in the determination of 
the estate taken by a woman who succeeds (in the language of 
the Bombay cases) only in the capacity of her husbarid’s widow 
(cf. Jangli bai v. Jetha Appaji ® and Tukaram v, Narayan Ram 
‘chandra 1.) 


CHUNILAL v. LAXMAN GOVIND, I. L- R. 46 B. 24. 

We are with due respect, constrained to say that there is a 
mixing up of two different sets of ideas in this Judgment. In 
English law the operation of an acknowledgment in saving the 
bar of limitation is no doubt by an implication of a promise to 
pay but the position: is in some respects different in this country. 
A promise which by itself furnishes a substantive cause of ac- 
tion must have been made to the person suing and the English 
law imposes this restriction eventin respect of acknowledgments 
ae 





(1904 I. L, R. 25 A. 468. 2. (1907) I, L.R. 31 B. 453. 


1 
3. (1892| 1. L. R. 17 B. 758. 4. (1903) I. L. R. 26 A. at p. 474. 
5. (1899) I. L R, 24 B. 192, 8. (1908) I. L.'R. 32 B, 409. 


7, (1911) L L. R. 36 B. 338. 
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regufred to save limitation ‘but that has not been the view: 
under the Indian. statute. Further the logical application of 
the view taken in the case will tend tq. ignore the distinction 
between an acknowledgment which must be made -before the 
expiry of the period of limitation and a promise in. writing 
which may be effective even to revive a barred debt. This 
again. isa distinction. material in India but not in England 
(cf Ganga Prasad v. Ram Dayal !.) We may add that even 
under.the English -practice, the proper. course would seem to be 
to found the suit:on the original promise and not on the pro- 
mise (express or implied) contained in the acknowledgment: (see 
Darby and Bosanquet, Part VIII, ch. I). A- promise if it fur- 
nishes a new cause of action by itself would ordiharily involve 
an. extinction or supersession of the original cause -of action 
but this is fundamentally at variance with the accepted theory 
as to the operation of an KHAA ment, (cf Dukhi Sahu v, 
Mahomed Bikhu 2.) 





KESHAV v. MARUTI, b L. R. 46 B, 37. 

On the facts of “the particular case this decision is pto- 
bably right but the question mayi arise ere long whether in 
view of the observations ofthe Judicial Committee in Naba- 
kishore v. Upendra Kishore 3 it will be safe to accept unreserved- 
ly the position stated in Akkanna v. Venkayya 4 as to the 
character and devolution of properties acquired by a widow 
with the savings out of the income of her husband’s estate. It 
would seem as if the Judicial Committee would throw on those 
claiming under the widow the onus of proving that-she had so 
dealt with the savings OT the acquired | properties that ey, 
would remain her own, 





. NILKANTH DEVRAO 7. RAM: KRISHNA VITHAL ; I, L, R, 46 
B. 191. ; E 
“The learned Judges may well have taken a broader ground 
and held that S. 92 C. P. C, ought not to þe applied to suits-in 
assertion OT vindication of. a right inhering i in the plaintiff in a 
special capacity, as distinguished from the rights of the public 
generally. This is practically the result of the recent Full Bench 
decision of the Madras High Court in Appanna Poricha. v, 


——o ee auaa m 


aT eae SRA al 
1. (1904) 1. L.-R, 23 A? 502. 2. - (1883) I. L.R 10 C. 284, 
3, (1921) 42 M. L: J. 263... ” (1901) I. L. R, 25 M. 351. 
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Narasinga Poricha 1 which in effect (though not interms) must 
be taken to over rule cases like Subramanya v. Krishnasami 2 
which rest ona wide amd literal ‘application of clause (2) of 
S. 92 without due reference to the object and policy of the 
main part of the section, 





JASRAJ BASTIMAL v. SADASHIV MAHADEV : I. L. R. 46 B. 
137. $ 

There has been some conflict amongst decisions in India 
as to whether a minor can be precluded by the rule of estoppel 
from pleading his minority. In addition to the considerations 
stated by us when reviewing Dadasaheb Dasarathrow v, Bai 
Nahani > we*may mention that after the approval by the 
Judicial Committee in Mohamed Syedol Ariffin v. Yeohooi Gark 4 
of the decision of the Court of Appeal in Leslie.Limted v, Sheill 3 
would be introducing an unfounded and unnecessary distinct 
tion between the law in England and the rule in India. to hold 
that in India a minor is estopped by his own representation as to 
his age. We are rather surprised to,find that the Judgment 
makes no reference to these.cases thoughithey seem to have 
been cited in the course of the argument. 


BHAIDAS-SHIVDAS v. Bal GULAB I. L, R. 46 B.153 

The decision of the Judicial Committee in this case is rested 
on a different ground from that adopted by the Courts in India. 
In their Lordships’ view, the will gave an absolute estate to the 
widow in the first instance and assuming that the later clauses 
in the will were sufficient to create a trust in favour of the 
daughters in respect of “whatever property there may remain 
after the deatH of the wife’ such a trust must their Lordships 
hold, fail on the ground of uncertainty'as to the subject matter, 
Whether the result would have been otherwise if instead of a 
trust there had been a direct bequest by the testator himself to 
the daughters of whatever may remain at the death of the wife, 


the tenor of the judgment does not enable us to say. What- 
ever may be held as to the validity of such a bequest, it was 
necessary in this case for the appellant to maintain that the 
daughter who predeceased the widow took a vested interest 
during the widow’s life-time but this could not be done in the 
view that the widow took an absolute estate under the will. 





‘iene ens rt mŘaħŘħŮĖ- 
1. (1921) 41M. L. J. 608. 2. (1916) I. L. R. 42 M. 668. 


3. (1917) I. L-R. 41 B. 480. ° 4. (1916) L. R. 431. A. 256. 
5. (1914) L. R. 3 K. B. 607. e 
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"PANDURANG BALAJI v. MAHADEV GOPAL :’ LL.R. 46 B, 195, 


. We have no doubt that the decision fully meets the equities 
of the case but the basis of the decison seems to us open to 
question. 

The rule of the English Law is no doubt that the ven do 
is entitled to interest on the purchase money till date of 
payment but as pointed out by the Privy Council in Maung 
Shive Goh, v. Maung Iun | fhe Transfer of Property Act has 
not adopted that principle as it has refused to recognise*in the 
transferee a right to the rents and profits of the property before 
the ownership passes by the execution and registration of a 
sale deed. Macleod, C. J. is no doubt supported by the obser- 
vation that he quotes from Ratanlal v. Municipal Commissioner 
of Bombay 2 but as will appear from the authorities cited the 
rule seems to have been so stated there with reference to the 
English law and without adverting to the difference between 
that and the scheme of the Transfer of Property Act. S. 55 of 
the Act no doubt makes no specific provision for the case of a 
vendee entering into poss@ssion before the execution of the sale 
deed but this will not justify the application to that case of a 
principle inconsistent with the scheme of the Act. The 
vendor’s right to interest during the interval between the 
‘passing of the ownership to the buyer’ and the payment of the 
purchase money is. provided for in clause 4 (b) of the section, 
The claim for interest in this case must therefore rest if at Ħall 
only. on the Interest Act or on general equitable principles ; or 
it may be, as indicated in the judgment of Justice Shah that the 
plaintiff's claim is only to the rents and profits received by the 


vendee, 





PUSARPU VENKATA REDDAYYA v, THORUM YARAKAYYA : I, L. R. 
45 M. 35. i 
From the indecent of three ee inl. L. R. 44 M. 919 
that the transferee of a part of the decree.is entitled to apply for 
execution of the decree, it would seem to follow that such 
application would furnish a fresh starting point for limitation, 
seeing that there is no limitation in the. article of limitation 
applicable to the case viz., 182 as to be-person or the subject 
matter of the application except in so ) far as the decree deals 








se ee m 


1. (1916) I. L. R. 44 C. 542. 2. (1918) I. L R. 43.. 
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with distinct portions of subject matter and is Te ed severally 
in favour of different persons, In cl. (2), 3 or 4 for instance, 
it is quite im material as to whom the appeal, reviewor amen- 
dment application is by. It will also be noticed that the expla- 
nations were not there originally but were added in effect 
embodying the result of decisions. If the decree is an integral 
whole, the fact that by any subsequent act of the parties the 
interest of the decree holders has become distinct cannot affect 
the nature of the execution application suits bearing on the 
question of limitation though it may be that the court in its 
discretion may not permit one such to execute portions of the 
decree in which he is not interested, , As rightly pointed out by 
their Lordships, it is not legitimate to extend the operation of a 
rule of limitation by the application of an analogy in this case 
the anaiogy of a several decree to a decree which is not several 
in the first instance but the interest in which of the vatious 
persons interested has become defined by mutual arrangemens 
or otherwise, 


NARAIN v, ABDUL HAMID : 3 Lahore p. 36. 


There isa direct conflict between the High Court of 
Madras on the one hand (See Seshayyangar v, Jainuladin 1 , 
Srinivasa Sasirial v. Subramania Aiyar ?, and Saldanha v. Henry 
Hart 3 , and the High Courts of Bombay, Calcutta and Lahore 
on the other (See Nusseerooddeen Biswas v. Ujjul Biswas 4, 
Khemraj Shri , Krishnadas -v. Kisanlala Surajmal 5, 
Kanchani Bewa v. Jadul Paramanik 6, and Nazim v, 
Abdul Hamjd7, on the question whether the appel- 
late Court has AAA to order security for costs against 
a pauper appellant where he has preferred the appeal 
as a pauper. We venture to think that the correct view is 
what has been held by the Madras High Court although the 
preponderance of authority is against it. It must be admitted 
that Order 44 of the Civil Proceedure Code is not exhaustive 
of the procedure in respect of pauper appeals so as to exclude 
any- reference to the general appellate proceedure contained in 














1. LL. R.3 M. 66 2. I L.R 17M, L. J. 583 
3. I.L. R. 8 M. 902 4. I.L: R.17 W. R. 68 
5. 1. L. R. 42B. 5. ° 6.0 I. L, R. 48 i. C. 971 


7. 3 Lahore. 30. 
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Order 41.0f the Code. So that it follows that except in so far 
as the provisions of Order 44 do not go against those of Order 
41, the latter provisions apply to pawper appeals as well. 
The only exemptions in favour of a pauper appellant under, O. 
44 R. I read with O. 33, R. 8 are that he should not be liable to 
pay the court fee on the Memorandum of appeal or in respect 
of any petition, appointment of a  pleader or other 
proceeding connected with the appeal. In all- other respects 
the pauper appellant is subject to the same rules as -any eother 
ordinary litigant. It is beyond doubt in this country that in a 
pauper suit an unsuccessful pauper plaintiff is bound to pay the 
costs of the defendant under the- ordinary provisions of the 
‘Code relating to costs. Jetha Mulchand v, Gulraj. Jasrup |. 
That a successful pauper can recover costs from the other side 
including the court fees ordinarily payable by a plaintiff is 
clear from O. 33, R. 10. It follows therefore that an unsuccess- 
ful pauper appellant is bound to pay the costs of the appeal to 
the respondents under the Code, The.only question remaining 
is whether the applicatron of O. 41, R. 10 to pauper. 
appeals is so repugnant to the existence: of ‘a right of 
appeal or a restriction on it that it must be held to be 
inapplicable to appeals in forina pauperis. Such an argument 
was addressed to the Privy Council in respect of Letters 
Patent appeals relying on certain Madras decisions in 
Sabhapathi Chetti v. Narayanasami Chettt ? and Sesha Ayyar vw. 
Nagarathana Lala 3 and the Privy Council held over ruling 
those cases that the provisions as to security for costs are 
only rules regulating the appellate procedure and do not 
take away or restrict the existing right of “ appeal. See 
Sabitri Thakurain v, Savi and another 4. Very great reliance 
has been placed in support of the view held in Bombay 
and Lahore on the decision of the Court of Appeal in Wille v. 
St. John, The exact point decided in this case is clearly brought 
out in the headnote and it related to the effect of an order for 
security for costs of the appeal which was proceeded with in 
ordinary manner after an order allowing the appellant to proceed 
with the appeal as a pauper. In England the exemption of a 
pauper from the liability to pay costs has been regulated by 
statutes from very early times and the present rules are to be 





1, I.L. R. 8 B. 577 (F.B,)® 2. J.P, R.25 M 555, 
5. 27 M. 121. 4, IL.R. 48 C 481:40 M.L.J. 308, 
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found. inm ©.::16` Rr. 29 and 30 of the Rules of Supreme Court, 

rules which are wholly dis-similar to the. provisions of the Civil 
Procedure Code. Tha Master of the Rolls in W4lle v. St, Jont 1 
makes this the basis of the judgment at page 70+ and says “I 
start with the proposition, established centuries ago by statute 
and since developed by judicial decisions and now embodied in 
rules, that a person disabled by poverty is entitled to assert or 
defend his assumed rights without the liability to pay cosis,” a 
propogition which is totally inapplicable to India. (The italics 
are ours.) We have, very fully discussed and shown that the 
English cases on the subject of pauper actions and appeals are 
not safe guides to the procedure in this country in commenting 
on Khemraj Shri Krishnadas v, Kisanlala Surajmal 2 It has not: 
to be overlooked in this connection that poverty and insolvency 
in England are, far from being grounds for exempting the 
appellant from (giving security for costs, special, grounds for 
ordering security for costs in appeals Brown v. Smith 3 Harlock 
v. Ashberry 4 Whittaker v, Kershaw 5 It is therefore difficult 
to see why the respondent should nob have security for the costs 
of the appeal which he is entitled to recover in the event of his 
succeeding in the appeal. 


3 3, 1910, 1 Ch. 701. 
2. L L. R. 42 B.5 Se: 3tM. L. J, (Notes of Indian, Cases.) pp. 47 to 50. 
3. I. L, R. 10 Ch. D. 973. 4. I. L. R. 19 Ch. D, 84. 
5, I L R 44Ch D. 296. 
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YADAO v. NAMDEO. (1921) I. L. R. 49 C. 1 (P. C.) 

Decisions likè this do not help to promote certainty in 
Indian law. Though the proposition "as stated in Ramji v. 
Ghaman 1 refers to the division between the kusbund and his 
co-parceners and the vesting of the husband's estate in the 
widow as the deciding factor, we are not sure if the learned 
Judges who were dealing with a first adoption by the widow 
had in mind the case of the son so adopted, dying after becoming 
divided from his co-parceners and the widow making a second 
adoption when the estate had vested in her as heir to her son. 
It may be possible to distinguish the present case from Ramji 
v. Ghaman !, on this ground but their Lordships have preferred 
to deal with the larger question itself; We cannot with all respect 
recognise that their Lordships have dealt with the matter 
from the correct stand point. It is obvious from the judgment 
of Sir Michael Westropp that he was not quite satished as to 
the soundness of the decision in Rukmabhai v. Radhabai # but as 
it was there and there was something to be said in favour of it 
the learned Judges contenfed themselves by saying that in the 
absence of clear usag2 or authority they were not prepared to 
extend it. We are not aware of any textual authority throwing 
light on the point and ona question mainly dependent on 
usage it is not safe to begin the discussion by trying to see 
whether, there is any sound reason why, the power of the widow 
to adopt should depend upon the’ question of the divided status 
- of her husband or the vesting of his estate in her. Their Lord- 
ships have not attached any significan¢e to the fact that during 
the 40 years that have elapsed since Ramji v. Ghaman t no 
judge in Bombay has thrown any doubt upon tifat decision or 
insisted on its reconsideration. It is difficult to understand the 
purpose of the elaborate notice by their Lordships of the 
earlier Judgment in Bayabai v. Bala Venkatesh 3 for it is not 
relied on in Ramjiv. Ghaman as bearing on the question 
actually before the Full Bench. . 





GovINDLAL BANSILAL ¥. BANSILAL MOTILAL I, L. R. 46 
B. 249, 

Taking it that clause 12 of the Letters Patent should be so 
read as to give jurisdiction to the High Court ver suits for 
1 (879) L L. R. 5 B, %98, 2 ($868) 5 Bom, H, C. A. C, J. 181, 

3. (1866) 7 Bom. H C. Appx. 1 
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land even if part only of the property is situate within the 
limits of the original jurisdiction, it won’t follow that where the 
rest of the property $ situate outside British India the court 
will have jurisdiction over the latter as well. The explanation 
to S. 16, C. P. C., though not in terms governing the Letters 
Patent embodies a general principle of jurisdiction and legal 
interpretation and the considerations adverted to in Ramacharya 
v. Anantucharya’ are therefore equally applicable to a suit on 
the otiginal side of the High Court. A claim for partition 
through court is not one that can be regarded as a case where 
‘the relief sought can be entirely obtained by the personal 
obedience of the defendant’ and with all respect to the learned 
Chief Justice we are unable to see how the question of jurisdic- 
tion can be made tu depend on the attitude of the parties. 





GULAPPA v. ERAVA. I, L. R. 46 B. 269. 

We quite agree that when a mortgage decree had been 
passed in 1904 and it had even been followed by an order 
absolute for sale in 1907, it was erroneous to hold that on the 
passing of the new Code it became necessary to obtain a final 
decree before taking further proceedings in execution, But 
rightly or wrongly the court had so held on a former occasion 
and that order had been allowed to become final. The appli- 
cation now in question was accordingly framed and dealt with 
as one for a final decree. If so, we do not see whence the 
learned judges get the principle that the former application 
dismissed for default would serve as a step-in-aid of execution, 
This theory has no application to proceedings in the suit itself, 
A further question may arise whether if they are to be 
regarded as proceedings before decree, the dismissal of an earlier 
application may not debar a later application for the same 
purpose cf. Upendrachandra v, Sakhichand 3, 

But even if such a second application should -be maintain- 
able, it would be proper to calculate the period of limitation 
for it from the date when the right to apply originally accrued 
and not from the former application (see Ahmad Khan v. 


Ganra, 2) ch. Ramaswami v. Sokkappa., +. 





. . 
BASAPPA v. FAKIRAPPA J. L. R. 45 B, 292. 


i. (1893) I. L. R. 18 B, 389. 2, (1917) I. L. R. 40 A. 235, 


3, (1912) 16 C. L. 7. 3. 4. (1918) 35 M. L. J, 194. 
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The question whethér the consent of the reversioners can 
validate a gift by a Hindu Widow was the subject of difference 
of opinion prior to Rangaswami Goundan's 3 case. See Pilu v. 
Babaji 4, Kanuram Deb v, Kashi Chandra >, Bhaktawar v. Bhag- 
wan 6, Venkatasubba Iyer v. Chinnasami.?7 But the Privy 
Council have now made it clear that the consent operates only 
as presumptive evidence of necessity which ‘if not rebutted by 
contrary proof’ will validate the transaction. And as observed 
in that very case ‘a deed of gift cannot possibly be held to be 
evidence of alienation for value for purposes of necessity’. If 
the consent cannot validate the gift, does it at least give rise 
toa personal estoppel available as against the” consenting 
reversioner if and when he becomes the actual reversioner?. 
The learned judges in the present case say ‘Yes’ and they rest 
this answer on Bajrangi Singh’s®, case as explained in 
Rangasami Goundan’s case, With all respect, we are unable to 
find any thing in the latter case to support this view. In the 
judgment of the Chief Justice (as reported) there appears to be 
a mixing up of the two cases. Taking them however in their 
proper order (and taking the reference at page 298 to be to 
Rangasami Goundan’'s case) we are unable. to agree with the 
learned judge that according to the Privy Council a consenting 
reversioner will in all cases be bound by his consent: The 
language in Bajrangi Singh’s his case is no doubt unhappy but 
in the later case they had endeavoured at length to explain 
-it and state ‘its true import’. They then go on to observe that 
if Bajrangi Singh’s case had been decidedon the ground 
of estoppel, the facts there were different. It- seems to us 
unwarranted to construe this as a pronouncement in favour of 
the applicability of the rule of estoppel. If that were the 
question, what does it matter whether all the reversioners had 
consented or only some, for the estoppel can affect only those 
who had consented. The previous passage in their Lordships’ 
judgment shows that the estoppel can if at all ariseonly under 
S. 115 of the Evidence Act. What then is the representation of 
fact which the reversioner can be said to have made by joining 
in the gift by the widow and how has the donee been led 
to change his position thereby. If as in, Bajrangi 


a AA Aa 
3. (1918) 1. L R. 42 M. 5%. 4, ® (1909) I,-L. R. 34 B. 165, 
5, (1909) 14C. W. N. 226. 6. (1910)7 A. L. J. 121, 
7. (1911) 22 M. L.iJ. 488. 8. (1907) I L. R. 30A. 1, 
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Singh’s ‘case the transaction is one by way of sale, the trans- | 
feree could at least contend that the reversioner’s concurrence. 
involved a representatidn as to necessity or that if the reversio- 
ner had not concurred he would not have paid his money ; a 
donee has not even this plea to put forward. 





KUSHABA RAMJI v. BUDHAJ! SAKHARAM : I. L. R. 46 B. 348. 

We have nothing to say agaiħst the decision in this case. 
But we are not sure that we comprehend the significance of the _ 
observation of Justice Shah that under the new Code the question 
may not rise whether or not a preliminary decree for redemp- 
tion (if not followed up) will bar a fresh suit for the same purpose, - 
lt istrue that the new Code has made it clear that the two 
adjudications in mortgage suits should be regarded as prelimi- 
niary decree’ and ‘ final decree’ and not as ‘final decree ’-and 
‘order absolute ’ respectively ; but some of the considerations 
relied on by Bhashyam Iyengar, J, in Vedapurathi v. Vallabha 
Valiya Raja |! will still hold good against the maintainability of 
a second suit, even when the former®suit had stopped with only 
a preliminary decree.’ The preliminary decree is not the less 
a final adjudication within the meaning of the rule of Res- 
judicata, because so far as it goes, it cannot be altered except on 
appeal or review. And the principle of the ‘ merger ’ of the 
original cause of action will still apply. - 

. Macleod, C. J. draws attention toan ‘inconsistency’ between 
Rules 7 and 8 of O. 34, C. P. C. According to him the ‘prelimi- 
nary decree ought not to direct more than this that if the 
plaintiff makes a default then the mortgagee should havea 
right to ask for a final decree either for foreclosure or sale? It 
seems to us that his observations will equally apply to rules 2 
and 4, As pointed out in Vedapurathi v. Vallabha Valia Raja | 
the consequences of non-payment !had formerly to, be stated 
in the first decree itself because that was the only decree 
in the case and the order absolute being a proceeding in execu- 
tion can merely carry out those directions but not add to them. 
But under the present Code it will be sufficient if the prelimi- 
nary decree adjudicates on the points in; issue and fixes the 
amount due. The legal consequences of payment or non-payment 
may well be left to be provided for in the final decree (cf. rules 
15, 16 and 18 of O. 20, Ce P. C.) ° 


Paaie a m a 


1. (1902) E L. R. 25 M. 300. 
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MAHANT DriyaL Doss v. MAHANT-SUNDAR Das, 3 Lah. 
p. 35. å 


We venture to doubt the soundness of the suggestion that 
when an ex parte order is made under S. 149 for the payment 
of the deficient Court fees payable in a proceeding, the other 
side cannot after putting in appearance object to the order on 
the basis that the grounds or which the discretion was eXercis- 
ed under the section were insufficient or that no grounds 
existed for the exercise of the same and that the allegations 
originally made to the Court were false. It seems to be fairly 
well settled that in cases of wilful default in the payment of 
Court fees and in cases of poverty where the party is unable to 
pay the Court fees originally, the Court will not extend the time 
under S, 149. See Lekh Ram v. Ramji Das 1. Where in such 
cases the Court exercises its power in the absence of the other. 
side, tbe latter should not be precluded from bringing these, 
circumstances to the cognisarice of the..judge after notice is 
served, On this questionethe cases which have held that the 
appellate Court will not review the discretion exercised by the 

"lower Court under the section do not really throw any light, 
_ because the appellate Court will not generally interfere with the 
discretion of the lower Court exercised after contest. The 
objection in such cases seems to be originally one under S. 6 
of the Court Fees Act which prohibits the receipt of the docu- 
ments without the necessary Court fee thereon; and when 
subsequently, after the period of limitation they are presented 
with the proper Court fee, in the absence of an order under 
S. 149 of the Code which dates back the pafmentto the 
original date, the presentation will-be out of time. If a person 
who is pussessed of ample means had with the object of evad- 
ing the payment of Court fees filed an application for leave to 
appeal in forma patperis and the Court comes to such ae con- 
clusion, there seems to be nothing to prevent the Court from 
not allowing him tume to pay the proper Court fees on the 
memorandum of appeal, in the absence of a rule as suggested 
in Nallavadiva Ammal v' Subramanya Pillai 2, 





1. (4990) I. L. R. 1 Lah. 234 3 I.L. R. 40 M, 687, 
N I C—7 
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BHAGAT RAM v. SAHIB DEVI 3 Lah. p. 55. 


Prior to 1877, there was a difference of opinion as to the 
true nature of a widow’s right of maintenance out of the pro- 
perties which once belonged to her husband in common with 
his coparceners. It was formerly thought by some judges that 
the right was of the nature of a charge in the strict legal 
sense ot the term which would" affect the properties into 
whosasoever hands they or any of them might pass. 
This view of the law was negatived conclusively by 
West, J in a very elaborate judgment in Lakshman Rama- 
chandra Joshi and another v. Satyabhamabai 1, The reason 
of the rule, that a widow’s right of maintenance is not 
a real right or interest in property is, that so long as 
her husband was living, he and-his co-parceners were the only 
persons entitled to the properties, his wife then having no interest 
therein, and that on his death, the properties pass by survivor- 
ship to the surviving members of the joint family unaffected by 
any interest in them in favour of the widow and that a previously 
non-existing interest in property cannot spring up as against her 
husband’s co-parceners. If therefore the widow’s right ol 
maintenance is called a charge it can only be in a loose sense 
a charge on the succession just like simple debts, the expenses 
of initiation of sons or the marriages of the daughters of the 
family, The debts of her husband wili even take precedence 
over her right of maintenance, so that if the properties are sold 
for her husband’s debts, she has no right of recourse against 
those properties in the hands of the purchaser. It does not 
however follbw from the fact that her right is not a legal 
charge on the properties that her husband’s co-parceners can 
defeat her right by alienating the properties without providing 
for her maintenance ; and the ancient texts prohibited gifts of 
propefties to such an extent as to deprive a man’s family of the 
means of subsistence. See Mayne’s Hindu Law, S. 460. This 
rule has been recognised by the Courts and the questions which 
arise before invalidating alienations of properties for valuable 
consideration by surviving co-parceners as against the widow’s 
right of maintenance are whether the alienations were made by the 
vendor withethe intention of defeating the widow’s maintenance 
and whether the purchases took them with notice of such inten- 
tion. Both the conditions must co-exist and can be inferred from 


1, I.1. R.2 B. 495. 
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the circumstances attending the transaction. In other words 
unless the alienee participates in the fraud, the safe is good against 
the widow, It is this rule of Hindu Law established by the 
texts and the decisions that was enacted in the from of S. 39 
of the Transfer of Property, although .S. 2 of the Act provides 
taht nothing in that section (S, 39) as well as tbe other sections 
of Chapter 11 of the Act affects any rule of Hindui Law. See 
Ram Kunwar v. Ram Dai, 1. If these are the rules for arriving 
at the validity of the alienation as against widows it is mma- 
terial whether there is any property left in the hands of their 
husband’s co-parceners and it is not necessary that they should 
be exhausted before resorting to the properties spld, because 
once the intention to defeat maintenance is made out on the 
facts the sale cannot be good against the widow. Buta Court 
will not, however, as a rule on the facts come to the conclusion 
that the sale was intended to defraud a widow of her mainte- 
nance if there is property still left in the hands of the co-parce- 
ners which will be sufficient to meet the claim of maintenance. 
The view of Jackson, J in “4dhiranee Narain Coomary v. Shona 
Malee Pat Mahadai 2, was therefore rightly pointed out to be 
wrong when he held that the properties in the hands of co- 
parceners should be exhausted before attacking the alienations 
to strangers. See Lakshman Ramachandra Joshi and another 
v. Satyabhamaba: 3. The present case is one which is very 
strong on the facts and we think their Lordships rightly came 
to the conclusion that the sale could not stand against the 
widow although there was still the equity of redemption in some 
property still vested in the co-parcener of her late husband, 


PRASANNAMAYI DEBYA v. BAIKUNTANATH I, L. R. 49 C. 132. 


In respect of the duty of an Appellate Court when dealing 
with the opinion of, a trial Judge on points depending upon 
oral evidence there are observations in certain judgments which 
if taken literally and without regard to other considerations 
may unduly restrict the legitimate sphere of the appellate func- 
lion. The following remarks of |the Judicial Committee in a 
very recent Judgment Palchur Sankarareddi v. Palchur M aha- 
lakshmamma indicates the basis and the true limits of 
the rule :—“There are two ways in which one may approach the 


1. I, L. R. 22 All. 326. 2. I.L. R, 1C. 365. 
3. L L. R. 2 B. 495 at p. 520. 
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question of credibility. When the question is whether a wit- 
ness is speaking-the truth or not, light is thrown upon it by the 
demeanour of that witrfess in the box by the manner in which he 
answers the questions and by how he seems to be affected by the 
questions that are put to him. No doubt, there the trial Judge 
has an advantage which cannot possibly be shared by an 
appellate court. But when the views upon credibility are 
founded upon argumentative inferences from facts which are 
not disputed, then the court of appeal is really in just as good 
a situation as the Judge of first instance. (See-also Adam Haji 
Peer Mohamed Ishack v. Sakavath Hussain Atbari 1, 


. 
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APPANNA v. NARASINGA. ‘I. L. R. 45 M. 113 (F. B.) 


A Full of Bench of five Judges have decided in this case 
that S. 92 of the Civil Proçedure Code has not affected the right 
of suit possessed by a trustee against his co-trustee for account. 
The opinion of their Lordships seems to be that the section 
applies only to suits by two or mote beneficiaries suing and 
does not apply to suits brought by trustees in their capacity as 
trusices for reliefs to which they are entitled under the general 
law and apart from this section, Suits though brought by 
trustees for reliefs to which they would not be entitled as trus- 
tees under the general law would be barred by the section. The 
only question so that would be whether the particular relief is 
one that the trustee as such can claim or whether it is one that 
he can claim as one of the beneficiaries ? For instance, an 
action by the trustee for possession and for an account against a 
person wrongfully in possession of the office of trustee, would 
not be barred, not to speak of a similar action against, a stran- 
ger. The course of reasoning adopted in the leading judgment 
would seem equally to exempt suits brought by persons other 
than trustees in the assertion of their individual private rights 
other than those possessed by them as members of the public 
interested in the institution. 


1, (1922) 43 M, L..J. 199, 
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OFFICIAL RECEIVER v. Kanga: J. L. R. 45 M. 167. 


The property of'the insolvent vésts in the Official Receiver; 
as such he would be entitled to sue. The ‘provision for ' leave 
for instituting action has accordingly been construed to be a 
precaution for the protection of the estate, entirely a matter 
between the Court and the Receiver and its absence cannot 
be pleaded in bar to an ‘action by the Receiver. [n re Bransa: 
Ex-parte Trustee (1914) 2 K. B. 701. . 





KATTA RAMASWAMI GUPTA v. KAMALAMMAL : I. L. R, +5 M. 
173. ° 

As pointed out by Sir Frederick Pollock, the language of 
S, 178 of the Contract Act is uncautiously wide. In effect, 
to bring the Indian Law in linelwith the English the Courts 
have put a limited construction on the word “possession” as 
meaning juridical possession which enables a person to effect- 
ively dispose of the ownership of the property “in the absence 
of instructions to the contrary.’ Ss. 178 and 108 are not pari 
‘maleria and the argument based upon the earlier section seems 
to be wholly inconclusive, S, 108 may shew the tendency of 
legislature but that is hardly a ground for importing the words 
that are not in the section into the section, It is open to question 
whether the restriction sought to be imported from those words 
is itself’ justified. Looking’ to the words of the section itself 
apart from prepossessions derived from one’s ideas as to 
‘English law, the cases that put a limited construction seem to 
be questionable. They in fact are doing what was deprecated 
by Lord Halsbury in the case of Vagliano v. Vagliano, In this 
case the immunity of the purchaser was sought to be based on 
two further grounds which seem to be obviously untenable, viz., 
- that the bailor is a trustee or at least, the obligation is in the 
nature of a trust and consequently the purchaser is protected 
under S. 96. A bailment is obviously not a trust and obligations 
analogous to trusts are enumerated by the [rusts Act and the 
present is not one such, . 





| 
SANKARA NAYANAR v. THANGAMMA : I. L. R, 45 M. 202, 
KUPPUSAMY CHETTJAR v. RAJAGOPALA AIYAR, I. L. R. 45 M. 466. 
There is a clear conflict between these two cases though 
Mr, Justice Ayling treats the observations in the earlier case as 
NI C—8 i 
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obiter. In the first of these cases there was a decree for redemp- 
tion, in default for sale, Ihe mortgagor applied for extension of 
time for redemption andapparently when that was refused applied 
for sale. The question was whether the former application was 
a step-in-aid of execution. Their Lordships held that it was and 
one of the arguments urged against so bolding was that the 
application was not in execution (Spencer J's Judgment at p 204) 
i.e., to say that there was no pending execution application in 
aid of which the previous application was made, This argument 
was rejected by both the Judges. In the second case, the ques- 
tion was whether a counter statement by the decree holder oppo- 
sing an applitation by the judgment-debtor to certifying payment 
under O, 21 R.-2 was an application for a step-in-aid of 
execution, The case could very well have been decided on the 
ground that there was no application but his Lordship Mr. 
Justice Ayling bases the judgment on the ground that the appli- 
cation to take the step-in-aid of execution contemplated by the 
wlause is one made in the course of a, pending execution appli-- 
cation. Mr. Justice Ramesam was perfectly right in saying that 
thereis no case which decides that, though there are inconclusive 
obiter dicta in support of the position in 24 M. 188 S17 C..53'% 
15 B. 242, None of these cases had to decide the question but 
in all of them the distinction between an application for execu- 
tion and an application to take.a step-in-aid is stated to be that ` 
whereas the former is “an application setting the court in 
motion to execute the decree in any manner set out incl. (j) of 
the section” (235) having so set the court in motion, “ any 
urther appligation during the continuance of the same procee- 
ding is an application to take a step-in-aid of execution within 


' the terms of cl. 4 inthe last column”. The court had not 


occasion in any of these cases to consider whether the defi- 
nition ıs exhaustive. In ló C. 647 one of the cases cited, the 
application made in the course of execution (a wider expression) in 
furtherance of execution is said to be an application to take a 
step-in-aid of execution. The only point there was as to whether 
a suit was within the clause. As against these cases, you have 
an early case 5 M, 141 which expressly decides that the appli- 
cation need not be one pending an application for execution 
but may be 8ome preliminary proceeding prior to execution. 
An application merely for’ transfer of a decree has been held 
to be within the clause though no application for execution 


e 
PART. XI]: THE MADRAS LAW JOURNAL (N. 1, GX 31 


could be pending at the time Chandranath v. Guruprosun- 
no 1 Todar Mat v. Phola Kunwar 2 Pandyranga v. Vythilinga 3. 
Again applications for execution bad as such owing. to material 
defects have been treated 'as steps-in-aid of execution, Pachi- 
appa v. Poojali 4 Samia Pillai v. Chockalinga 5 Gopal Chunder 
v. Gosina® Bepin v, Bibi Zohra 7 Dhonkal v. Phakkar $ 
Kamakshi Pillai v. Ramaswaryy Pillay 9. Application by a trans- 
feree of a decree to be recognised as such has been 
held to be a step-in-aid of execution though no prayer as 
to execution was made by him in the petition Srinivasa 
v. Dharani Mudali 10; Annamalai v. Ramaier!!, An application 
to obtain delivery of property purchased by ihe detree holder 
has been held to be an application to take a step-in-aid though 

‘no execution petition was actually pending at the time Laksh- 
manan v. Kannammal }2,'In this case, the lower court had dis- 
missed the application as barred relying on Choudhry v. Kali 
Puldo 13 as there was no execution application pending at th’ 
time. Their Lordships rely upon Sariatolla v, Raj Kumari 14 
a similar case where Mr. Justice Banerjea points out that the 
execution of which the particular application asks the court to 
take a step-in-aid may be a past or future execution, When the 
application is one antecedent to any specific execution the 
connection between the application and the execution must be 
sufficiently proximate or necessary., Application for a copy of 
the decree may not have this requisite connection, Puthia Veelil 
Moidin v. Raman Nayar 5. Undoubtedly the ordinary cases 
would be of those that are made in the course of a pending 
execution petition but there is no reason why the clause should 
be restricted to them, Courts need not be astute to find reasons 
for the dismissal of petitions for’ execution realising as they 
should do that the woes of the decree holder commence after 
the decree. The necessity for a liberal construction was recog- 
nised in I. L. R. 5 M. 141 and nothing has happened since to 
alter the court’s attitude in the matter. 





1. (1895) I. L- R. 22 C: 375. 2. (1913) 1.L.R, 35_A. 389. 
- 3, (1907) I. L. R. 30 M. 537. | 4, (1905) I, L. R, 28 M. 557. 
5. (1908) I. L. R. 17 M, 76. 6. (1898) I. L. R. 25 C. 594. F. B. 
7. (1908) I. L. R. 35 C. 1046. 8. (1893)1 L. R. 15 A. 84; 
9. (1907) 18 M. L, J. 14. . 10. (1907) 17 M, Is. J. 475. 
11. (1907) I. L. R. 31 Me234. 42. (1900) I. L. R 24 M. 185, 
13. (1889) I. L. R, 17 C. 53.7 14 (1900) I. L. R. 27 C. 709, 


15, (1920) 39 M. L. J, 572. 
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v The other points in these “cases were :—in the first there 
was the question. as to whether a step-in-aid of execution 
should be a steptin-aid of the particular mode -of execution 
sought for subsequently. ‘Their Lordships rightly hold not. In 
the latter case, their Lordships were addressed an argument 
that limitation should be regarded as ‘suspended in the circum- 
stances of the case. The decision of the Full Bench in 
Muthukurakkai Chetts v. Mader Amma © has, we should have 
thought, effectively disposed of all such contentions. 
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1. (1919) I, L. R. 43 M. 185. 
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BISHESHAR SINGH v. HANUMAN SINGH: I.L,R. 44A, 1 AND. 
SURABAJIT SINGH v. Ral Kumar Ral: I. L. 44 A 5. 

These two cases consider the circumstatices in which a decree 
for joint possession can be given. The rights of tenants—in— 
common iter se have been the subject of considerable discus- 
sion, in fact there is a series of decisions dealing with the matter-- 
when a decree for joint possession may and may not be given, 
when an injunction is properl¥ obtainable and so forth. Prima 
facie as Mr. Justice mukherjee points out in Babu Narendra v. 
Jogendra | co-owners are entitled to hold joint possession of 
joint property and if one co-sharer seeks to defeat the claim 
of another co-sharer to joint possession special ¢ircumstan- 
ces must be alleged and establised so as to justify ex- 
clusive occupation of the joint property by one of the co-owners. 
if a co-owner is ousted, he is always entitled to maintain an 
action for joint possession. Ouster is not necessarily actual 
eviction ; it may be actual or constructive. Nor is it necessary that 
the plaintiff that seeks joint possession must have been actually 
in possession previously. Exclusive occupation ofa portion 
is not necessarily ouster unless if is in denial of the right of the 
other co-owners. Babu Narendra v. Jogendra 1. In 18 C. 10 
the Privy Council refused to pass a decree for joint possession 
when a co-owner was found to have been in possession of a part 
without objection raising crops thereon. Even in the case of 
denial of title a decree for joint possession may not involve inter? 
ference with the peaceful occupation of a part (O. 21 r. 35) 
(p. 8 of the second of the cases under review.) As pointed out 
by Mr, Justice Mukherjee, the rule laid down by the Privy 
Council is arule of equity and good conscience and must be 
applied with reference to the circumstances of each case. In 
the absence of ouster, a decree for joint possession is not a matter 
of course 15 I. C. 665, Similar principles have been applied to 
suits for injunction as between co-owners, see 11 C.L. J. 189. 


ANANDI PRASAD DUBE v. KRISHNA CHANDRA MUKHERIEA : 
I, L. R. 44 A, 9, 

When a first mortgagee purchases the equity of redemp- 
tion and takes possession, what is the basis on which accounts 
are to be taken when a subsequent mortgagee brings 4 suit upon 
his mortgage and the priér mortgagee furchaser claims priority 

1. (1916) 20 C. W. N. 1258, 
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for his mortgage i.e. to’say is he entitled to-have- interest on 
his money or profits or both? If the first mortgage was a usu- 
fructuary mortgage thére could be no question that he is not en- 
titled to anything more than profits for his interest‘and ashe has 
had if, he could not claim interest. The difficulty arises where 
the first mortgage is a simple mortgage and the mortgagee has 
purchased the equity of redemption. The cases have decided 
that the mortgagee shall not have both interest and profits. For 
this they have precedent in I. L. R. 18-C, 15+ where the Privy 
Council gave interest to the first mortgagee only till the date of 
his taking over possession. Their Lordships do not statethe reason 
but Indian decisions have sought to give reasons though none of 
them seem to be fully convincing. The reason given in Sri Ram 
v. Kesav Mal one of the cases relied upon in the case under review 
is “since the appellants have been in possession from the’ date 
of their purchase, it must be deemed that the usufruct was 
appropriated as an equivalent for interest upon the money paid 
be them. Every person who purchases property for a certain 
value is presumed to pay such valie as would yield to hima 
sufficient return for the money invested by him in the property”. 
The reason given may be good enough if the purchaser was 
aware of. the intermediate mortgage and counted upon its 
having to be paid for out of the property. For ordinarily pro- 
perty sold out right fetches much more than it would on a mort- 
Sage, the purchaser being content with a smaller quid pro quo 
on account of the permanence of the investment, It is hardly 
right that the intermediate mortgagee should have the benefit 
of the mistaken calculation or it may be the misfortune of the 
purchaser. "But it is argued “suppose a first mortgagee takes a 
further mortgage on the property for the amount due on his first 
mortgage after the execution of the second mortgage in favour 
of a third person and suppose further’ that according to the 
terms of the substituted mortgage the rate of interest agreed 
upon is less than that fixed in the previous mortgage instrument 
It is quited clear ` that he cannot be entitled to the higher rate 
of interest fixed in his first mortgage” Syed Ibrahim Saheb v. 
Arumugam 1, The answer is that the parties have not agreed 
that the interest should be reduced. Perhaps the true solution 
is that suggested further in the same case “ the rule embodied 
in S. 101 is one which in" equity and jiistice should be enforced 
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to protect the. rights created under the first mortgage and the 
question in each case is what is the measure of protection 
which equity and justice require to be geven ”. The mortgagee 
is prima facie entitled to interest up to payment I.L.R. 18 C. 164. 
There may be cases where it would not be equitable to regard 
possession as equivalent to payment of the whole interest but of 
only a part of the interest when credit would be given only in 
respect of such part. There Yemains an argument of Mr. Justice 
Mookherjea advanced in Satnarain Tewari v. Sheobaran' “ It 
is only their mortgagee character which can support their claim 
for interest and it is only the status of full owners that can 
justify the enjoyment of the profits by them. They cannot 
simultaneously enforce their rights in both capacities ”. To this 
a two fold answer suggests itself, In the first place, the purcha- 
ser's ownership of the equity of redemption is not ignored alto- 
gether even when the right of subrogation is insisted upon. 
Secondly the second mortgagee. had no right to call upon the 
purchaser to account for the income. The only way that the 
position can be justified iswe think, either on the footing that the 
sale involves a giving up of further claim for interest against the 
mortgagor and therefore against the secoud mortgagee also or 
on the footing that having regard to the circumstances, equity 
will regard the receipt of income as payment ‘of interest. As we 
suggested before, the latter perhaps is the better reason and it 
has the additional merit of enabling the court to do justicg in 
individual cases, | 


l KESHO PRASAD SINGH 7, SHEO PERGASH OJHA: L L. R. 44 
All 19 F. B. ; 


In this case, the Allahabad High Court holds following the 
ratio of the decisions in Venkatanarayana Pillai v. Subbam- 
mal 2, and the observations in Janaki Ammal v. Narayana- 
swami Aiyar 3, that the decision in a suit by a reversioner to 
set aside an alienation is binding on the actual reversioner. 
Such a case is provided for according to the full Bench in Ex- 
planation VI of Sec. 11 of the Civil procedure Code Mr, Justice 
Tudball classifies suits by reversioners into 4 classes 

(i) suits for a declaration that he himself is tne pre- 
sumptive reversioner. > 


1. (1911) 14 C. L, J, 560. 2, (1915) 1, L. R. 38 M. 404, 
3. (1916) I, L. R. 39 M. 634, 
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(ii) fora declaration that an alienation is ‘not binding. 

(iii) for a declaration that an adoption is not valid. 

(iv) to restrain the widow from wasting or damaging 
the property. He points out rightly we think that the 
first would not be a representative suit but the*others would be 
such to which the rule enunciated would apply. This is the 
view taken by the Madras High Court in Chiruvolu Punna mma 
v. Chiruvolit Peraragu !, (as to adoption) and in Veramma v. 
Gopalatlas Ayya (as to alienation). | 


RAM BRICHH Rai v. DEOO Trwari: |. L, R. 44. All. 160. 


In this case, a suit was brought upon a mortgage executed 
by members of a joint Hindu family but a part only of the 
consideration being found binding a decree for sale was passed 
against the family to that extent anda money decree for the 
balance against the executants, It was held that an application 
to execute the decree for sale agaiyst the family saved the 
other part of the decree as well from the bar of limitation. A 
converse case to this is Subrahmanya Chettiar v. dlagappa 
chettiar 2, There was a decree for mesne profits against A and B 
and a decree for costs against A, Band C. It was held that an 
application to execute the decree for mesne profits against A 
and B saved the portion of the decree against A, B and C. Their 
Lofdships would read the section liberally and hold that pro- 
vided there is a joint decree and application: against some one 
or any of them the decree would be saved, But we rather 
think that the proper way of looking at these cases is to regard 
these explanations as not exhaustive of the situations in which 
application against one would save the decree against others. 
The section is perfectly general and except in the case of 
several decrees, an application against one would save the 
decree against others as well. The explanation only embodied 
the eftect of earlier decisions and need hardly be regarded to 
exhaust the saving possibilities of the main clause, 


1. (1905) I. L. R. 29 M. 390, l 2. (1906) f, L, R, 30 M. 268, 
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PHUL CHUND v, KANHAYYA LAL: I. L. R. 44 A. 130. 

The opinion of Mr. justice Wallach iy this case which pre- 
vailed seems to be based on a view which is opposed to the 
decision of the Privy Council in 40 M. L. J. 149. Kalyan Singh 
v. Jagan Prasad | seems to be quite as open to the objection. 
But the conclusion of Mr. Justice Wallach seems nevertheless 
to be right, The decree was against the frm and certain 
property was'sought to be attached as firm property. Objection 
was taxen by the respondents that it was not firm property and 
that they were not parties to the decree, On these grounds their 
shares in the property were released. The present application 
was under order 21 r. 50 (2) for leave to ezechte against 
them as partners of the firm. We do not think the order on 
the first application could be res judicata if the second 
proceeding. In fact so long as no order under that rule is 
made, there is no executable decree against the other partners 
individually cf Sahib v. Hamud 2, In that view it is obvious 
that the proceeding under grder 21 r. 50 could not be barred 
by tbe previous proceeding cf. Ashfhash Khen v, Gawri Sahai 5, 





RAMCHAND v, BANK OF UPPER INDIA LTD., 3 Lau. 59, 
As to the decision in the case that when a secured credi- 
tor of a company seeks to realise his security after the company 
| goes into liquidation, he is entitled to the interest on the debf 
down to the date of realisation, there can be no doubt. As it was 
pointed out by Lord Romilly M. R. in (Warrant Finauce Com- 
pany’s Case * , in such a case, the matter will have to be looked 
at as if the winding up had not occurred at all; and the creditor 
would be entitled to the security till all the principal, interest 
and costs are -paid. That there isa fundamental difference 
between a proof by a secured creditor. in the winding up anda 
proceeding to enforce his security has bean clearly pointed out 
even recently by Lord Davey in Economic Life Assurance Society 
y, Usborne 5 , where he observed “ it was an application by a 
debenture holder to prove as a creditor in the winding up— 
not to enforce his security, but to prove as’a creditor. A 
winding up is not the proper place. in which to enforce your 


1. (1915) I. L. R. 37 All. 589, 2, (1911) I. L. R, 35 M, H4, 
3. (1911) I. L, R. 33 A. 264 P. C, 1, (1870) 10 Equity p, L1, 


5, L, R. 1902A C. 147 w. pp, 151, 152. 
1 c—10 
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. 
security and the proof of the creditor is in respect Of his 
personal rights only, ¿It appears, indeed to have been argued 
on the basis of the old fallacy that because something is re» 
coverable in a foreclosure or!redemption action, therefore there 
is a personal right to payment.” 


But when the learned Judges go on to observe that in the 
liquidation in question the rules‘in bankruptcy will have to be 
applfed we are not quite sure the matter is free from doubt. 
It must be mentioned in this connection that in the case, the 
company went into liquidation on the 24th June 1913, prior to 
the coming into force of the Indian Companies Act of 1913. If 
the Act of 1913 applied to the case, the winding up in the case 
would have attracted the provisions of S. 229 of the Act which 
enacts that in the winding up of an insolvent company the 
same rules should prevail and be observed with regard to 
the respective: rights of secured jand unsecured creditors and 
debts provable as are in force for the time being under 
the law of insolvency with repect t6 the estates of persons ad- 
judged insolvent ; but S. 284 of the Act expressly povides that 
in cases of a winding up pending when the Act comes into 
force, the repealed Act of 882 should continue to'be applica- 
ble. Apart from the. section this would be the result and the 
Act of 1913 will have no retrospective effect so as to affect pen- 
ting liquidations, Compare In re Joseph Suche and Co., 
Limited ! , a decision of Jessel M. R. The question becomes 
material because the old Companies Act did not contain a pro- 
vision corresponding to S, 229 of the later Act. Itis therefore 
necessary to inquire into the state of things in England before 
the corresponding provision in the English Act was introduced, 
S. 229 of the Indian Act of 1913 was borrowed from S. 207 of 
English Companies Consolidation Act of 1903 which in its 
turn’ was taken from S. 10 of the Judicature Act of 1875, The 
English Companies Act of 1862 did not contain any correspon- 
ding provision ; andit was then held that in cases of winding 
up, asecured creditor was entitled to proceed to put forward his 
claim as in an admistration in chancery as distinguished from an 
administration in bankruptcy. Mason v. Bogg 2, Kellock's case ® , 


in re Joseph Suche and Co Limited 1, The difference between 
e e 


ee eer nt e ai, 


l. (1875) 1 Ch. D. p., 48. 2. 2 Myln and Craig 443, 
3. (1363) 3 Ch. App. 769, 
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the two modes of administration for the present purpose lay in 
this, that in an administration in chancery, the secured creditor 
was entitled to prove for his entire debt in adminstration and 
then proceed to realise his security, provided he did not recover 
more than the amount that was due to him, while in bankruptcy 
he could only prove for the balance of his debt after valuing 
his security. This right of proof of the secured creditor re- 
serving his security in chancery was felt to be unjust; and S. 10 
of the Judicature Act 1875 was enacted which introduced’ the 
rules of administration in bankruptcy to the cases of secured 
creditors in winding up. See In re Withernsea Brickworks 1, 
It is therefore, to say the least doubtful whether the older rule of 
administration in chancery should be followed in the cases of 
secured creditors in matters winding up before the tst April 
1914 or the rule of administration in bankruptcy. 


Even otherwise, the language used by the learned Judges 
that, as far as possible the rules of bankruptcy have been held 
applicable to liquidation matters, would unless it is taken with 
special reference to the facts in the case lead to some misappre- 
hension. In the first place, the rules of bankruptcy are appli- 
able to-the liquidation only of insolvent companies and not 
to the liquidation of all companies. . For this purpose the 
provisions of S. 229 of the Act of 1913 and of the English 
Act are clear and it was held by Lord Sebourne in 
In re Milan Tram ways Company Ex parle Theys. 2 that once it 
is shown that the assests of the company are sufficient to pay 
the debts and the costs in full, the analogous English section of 
the Judicature Act would not apply to the liquidatign of such a 
company. Besides, even in cases where the section applies it 
has been “clearly laid down that except for the spe cific and 
limited purposes mentioned in the section, the rules of bankrup- 
ptcy will not apply to the winding up of an insolvent company, 
Thus for instance, the rules as to reputed ownership obtaining 
in bankrnptcy do not apply to a winding up, Gorringe v. 
Irwell India Rubber and Gutta Percha Works,” Again the 
avoidance of certain settlements and executions of judgments 
possible in bankruptcy has no, place in the winding up of 
insolvent companies except to the extent to which specific 





WA a Oe eee 


e a 
1. (1880) 16 Ch. D. 337, 2: (1884) 25 Ch. D. 587 al p. 591. 


3, (1886 34 Ch. D, 128, 
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s 
provision is made therefor in the Companies Act. In re 


Withernsea Brickworks. 1 In re Leng Tarn v. Emmerson, ? 
e 


LAKHU MAL v. BISHEN Das: 3 LAH, 74. 

This decision is fully in accord with the view of the 
Privy Council in Chet Ram v. Ram Singh 3 which was decided . 
subsequent to this case, Evere since the decision in Sahu 
Ran, Chandra v. Bhup Singh 4 was published, the far reaching 
effects of some of the observations in the case on the question 
of the existence of pious obligation of the sons to discharge 
their father’s debts in the father’s life time and on the question 
of the antecedent nature of mortgage debts so as to support a 
subsequent alienation, were noticed by the Indian High Courts. 
The High Courts of Madras, Bombay and Calcutta held that 
the observations as to the pious obligation springing up after 
the father’s life time in Sahu Ram Chandrav. Bhup Singh + 
were only obiter. On the second question two strong Full 
Benches of the High Courts of Maglras and Patna held that the 
observations of the Privy Council should not be literally in- 
terpreted, See Avrumugham Chelly v. Muthu Koundan > 
Mathura Misra v, Rajkumar Misra ®, On this latter question 
the Privy Council in Chet Ram v, Ram Singh 3 has again 
adhered to their own observations in Sahu Ram Chandra v. 
Bhup Singh 4 without canvassing the arguments in Arumugham 
Chetty v. Muthu Koundan > which was cited to their Lordships 
or distinguishing it because in the case before the Lordships 
the gestion did not arise directly for decision. The result of 
their Lordships’ latest pronouncement which was made without 
any knowledge of the Indian conditions resting on what 
has been considered as well settled law for a quarter of a 
century would only be to upset titles in numberless cases as 
pointed out in the latest edition of Mayne’s Hindu Law (Ninth 
edition) at p. 421. The only remedy now is for the legislature 
to take up the question and remedy the existing state of law, as 
suggested by us in our article in 43 M. L. J. 1 (Journal), 


1. (1880) 16 Ch. D. 337 at gp. 341. 2, 1895) 1 Ch. 652 at pp. 656. 655. 
3. 43M. L,J.98: 491, A, 228, 4, I. L. R39 All. 437. 
5. 6 Pat, L. J. 526. 6. 42 All, 711, 
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SHAIKH RAFIQ-UD-DIN v. HAJI SHAIKH ASGAR ALI: 1 
Patna 1. 


Suits for declaratory relief are within proper limits a useful 
class of suits and anything which restricts the power of Courts 
in granting the relief in proper cases isto be regretted. O. 25 
R. 5 of the English Supreme Court Rules gives large powers to 
grant declaratory Judgments i in England. S. 42 of the Specific 
"Relief Act has comparatively a restricted operation and the 
construction of the section so as to exclude its operation’to the 
present case does not seem to be unwarranted. Cf. Ram Krishna 
v. Narayana. 1 But the learned Judges seem to have assumed 
that a suit for declaration not covered by S. 42 of «the Specific 
Relief Act cannot lie. That such an assumption is unfounded 
is clear from Robert Fischer v, The Secretary of State for India 
in Council 2; Ram Krishna, Narayana | ; Ramachandra Raov, 
Secretary of State for India, Veeramanchaneni Ramaswamy v, 
Soma Pitchayya 3, Without saying that there ıs a right to 
obtain declaratory decrees | in all cases not covered by S. 42, 
it must-be said as pointed out by the Privy Council, in Robert 
Fischer v. The Secretary of State for India in Council ? that in 
‘cases where such power was exercised before the enactment of 
the corresponding provision of the Chancery Procedure Act of 
1852 such a power still continues to exist in our courts. 


Although at Common law, a person who was entitled to 
contribution from another had no cause of action against the 
other before he has paid more than his- share of the liability, 
courts of equity recognised the right of a person entitled 
to contribution to be protected before he parted with more 
than his share of the money due for the common liability and 
granted a declaration of the right-of contribution with such 
ancillary reliefs as the nature of the case admitted. Such 
a relief quia timet was a well known and an ancient remedy 
in the English Equity Courts. In this connection 
we would refer to the case of Wolmershausen v. Gullick +, where 
all the older authorities are cited and discussed and which has 
since been considered as the leading case on the subject. We 
would particularly draw attention to the passage at pp. 527 and 
528 where Lord Lindley’s general statement of the law ; in his 


1; (1916) I. L. R. 39°M.080, e 2, (1898) I, L. R. 22 M, 270, 
3, (1920)1M. W. N. 393, 4. (1893) 2 Ch. 514. 
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work on partnership is referred to and adopted as applicable 
to all cases of joint liability, In that case Wright, J., held that 
asurety against whorh judgment had been obtained by the 
principal creditor for the full amount of the guarantee, can 
maintain an action againt a co-surety for a declaration of his 
right to contribution and a direction that on the plaintiff paying 
his own share, the defendant is to indemnify him against further 
payment or liability. In Putti Nafayanamurihi Ayyar v. Mari- 
muthie Pillai | the distinction between the jurisdiction at law 
and equity was not kept in view and the cases which were relied 
on for the view that there can be no cause of action before 
payment was actually made, were only cases at Common law, 
We do not overlook the distinction between the existence of 
the power of the Court to give a quia timet relief and the exer- 
cise of the power in individual cases ; and it must be admitted 
that the granting of such relief should only be made under 
very strong circumstances, 


CHET Ram v. Ram Sincu: "Il, L, R. 44 All. 368: 
43 M. L. J. 98. (P. C.) 

In this case, their Lordships reaffirmed certain of ‘the. 
propositions laid down in Sahu Ramchandra’s case 2 
which were explained away as obiter dicta in Arumugham 
Chetty v, Muthu Gowudan 3 (one of the cases cited ‘in 
amgument in this case and therefore considered by the 
Privy Council), In this case, a father had given a 
usufructuary mortgage for Rs, 8,000 of which Rs. 7,000 was 
paid in cash. The mortgage contained no personal covenant 
and was redeemable in 10 years. Three years after, the father 
sold the property for Ks, 13,500 of which the mortgage debt 
of 8,000 formed part of the consideration. The mortgage for 
-Rs, 8,000 was found to be not binding except to the extent 
of Rs, 1,000. Their Lordships held that, except to this extent, 
the mortgage was not an antecedent debt within the 
meaning of the. Hindu law rule which permits the father 
to sell for his antecedent debts. Says Lord Shaw in deliver- 
ing the judgment of the Privy Council: “ But an argument 
was submitted supported by the judgment of the subordinate 
judge to the effect that although by the rules of’ the 


1, (1903) 26 M, 322, . 2. (191791. L R. 39 All, 437 P.C. 
. 3. (1919) I. L, R. 42M. 711 (F, B.) 
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Mitakshara Law a mortgage is at its date an invalid deed 
in so far as purporting to encumber the joint family 
property, yet when it purports to become the consideration for 
a sale it then becomes a just and legal consideration on the 
principle of antecedent debt. The family property could not 
be affected by such an invalid mortgage but it could be sold 
next year or next day to the mortgagee for an antecedent debt— 
namely the mortgage debt itseff Thus, by turning an antecedent 
debt simply into a debt ‘antecedent’ to the .sale the whole 
doctrine of antecedent debt is reduced ad absurdum, the 
principle of the Mitakshara law is circumvented, and the rights 
of the junior members of a Hindu family are no longer protec- 
ted but can be easily destroyed, Their Lordships cannot hold 
that this is in accordance with the Jaw ”’ So goes the answer of 
the -Full Bench in the affirmative to the question whether an 
independent debt not immoral or illegal contracted by the 
father on the security of the joint estate antecedent to the mort- 
gage sued on cari be treated as an antecedent debt to support 
the charge on the son’s shar®s also to the extent of the sums se- 
cured by the prior mortgage. The difference between the Allaha- 
bad and Madras law as regards the efficacy of the transaction 
to bind the father’s own share cannot make any material diffe- 
tence in the matter. The aspect of the mortgage asa debt apart 
from being an alienation was reliea upon as.justifying its being 
treated as an antecedent debt if in fact it is antecedent to the" 
subsequent transaction, Their Lordships reject that course of 
reasoning as wholly wrong. In Madras also, the mortgage as 
mortgage is bad but in recognition of an equity in favour of the 
purchaser, the Court may uphold it against the share of the 
alienor in that property (subject to all the risks of a partition 
suit). The fucther question whether if in the previous mortgage 
there is a personal covenant, the debt may validly form an 
antecedent debt cannot be said to be directly decided as tHere 
was no personal covenant in the case. But the observations do 
seem to cover even such a case for it is said that the disconnec- 
tion with the mortgage must be in fact as well as in time. 

The next question was as to whether the plaintifis were 
bound to return the purchase money, Their Lordships say, no 
—thus impliedly overrujing Kuar Hagmal Bai v. Súnder Das ! 


—— 





(1) (1885) 1. L. R. 11 C. 396. 
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which held that when a sale by the father is set aside 
by the son he is bound to return theiconsideration. The reason 
given by their Lordships has even a morelfar—reaching effect. 
They say following the observations in Sahu Ramachandra's 
case that there is no pious obligation on the son to pay the 
father’s debt during the life time of the father, The case was 
one of grandsons but their Lordships base their decision on the 
ground that there is no pious obKgation during the life time of 
the person that incurred the debt. This is a decision of their 
Lordships and can, in no view, be brushed aside as obiter. The 
cases that lay down the contrary were all cited and must be 
taken as overruled. 

The rule that in execution of a decree against the father ` 
for his personal debt the interest of the ‘sons also inay be sold 
remains for that rule is based on the other rule that a father 
may sell or mortgage ancestral property for his antecedent 
debts. The Court does what the father can do himself, ın 
other words, the court is executing the power. of the father for 
the benefit of the creditor. But ifsthe father should happen to 
be separate from the sons at the time proceedings are sought to 
be taken, the creditor is without a remedy.\. Such a calamity 
may happen by partition, or even by a declaration by the sons 
communicated to the father, There is no pious obligation 
during the life-time of the father nor any after partition, 
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SRINIVASACHARIAR v. EVALAPPA MUDALIAR : I, L. R. 45 M, 
565 P. C. 

In this case, their Lordships dissente entirely trom the view 
“that where the discoverable origins of property show it to be 
trust property, the onus of establishing that it must have illegi- 
timately come into trustee’s own right rests upon the benefici- 
aries ”. “ Upon the contrary ” they say “ the onus is and is 
heavily upon the trustee to show by the clearest and most un- 
impeachable evidence the legitimacy of his personal acquisition.” 
The High Court had not laid down any so startling a proposi- 
tion but only that “ we cinnot say, at this distance of time 
and in view of this long enjoyment that the title of the temple 
has been sufficiently established in the present suit as to the 
great bulk of the properties which tn the paimash are not entered 
as temple properties’, They had applied the presumption of 
Jegal origin inferable from long enjoyment to trustees, the pre- 
sumption that is undoubtedly applicable to ordinary cases 
of long enjoyment and their Lordships apparently disap- 
prove of this application, for as their Lordships say “ it 
would require circumstances unique to warrant the transfer or 
transmutation of those endowment lands into the private pro- 
perty of the trustee ” 

In this case, both the District Court and the High 
court had found that the trustee had failed to keep proper 
accounts and the accounts which he had brought into court 
“were written up for the purpose of the case ”. Their Lordships 
say: “they have considerable doubt as to whether any litigant 
found to be guilty of seriously reprehensible conduct of the des- 
cription could ever have been retained in the office of Dharma- 
kartha. The worshippers of the temple, the true beneficiaries 
are entitled at least in regard to the trusteeship thereto as also 
is a court of law before whom such delinquencies are esta- 
blished to insist upon the first step towards trustworthiness in 
administration being taken by the removal of the trustee ”, 
Their Lordships having found certain properties found by the 
High court not to be temple properties, tu be temple properties, 
their Lordships had no doubt that the trustee had to be 
removed. | l 

Referring to the term Wharmakartha their Lordships 
say approving of the explanations given of that term in 
the “very learned judgments” delivered in Vidyapurna v, 

NIC 
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Vidyanithi, “that he is literally and no more than the 
manager of a charity and his rights, apart it may be in 
certain circumstances from the question of personal support are 
never ina higher legal category than that of a mere trustee.” 
It is not “that of a shebait of a religious institution or of the 
head of a mutt. These functionaries have a much higher right 
with larger power of disposal and administration and they have 
a personal interest of a beneficial character.” 


Rant Buat Rar Kunwar SINGH v. JAI INDAR BAHADUR 
SINGH ; I. L. R. 44, All. 435 (P. C.) 


This case turned on the construction of a will by an Oudh 
Talukdar who while giving the estate to his nephew gave his 
wife an “ allowance besides the sir lands in her possession.” 
The question was whether the grant included a certain village 
handed over to her possession by the testator during his life 
time as a rent free grant. Their Lordships held that it did 
as the term. sir was one that was loosely used, in some contexts 
to mean only homefarm land of the proprietor, in others, 
grants for maintenance. The further question was as to 
whether her position in respect of such land was that ofa 
tenant or of a proprietor. Their Lordships held that she was a 
proprietor for life in respect of the land and as such no 
question arose as to whether as proprietor the legatee was not 
entitled to claim rent on the village- 


RAMAYYA v. KOTAMMA: l. L. R. 45 M. 370. 

In this &ase, the question was one of limitation, The suit 
was brought by the plaintiff as purchaser from the reversioner to 
the estate of a certain person within 12 years of the death of 
the last female heir, But it appeared that the male owner had 
madean oral gift.of the property to one of his daughter's sons, 
after whose death his brothers were successively in possession 
though without title but claiming apparently as his undivided 
brothers and as such entitled by survivorship. None of them 
had been singly in possession for over twelve years but 
the total period was more than 12 years, It was argued that 
art 141 was applicable to the case but that contention was 
properly repelled by the court as dispossession had taken place 
during the life time of the male owner himself, The next 
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contention raised was that as the persons succesSively in 
possession could not in Jaw claim through each other, the 
title was not barred, Their Lordships hold applying 
Willis v. Howe > that the suit was barred. Mr. Rustomjee 
has a very interesting discussion in his book on this ques- 
tion, He seems to think that independent trespassers 
like these could not tack on their possession so as to defeat the 
real owner. -He cites as his authority!Solling v. Broughton 2, 
and Secretary of State v. Krishna Manni Gupta 3, Doe v, Barnard 4 
cited by him is against the position. It is true that in Secretary 
of Siate v. Krishna Manni Gupta 3 there isa statement that a 
trespasser cannot avail himself of limitation unless he or some 
person through whom he claims'is in possession fdr 12 years. 
But the case was one in which there was a break in possession 
through natural causes so that the statement was an obiter. 
Solling v. Broughton ? has undoubtedly a close analogy to the 
facts in the case under review but the statement of Lord 
Macnaughten is equivocal. It is certainly onen to the construc- 
tion that in that case thereemust have been in fact a break in 
possession. Apparently the Law Reporter did not take it to lay 
down the proposition that there is a necessary break in the con- 
tinuity of possession by the fact of a man’s death and a stranger 
taking possession and possession of the deceased cannot be tacked 
on to that of the successor. Agency Company v, Short 5, is undoubt- 
edly authority for the position that if the possession of a trespas- 
ser is abandoned the possession of the true owner is instantly 
restored. In Secretary of State v. Krishna Manni Gupta 3 
the position where land is submerged and thereby put 
out of the possession of the trespasser is held to stand 
in the same position. The position sought to be deduced 
from. Solling v. Broughton 2 by Mr. Rustomjee is a further 
extension of the principle. There is a difference between 
art, 142 and 144 on this point. Art 142 does not require 
that tne defendant’s possession should be adverse ; in fact there 
is no reference to the defendant at all in the article. It isim- 
material how long the deft. is in possession so far as the article 
goes. Has the plff, been dispossessed or has he discontinued 
possession within 12 vears is the sole question, The only way 


1. (1893) 2 Ch. 545, 2, (1893) A, C. 5£6,¢ 
3 (1902) [LR29C, %8. 4, (1849) 13 Q B 945 


5, (1888) 13 A C. 793, 
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the plaintiff, can get over the article is by showing that since the 
proved discontinuance or dispossession he has either in fact or 
in the eye of the law, been restored to possession. 
Art. 144 is differently worded; there time begins to run 
when the defendant’s possession becomes adverse, The 
defendant can not take advantage of the possession of others 
before him unless they are persons through whom he derives 
liability. See definition of defendant in sec. 2 cl. (4), He must 
prove in such cases adverse possession either by himself or 
through his predecessors in title for 12 years. It has been held 
consistently so that in Indiain cases coming under art. 144 that 
the possession of successive trespassers would not avail them. 
see Rama Lakhan Rai v. Gajadhar Rai | Ramachendra 
Bagwant v, Balaji Ganesh 2 and by the Privy Council in 
Basania Kumar Roy v, Secretary of State 3, The statute of 
limitation which the Privy Council had to construe in Solling 
v. Broughton * is undoubtedly similar to art. 142, In fact 
in England, the statute of William IV has abolished the 
doctrine of adverse possession thoygh the word adverse pos- 
session 15 freely used and in fact from the nature of the case 
can’t be wholly avoided. We must confess that we are by no 
means convinced that the Privy Council lay down the proposi- 
tion that there is the presumption juriset de jure that an 
independent trespasser’s possession introduces a break in the 
continuity. The difficulty felt in Doe v. Barnard 5 in adjudging 
possession as between different trespassers has now disappeared 
by the decision of the! Privy Council in Perry v. Clessold 6 and 
the person entitled to possession would be the first trespasser 
Subbatya v. Mihammed 7, 


m MAA 
R l. (1910) 1. L. R 33 A. 224, 
4 (1920) I. L. R. 45 B 570. 3. (1947) I, L. R 44 C. 858 P. C. 


4. (1893) A. C. 566. 5. (1849) 13 Q. B. 945, 
6, (1907) A. C. 73. 7: (1916) 32 M. L J. 85. 
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BADRI NARAYAN SINGH v. HARNAM Kunwar: I. L. R. 44 
All. 449 (P. C.) 
$ ł 


The point in this case was one as to the right construction 
to be put ‘upon S. 23 of the Oudh Estates Act. The estate 
had been granted in 1863 by a sanad by which on ‘intestacy it 
was to descend to the nearest male heir according to the rule 
of primogeniture. S. 23 of the Act provided in respect of the 
estates coming within it (of which the suit estate was one) 
that except in the case provided for by S. 22, succession to the 
estate of a Talukdar dying intestate should be regulated by 
the ordinary law to which the members of the intestate’s tribe 

‘and religion are subject’. The question was whether under 
this clause the widow was entitled to succeed as heir under the 
ordinary Hindu law or the nephew as the nearest male heir 
under the sanad. Their Lordships hold that the nephew was 
entitled to succeed under the sanad. The Crown Grants 
Act permits full effect being given to the sanad, Their 
Lordships adopt the reasoning of the ist Judicial Commis- 
sioner. “The words ‘ordinary law’ the learned Judge said: 
“could not merely imply the personal law of the intestate’s 
tribe and religion because the personal law has, in many 
instances, been modified and controlled by Indian statutes, 
Inthe case of the Hindus, for instance, the personal law 
is controlled and governed in some respects by thé 
Caste Disabilities Removal Act, the Hindu Widow's Re- 
marriage Act, the Hindu Wills Act, the Transfer of Property Act, 
and the Crown Grants Act wherever they are applicable.” In 
other words,—when S. 23 is applicable, the succgssion lies to 
be found apart from the statute, that is, in the ordinary law 
applicable as if Act 1 of 1869 had not ‘been passed. The 
ordinary law would include not only custom but also a sanad 
where the sanad contains a rule of succession which is enforce- 
able by the statute. The 2nd Judicial Commissioner had put a 
different and what seems to us to be the more natural interpreta- 
tion on the section, viz, that what is contemplated is the General 
Hindu Law. 


N I c— 13 ʻ 
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CHIDAMBARA SIVAPRAKASA MUDALIAR v. VEERAMMA REDDI ; 
I. L. R. 45 M. 586 P. C. 

In this case there Lordships disapprove of the view ex- 
pressed in Muthu Gounden v, Perumal Iyer | that there is an 
initial presumption in favor of the inamdar that the grant is 
of both the varams. Their Lordships say that each case . must 
be dealt with upon its own facts with special regard to the 
evidence and circumstances therein and their Lordships 
associate themselves with the observation in Seturatnam v. 
Venkatachala, viz, that when all the relevant facts are 
before the court, the question of burden of proof was irrelevant. 
All the three courts below had come to the conclusion on the 
evidence that the plaintiff did not possess the Kudivaram and 
their Lordships affirm that decision and say further that the defen- 
dants had clearly acquired their occupancy rights by prescription 
long before the statute, i.e., the Estates Land Act came into force. 
The exact significance of the term prescription is not clear 
whether it is prescription in the sense of adverse possession or 
in the sense of title by lost grant inferred from long enjoyment. 


JAMUNA Ral v. RAMTAHAL RAUT, 1 Pat, 19. 


In this case, the learned Judges held that where a suit by a 
mortgagee for the mortgage amount as calculated up to the 
date of suit is dismissed by the first Court and the plaintiff 
appeals against the decree paying the Court fee on the princi- 
pal amount’ and interest up to the date of suit and obtains a 
decree in the appellate Court which gives him in addition the 
interest fron’ the date of plaint to the date of the appellate 
decree, an additional Court fee will have to be paid on the 
Memorandum of appeal for the subsequent interest so allowed, 
although the appeal may have been properly laid an the origi- 
nal Court fee. 

It is significant to: observe that the learned Judges accept 
the Madras’ view in Srinivasa Row v. Ramasami Chetti? and 
Raniasami v. Subasami 3 that the appeal is properly laid if the 
court fee on the memorandum of appeal is the same as on the 
plaint, that is on the principal and interest due at the date of 
suit, But tbe learned Judges in Srinivasa Row v, Ramasami 
Chetti 2 went further and epassed a decree for the subsequent 


AA I En ae a a a aa 
1, (1921) I. L. R, 44 M. 588 (F. B.) 2. (1899) 10 M. L. J. 144. 
8, (1888) 13 Mad, 508. 
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e 
interest without calling for further court fee on that sum so 
decreed. They also observed that decree ought to have been 
passed by the lower appellate Court itself, We therefore venture 
to think that this case far from supporting the learned Judges 
in Jamuna Rat’ v. Ramtahal Raut tis directly against their 
decision. Even apart from Srinivasa Row v, Ramasami Chetti ? 
the decision of the learned Judges in this case cannot be sup- 
ported, They seem to think that there is a general principle 
underlying the Court Fees Act that whenever a decree is passed 
for an amount larger than the amount for which court fee is 
paid on the plaint or memorandum of appeal, court fee should 
‘be paid on such excess amount. Far from there being any 
such principle, the correct principle seems to be the contrary 
one. The Court Fees Act .being a fiscal enactment, unless 
there is any such express provision or even one by necessary 
implication, the requirement of such an ev post facto payment 
of additional court fees cannot be implied when the original 
presentation is made with the proper fee. S. Ltof the Act 
deals specifically with the ‘cases in which such additional court 
fees will have to be paid. That comprises only suits for mesne 
profits, for possession of immoveable properties and mesne 
profits and suits for accounts. It follows therefore on the rule 
of expressio Uninus that in other cases, if the proceeding is Ori- 
ginally properly laid with the proper court fee, there can be 
no requirement to pay additional .court fee on the'decrêe 
amount, To take one instance, when a plaintiff institutes a suit 
and gets a decree with costs, it has never been held and it is 
impossible to believe that he will have to pay the court tee on 
the amount of costs, nor does the defendant pay the court fee 
on the amount of costs when the suit is dismissed with costs 
and he seeks to recover the costs. But these cannot be, if the 
principle assumed by the judges is correct, 


The learned Judges base their decision on what they con- 
sider as well established that in execution, court fee will have 
to be paid on the future interest. Both principle and authority 
seem to be against this view. Except as provided for by S. 11 
of the Court Fees Act, an execution application would seem to 
be governed by art. 1 of Schedule II to the Act and the court 
fee will have to be paitl accordingly. It is settled since as 











1, (1921) I. L. R. 1 Pat, 19. 2. (1899) 19 M. L.J. 144. 
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early as 1875, that where future interest is provided for ina 
decree, the execution application for such subsequent interest 
need not be stamped with an advalorem stamp for that amount 
—See Krishnarav v. Antaji Virupuksha! a decision of Sir Michael 
Westropp, C. J. and another Judge. The view of Sir Michael 
Westropp in that case was adopted in Bhawani Prasad 
v. Kutub-un-nissa Bibi 2, The case of Bhawani Prasad v. 
Kuiub-un-nissa Bibi ? is itself in point on the question whether 
additional advalorem court fee is subsequently payable 
on a memorandum of appeal where the appellate judgment 
allows a larger amount than the amount for which ad- 
valorem court fee was paid originally on the memorandum 
of: appeal. It may however be mentioned here that it is 
unnecessary to consider whether a court fee of Rs, 10 should 
originally be paid :on the memorandum of appeal, as on this 
point the Patna Judges take the same view as the Madras High 
Court in Srinivasa Row v. Ramasam: Chetti 3 and Ramasami v. 
Subbusami,* The distinction between mesne profits and 
subsequent interest is also drawn in Dwarka Nath Biswas v. 
Debendra Nath Tagore 5 and the learned Judges say in express 
terms that when subsequent interest is allowed in the decree, 
no additional court fee is payable thereon—See at p. 1234. 
We are however not unmindful of a decision of a single Judge 
of the Patna High Court in Tarapada .Mitra v. Jagadamba 
Kninari 6, We venture to doubt the soundness of that decision 
especially as it refers to the equity of a fiscal enactment like 
- the Court Fees Act and the cases in Krishnarav v. Antafi 
Virupuksha | and Bhawani Prasad v. Kulub-un-nissa Bibi? were 
not referred to. We should only add that the case in Percival v, 
Collector of Chittagong 7 is clearly distinguishable and has no 
real bearing on the question discussed, | 


Po eT oa a ee AA 
1, (1875) 12 B. H.C. R, 227. 2; (1905), I. L. R. 27 All. 559 at p. 561, 
3, (1899) 10 M. £. J. 144. 4, (1890) I. L. R. 13 M. 508, 
5. (1906) I. L. R. 33 Cal. 1232, 6. (1919) 52 I. C, 802. 
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EASTERN INDIAN RAILWAY Co. v. BHAGWAN Das, 1 Patna 
15, 

On the language of the rules made by the Governor 
General in Council, the conclusion arrived at by the learned 
Judges seems to be .the only one possible under the circum- 
stances. Where the Railway Company refuses to deliver the 
goods pending an inquiry by the Railway authorities into the 
title of the consignee, when he is prepared to execute an 
indemnity as required by S. 57 of the Indian Railways Act, it 
seems clear in the absence of a rule to the contrary, that the 
Railway Company is not entitled to charge demurrage for the 
period of detention. Far from the case in B, B, & €. L Railway 
Compancy v. Jacob Elias Sassoon | being doubtful law On this 
point, that case lays down the correct principle of Jaw in the 
following terms “the goods remained on the plaintiff's premises, 
not by reason of any neglect or default of their owner to take 
delivery of them, but by the act of the plaintiffs themselves 
who kept and refused to dgliver them for their own protection 
and benefit.” It is even doubtful whether under such circum- 
stances, where the goods are held against the will of the owner 
or consignee, any charge for even reasonable—warehouse rent 
can be made for the period of detention, because it can only 
rest on an implied contract and there can be no implied 
contract when the detention is made against the will of the 
consignee’ i 


SARDAR SINGH v. KING BIHARI LAL : L. L. R. 44 ALL 503 
P, C. ° 


The question in this case Was as to the validity of a gift 
made by a widow on the occasion of her pilgrimage to 
Jagannath “ for the benefit of the souls of her husband, the 
members of his family and of her own soul” to two pandas 
to make food offerings daily to Jagannatha, The property so 
gified constituted about of 1/75th part of the entire estate. The 
income however was about Rs. 800. The donor inherited the 
property on the death af her two minor sons, Their Lordships 
upheld the gift agreeing with the High Court. The Judgment 
of the High Court is reported in 41 AH at pe 130, Their 
Lordships state the” effect of ihe authorities in these 
S AA Wi AAA 
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words “ There can be no doubt upon a review of the Hindu 
law taken in conjunction with the decided cases that the Hindu 
system recognises two sets of religious acts. One isin con- 
nection with the actual obsequies of the deceased and the 
periodical performance of the obsequial rites prescribed in the 
Hindu religious law which are considered essential for the 
Salvation of the soul of the deceased ; the other relates to acts 
which although not essential or obligatory, are still pious ob- 
servafices which conduce to the bliss of the deceased soul”. 


The powers are wider in the first than in the second case, 
In the first case, “ if the income of the property or the property 
itself is not sufficient, she is entitled to sell the whole of it”. 
In the second, ‘she can alienate a small portion of the property 
for the pious or charitable purposes she may have in view.” 
They approve of the statement in Vuppuluri Tatayya V, 
Garimilla Ramakrishna 1, viz. that the occasion of the disposi- 
tion must be reasonable and proper according to the common 
notions of the Hindus”, Their Logdships similarly approve of 
the statement in Khub Lal Singh v, Ajodhya Misser, 2 viz., that it 
is impossible to define the extent and limit of the power of the 
widow to dispose ‘of her husband’s property for religious 
purposes. As pointed out by Mr. Jusiice Mukherjee in the last 
case, in the case of the widow there is hardly any difference 
between the acts for her own salvation and those for the salvation 
of the husband though one of the former kind was found in 
Ramkeval v. Ramkishore 3, But it is not easy to perceive how 
that case differed from Khub Lal Singh v. Ajodhya Misser 2 and 
why if in the latter case there was benefit for the husband’s 
soul, there was not benefit to the husband’s soul in the former, 
In the case under review, applying the rule strictly 
it was'the soul of the son last dying that was material 
but their Lordships do not refer to that circumstance. ‘The 
rule can mostly be got round by referring expressly to the 
benefit of the soul of the last owner, by having the temple in 
his name or by having the pooja for his benefit;. even in 
other cases, if the act is one the benefit of which according to 
the ordinary Hindu notions would accrue to the husband or the 
last owner, the gift may be sustained. As pointed out in both 
34 M 288 &°43 Cal, 574 there is much difference between the 

1. (1910) 34 M. 288. 2. (1915) L. R. 43 C, 574, 
3. (1895) I. L. R. 22 Cal 506, 
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position of the daughter and of the widow in this matter. 
While most charitable or pious acts of the widow would enure 
for the benefit of her husband, it would be just the opposite in 
the. case of the daughter, 


SREEPATHI RAO DORA v, VENKANNA DORA : I. L, R, 45 M. 332 
F, B. 


Though the judgment in this case seems to be right SO 
far as the tacts go we are afraid it is couched in 
language much too wide to be correct. If is not at all right to 
say that judgments are not admissible in evideħce except 
under Ss, 40 to 44. A judgment of a criminal court under S, 145 
(rather the corresponding section of the old criminal Pro- 
cedure) was held admissible by the Privy Council on general 
principles as well as under S. 3 of the Evidence Act. 
À careful distinction is to be made between the admissibility 
of a judgment in so far as it contains the opinion of the 
judge and when it is used for other purposes. For’ that pur- 
pose it would not be admissible except under Ss, 40—44, 
The fact that a judgment is rendered between parties would not 
render it admissible unless it comes within one of these sections. 
It is difficult to see how a judgment which does not operate 
as res judicata and does not bar the trial of the suit under one 
of the numerous sections of C, P. C. can be evidence bet ween 
the parties anymore than when res inter alios acta. Those sec- 
tions do not preclude the use of judgments for other purposes 
and the judgment of the Privy Council is an instange in point. 
Natal Land, etc, Company v. Good! is no authority for the 
broad proposition laid down in this case. It only decided that 
a judgment rendered between. A and B that the sale from A to 
B is fraudulent is not evidence against C who was a mortgagee 
from B long before the date of the action in which the judg- 
ment was rendered, That is no authority for the position 
that a judgment is not admissible for other purposes. 
In so far as the court records its own doings for instance, 
the judgment is conclusive though the question may 
arise inler alios acta, Similarly in England the recital in 
affiliation order that A swore that B was born ona particular 
date can be used to contradict her when he says that B was 
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born. on another date, Watson v. Little 1. Similarly the record of 
a judgment on a plea of guilty is admissible as a solemn judicial 
confession of a fact. "R. vi Fontaine Moreau ? “, We do not see 
why S, 35 of the Evidence Act should not apply when the court is 
stating in the judgment what took place before it. The proceedings 
of the Court area public record, the judgment being a public 
document within the meaning of S. 74. That the judgment is a 
record is forcibly brought out in expressions like estoppel 
by record, When the court is recording its opinion, it is not recor- 
ding any fact except the fact that it entertains that opinion and 
therefore except to that extent, the judgment is not evidence. 
If the fact that the court entertained that opinion is a relevant 
fact, the judgment would be admissible; otherwise not the 
court’s opinion itself is relevant under certain other sections. In 
that case the judgment also would be admissible. Whether in 
a particular case, the court is recording a fact or an opinion 
on the materials presented to it may be a question of difficulty. 
Except as to a matter which took „place before it, the recital 
would only be a matter of opinion and could not be used, 
The judgment of the Privy Council in Ram Prakash Das v. 
Anand Das 3, is no authority to the contrary. There the ad- 
mission was not evidence as is clear from the fact that their 
. Lordships say that the deposition containing the admission was 
properly objected to. The man that made the admission was 
not one of the parties ; he was only a person acting tor the party 
in the subsequent suit. 


et 





1. 5 H. L. 472, 2. 110.8. 1031 at 1038. 
3. I. L, R. 43 Cal, 707, 
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CHOTTEY LAL v. COLLECTOR OF MORADABAD: I, L. R. 44 
All. 514 P C, e 

In this case, a document was duly presented for regis- 
tration (or as their Lordships say, there -was nothing to rebut 
the presumption arising from the fact of its acceptance by the 
sub-Registrar) but the sub-Registrar had to refuse registration as 
execution was not admitted before him. On application before 
the District Registrar under S, 73 of the Registration Act, the 
Registrar was satisfied that it was executed by the executant 
and directed its registration. But instead of being presented as 
required by S: 32, it was Sent by post to the sub- -Registrar who 
registered it. The question was whether, in those circum- 
stances the registration was valid. Their Lordships hold it was. 
Their Lordships get over S. 75 by saying that the section makes 
it obligatory on the sub-Registrar to register the document only 
` if it is duly presented but that it does not preclude him from 
registering if, in the first instance, it had been duly presented. 
In Amba Bai v. Srinivasa Kamthi } presentation by the wrong 
person after a decree under S. 77 was held to invalidate 
registration and it is difficult to see how the case under S. 77 
differs from the case under S, 75. 





PEDDA OBIGADU.v. KING EMPEROR: I. L. R. 45 M, 230: 


42 M. L. J. 37. P 

The view taken in this case of S. 164, Cr. P. Code, we 
are afraid, defeats the very object the legislature had in view in 
enacting the section and therefore we very much prefer the view 
taken by the Calcutta High Court on this point. It is difficult to 
see what the object of the elaborate provisions as to recording, 
&c,, is if it was not to exclude oral evidence of the: confession. 
Reference to S. 91 of the Evidence Act in S. 533 would seem to 
point to the legislature looking upon S. 164 as a case in which 
“a matter is required by law to be reduced to writing”. It is 
not an invariable rule that the use of the word “ may” confers 
a discretion. The use of the word “ may” may be justified by 
the fact that the recording of the confession is conditioned by the: 
Magistrate being convinced of its voluntary nature and in all 
cases by the willingness of the party making it to submit to the 
process, Sub clause No. (2% is imperative and need not be confined 
to the manner of recording or signing, That is the view of the 

1. (1920) 14L W 575 P. C. 
N 1 c—15 
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Calcutta High Court.—see Legal Remembrancer v., Lalit Mohun 
Roy 1 and Amiruddimv. Ahmed 2, That was the view also of 
Mr. Justice Shah of the Bombay High Court. The language of 
the section is, however, far from being clear. It would be well, 
now that the legislature has taken in hand the Criminal Proce- 
dure Code, that the point is made clear, | 


/ 


TADIBULLI TAMMI REDDI v. TADIBULLI SANJI REDDI : I. L. 
R. 45 M. 281: 42 M. L. J. 570. 


One of the questions decided in the case, viz., as to whether 
it is competent to the manager of a Hindu family to start a 
trade so as to bind the other coparceners is concluded by the 
judgment of the Privy Council in the contrary sense in Sanyasi 
Charan Mandal. v, Krishnadhan Banerji 3, 


The further important question was as to the liability of the - 
manager to account, On this question the cases have made a 
distinction between accounting andaccounting. To account in 
the sense of being responsible for past transactions he is liable 
only to a limited extent and under special circumstances. But 
an account may always be ordered to see what are the family 
assets that are existing. The point is well brought out in the 
recent case in Raghavayya V. Ramanayyat . There it is laid down 
that in the absence of fraud or misappropriation, in a partition 
suit the account is to be only of the assets as they existed at the 
date of the plaint, Some of the observations perhaps goa little 
too far. It would seem as if in the opinion of the learned 
Judges the manager Would not be liable to account even if he 
committs -embezzlement unless the proceeds of such embezzle- 
ment can be traced, This case qualifies the view to the extent 
that if he uses family assets in an unauthorised trade or illegal 
transaction he is bound to account for the same though the 
transaction has resulted in losses.. In Arumilli Perrazu v, Subba- 
rayadu.5 their Lordships seem to assume that in cases of 
misappropriation or fraudulent or improper conversion, he is 
liable to strict account like trustees. 


Some other points like provision for marriage expenses also 
arose in the case, The law as to liability for marriage expenses 
——— mmm 0 m 





1. (1921) I. L. R. 49 C. 167. ` 2. (1918) I. L, R. 45 C. 557. 
3, (1922) I.L.R. 49 C. 560 : 43 M.L.J, 41 P.C. 4. (1991) 14 L. W. 262, 
5. (1921) 44 Mad. 656 : 41 M. L. J. 33 P, C, 
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as laid down in Madras cases may require reconsideration in 
the light of the judgment of the Privy Council in Ramalinga 
Annavi v. Narayana Annavi 1. 


RAMA PATTAR v. VISWANATHA PATTAR : I, L. R. 45 M. 345. 

We do not see why the debt incurred by the manager of 
the family for the family benefit for which the other members 
of the family can be held liable even after partition no doubt 
to the extent of the joint family assets in their hands should not 
be regarded *“a debt with which he is charged ” within the 
meaning of S, 25 of the Indian Contract and a promise by him 
to pay the same should not bind him. It may be quite another 
question whether other members of the family would be bound 
by such a promise. It may not be within the power of the 
manager to bind his co-parceners by a promise of his to pay 
barred debt. It may also be a question whether a father’s debt 
which is not incurred for the benefit of the family could 
be regarded asa debi due from the son so long as the father 
is alive.” The power of the father to sell the family property 
for his antecedent debts is only a power and can hardly be re- 
garded as imposing a liability on the son. The son may defeat 
the power of the father by dividing himself from the father. 


KRISHNA PaTTaR v. LAKSHMI : I, L. R. 45 M. 415 : 42 M.L. 
J. 119. ; = 

Section 2, cl, (ii) of the Limitation Act expressly says that 
the word trustee does not include benamidars which is sufficient 
indication, we think, that benamidars are intended t#come within 
S. 10 of the Act. That a constructive ora resulting trust does 
not come within the section has been finally decided by the 
Privy Council in Khaw Sin Tek v. Chuah Hooi Gnoh *, According 
to their Lordships, a specific purpose within the meaning of the 
section is a purpose thatis either actually and specifically 
defined in the terms of the will or the settlement itself or a 
purpose which from the specified terms, can be certainly 
affirmed. A benamidar is obviously not one such, 





SUBBA GOUNDAN v. KRISHNAMACHARI : I. L, R. 45 M. 449: 
42 M. L. J. 372. ? 


"1. (1922) I.L R.45 M. 489 : 43 M. L. J. 428. 
2. (1922) 49 I. A. 37 : 26 C, W. N. 495. 
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As pointed out in Chinna Sanyasi v. Suriya | when there 
has been an unauthorised alienation by the father or the 
manager there are two courses open to the other co-parceners. 
It is open to them either to exercise the right of interdiction 
and sue for the entire property or affirm the act and claim by 
partition to recover from the stranger the share to which 
the alienation cannot extend and which has thus 
become his separate property. In Suraj Bansi Koer v. Sheo 
Prasad Singh 2, and Hardi Narain v. Ruder Perkash 3 the Privy 
Council regard the proper decree to be passed in ‘suits by sons 
to set aside sales in execution against their father when the 
sale is found binding only in respect to the father’s share is one 
for possession in favour of the sons with a declaration in favour 
of the purchaser that he would be entitled in a proper suit to his 
share. 

To that extent there is nothing to quarrel with the decree 
passed in this case. -But what is difficult to understand is why 
the plaintiffs should not be entitledeto mesne profits from the 
date of the alienation,The alienation may be voidable, Hanuman 
Kamat v, Hanuman Mandar 4, but it does not follow any more 
than in the case-of the widow to which the case is likened that 
the alienation is not avoided from the beginning. It is voidable 
in the sense that it is capable of being ratified, “ He may en 
fit to affirm it or he may at his pleasure treat it as a nullity ” 
their Lordships point out in Bijoy Gopal v. Krishna Mahesh 
Debi 5, Bhirgin Nath v. Narsingh Tewari ë proceeds on the 
fallacy that the immunity of the father from accounting is avail- 
able to the twansferee. 

There was a further formal question as to whether an 
appeal lay from the order of remand in. the case. The Lower 
Court had decided all the questions in the case except the one 
as to the amount of mesne profits and the lower appellate 
Court disagreeing with the first Court sent the case down to 
pass a decree. Their Lordships held that it was an improper 
remand but instead of prolonging matters treated the decree of 
the lower appellate Court asif a proper decree had been passed 
and dealt with the appeal on thatfooting. Formally there might 
be objectiqns to the course but it did substantial justice 








1 { )1,L.R.5M. 196. 2. (1881) I, L. R. 5 C, 148 at 174, 
3. (1884) 1, L. R. 10 C. 626 at 637. 4. (1891) I. L R: 19 Cal. 123 P. C, 
5. (1907)I. L. R. 34 Cal. 329. ` , 6 ( )JI.L R. 39 All 61, 
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BUR SINGH v, HAZARA SINGH.—I. L. R. 3 LAH. 99. 


The rule in Tulmin v, Steere (3 Mer 210) has been discre- 
dited even in England although the case has not been speci- 
fically overruled. See the cases collected in 21 Hals. 325. In the 
recent case of IVhitely v. Delaney 1914 A. C, 132, the House of 
Lords declined to pronounce on the correctness of the decision 
and was content to decide the case on the facts. So far as this 
country is concerned, it has been ruled in Gokaldas v. Puranmal 1 
by the Privy Council that that case has no authority here. ` It has 
dlso been held in England, that in the absence of an intention to 
the contrary where a purchaser of the mortgaged property cove- 
nants to discharge mortgages on the property, he ig not entitled 
to hold them as a shield against subsequent incumbrancer 
asin discharging those mortgages he acts only in compli- 
ance with the covenant and as an agent of the mortgagor 
and because the mortgagor cannot keep alive those prior mort- 
gages against the subsequent incumbrancers Brown v, Steed 2 
and Parry v. Wright 3, In this country Judicial opinion on this 
question is divided. The decision in Chidambaranadan v, 
Muni Nagendrayyan* supports the . observation in the 
case under notice to the effect that even in such cases, 
the purchaser of the equity of redemption will have priority 
and can hold the prior mortgages he pays off as a shield 
against subsequent incumbrancers, There are also other 
cases in support of the same view. But we must say that 
there is a strong current of authority the other way, the 
leading case on the subject being that of Mr, Justice Harring- 
ton and Mr, Justice Mookerjee in Surjuram Marwari v, Burham 
Deo Prasad >. The view of the learned judges in this case has 
been followed in Madras in Govindasami Tevan v. Dorasaint 
Pillai 9, Kalagayya v. Yanadamma 7 and Muthammal v. Raju 
Pillai §, The real question to be considered in all these cases is 
one ofthe intention of the parties at the date of the transaction, 
While we are far from suggesting that the view taken by the 
learned judges in this case is not correct, the pronouncement 
would have been more authoritative if tbe decisions we have 
given above were also considered. In this connection it must 


1. (1884) 10 Cal. 1035. 2. (1832) 5 Simong 535. 
3. (1828) 5 Rus. 142. e 4. (1930) 30? M. L. J. 445. 
5. (1905) 2 C. L. J. 288. 6. (1910) 34 M. 119. 
7, (1910) 21 M. L. J. 180. 8. (1917) 41 M. 613 at p. 516, 
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be said that in Bai Rewa v, Vali Mahomed ' we venture to thnik 
a too narrow construction has been placed on the last words of 
S. 101 of the Transfer of Property Act which were intended to 
be a beneficent provision and give effect to the justice of each 


Case, 

On the second question dealt with ın the case, whether 
where a sale by a limited owner is supported to a substantial 
extent by consideration which is binding on the estate, the sale 
is binding on the estate and should be upheld with a direc- 
tion to the purchaser to pay over again the portion of the con- 
sideration held not binding on the estate or whether in such 
a case a charge may be given to the purchaser for the binding 
portion, we agree, if we may say so with respect, with the 
learned Judges in thinking that there is no inflexible rule of 
law. What is ordinarily done in such cases is to uphold the 
sale in its entirety. But there may be other circumstances, 
such as where the. purchaser is a party with the managing 
member or the widow in trying to defraud the other members 
or reversioners of their rights whieh would justify the court 
giving him only a charge for the binding portion of the con- 
sideration, The question was recently considered by the 
Madras High Court in Kuttuva Meenatchi Aiyan v, Kaveri 
'Ammal ? where all the authorities of the High Courts and the 
Privy Council are collected, As stated by Devadoss, J. himself 
in that case, the learned Judges in the referring bench do not 
differ on any principle of law applicable to the case. We would 
only add that the recent decision of the Privy Council in Thiru- 
malayappa Mudaliar v. Nainar Tevan 3 which at first sight 
may appear to have some bearing on this question has really no 
bearing, 


MssT. JIND KAUR v, INDAR SINGH, 3 LAHORE 103. 


In this case, the learned Judges held that under the custo- 
mary law of the Punjab not only a murderer is disentitled to 
succeed to the properties of his victim but the descendants of 
the murderer are subject to the same disability even though - 
their claim to succeed may not be derived from the murderer 
but may rest upon their relationship to the deceased original - 
owner ; and the learned Judges based the decision on the ground 
of public policy. We are not familiar with any special rules of 
the customary law on the subject; but if the question arises in 
cases governed by the Hindu Law, we venture to think the 
decision will have to be the other way, It may however be ` 


l. (1922) 24 Bom. L, R. 720. 2. (1922) 16 L. W, 595. 
3. (1922) 16 L. W. 478. 
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mentioned that the decision does not refer to any special rule 
applicable to the case under the customary law. It must be 
remembered that if the matter were governed by Hindu Law as 
administered to the Hindus under the various Civil Courts Acts, 
the rules of Hindu Law are made applicable by statute. 
The Hindu Law contains within itself the rules of 
exclusion from inheritance and where it has prescribed the 
various relations of the deceased who take the estate in succes- 
sion, public policy or justice, equity or good conscience Has no 
place in disqualifying the specified heirs from inheriting. 
Public policy cannot alter a rule of positive law; and justice, 
equity and good conscience can only be invoked when there is 
no rule of Hindu Law on the point; but Hindu Law has dec- 
lared that in the absence of the specified disqualifications, the 
enumerated heirs will take the heritage in a certain order. It is 
clear both from Vedanayaga Mudaliar v. Vedammal!, and 
Girimallappa Chinnappa v. Kenchava ? that there is no legal 
prohibition in Hindu Law against the murderer taking the estate 
of his victim. In this connection we would draw atten- 
tion to the decision of Joyce, Jin Houghton v. Houghton 3 
following the American decision in In re Carpenter's Estate 
The observations in the American case have a special applica- 
tion to the case of a murdererin this country succeeding to 
the deceased. When there is nothing in Hindu Law to warrant 
a murderer being excluded from inheritance to deduce a rult 
of law from the enlightened consciousness of the Hindus of 
the persent day is as was pointed out by Coutts Trotter, J in 
another connection, without any justification—See Pudiava 
Nadan v. Pavanasa Nadan*, The proper remedy in sucha 
case lies in resorting to the legislature: This question has been 
more fully discussed in our pages in 15 M LJ 163 (Journal), 
_ With reference to some of the observations contained in that 
article, we should say that decisions sincé then have made it 
clear that for the application of the rule of public policy if it ` 
can be invoked, it is not necessary that there should have been 
a conviction of the murderer for the crime—See Houghton v. 
Houghton.3, If the matter is thus not free from doubt even in 
the case of a murderer, the exclusion of the descendants of the 


murderer where their claims do not depend upon dhy descent 
ge 

1. (1904) I. L. R. 27 M. 591 : 14 M. L. J. 297. 2. (1922) 45 B. 768. 

3. (1915) 2 Ch. 173. 4, (1922)43 M. L J. 596 at p. 615, 
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of the estate to the murderer bit on the relationship "of the 
claimants to the original owner or the common ancestor is with 
all respect indefensible. The public policy which applies in 
the case of the murderer can have no possible application in the 
case of hts innocent descendants. There is no basis for the 
suggestion of the corruption of blood of the murderer and his 
descendants, a doctrine which has practically been swept away 
in England and which has never been applied in this country, 
Agaia the other suggestion that the father may kill a person so 
that his own son might benefit by his act though he himself 
might be convicted and hanged is to say the least unlikely and 
even if itis possible cannot.disentitle his innocent son from 
succeeding to the estate, as the reason of the rule of exclusion 
is stated to be that no man should profit by his own wrong, and 
there can be no public policy which would require the son’s 
exclusion. If authority were needed for this, there is the high 
authority of the Court of Appeal in Cleaver v, Mutual Reserve 
Fund Life Association | where the descendants of the murderess 
were held entitled to the insurance Amounts. There the Master 
of the Rolls, Lord Esher observed at p. 155; “If anything is 
left, it will go to the children of the insured if there are any. 
The rule of public policy in such a case prevents the person. 
guilty of the death of the insured, or any person claiming 
through such person, from taking the money; but the children 
would not claim through the mother, but through the father, 
What is there against the public policy in such a result? I think 
that, if the Court were to deprive the children of the insured, 
who do not claim through the mother, of the insurance money 
under such tircumstances, on the ground of public policy, it 
would be a gross injustice. Any one claiming through the wife 
is shut out by the rule of public policy; so that any assignee 
from her, or other person claiming through her cannot recover 
the money;” and Fry L, J. observed'at p. 159: “Ina word 
- I think that the rule of public policy should be applied so as to 
exclude from benefit the criminal and all claiming under her, 
but not so as to exclude alternative or independent rights,” 
The rule is stated in similar terms in In the Estate of Crippen 2, 

We therefore venture to think that the Lahore decision 
went too far in excluding theidescendents of a murderer from 
succession, ý 


aa aa aaa a a 
1. (1892) 1. Q. B., p. 147. 2. (1911) P. 108 at 112, 
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CHANU RAM v, NEKI, 3 Lahore 127, (P. C.) 43 M.L.J. 332. 

This is a decision of exceptional authority and will set at 
rest for the future the conflict which has existed as to the 
grounds on which a review of judgment can be granted under 
O, 47 r. 1 of the Civil Procedure Code, To use their Lord- 
ships’ own words, the expression “any other sufficient reason” 
in O. 47 r, 1 of the Code has to be “read as meaning sufficiency 
of a kind analogous to the two already specified, that is to say 
to excusable failure to bring to the notice of the Court new 
and important matters or error on the face of the record.” 
Their Lordships apply the rule of ejusdem generis in construing 
the expression and interpret it as meaning a reason sufficient 
on grounds analogous to those specified immediately previously. 
After this decision, the cases under the Civil Procedure Code 
of 1859 will no longer be treated as guides in defining the 
grounds of review under the Codes of 1877, 1882 and 1908 by 
reason of the variation in the language in these later enact- 
ments, In the course of their judgment however, their Lord- 
ships observe that there was a difference of opinion between 
- the majority of the Full Bench in Nusseerooddeen Khan v, 
indunarain Chowdhry! and the Division Bench in Roy 
“Meghraj v. Beejoy Gobind Burral * on the question whether a 
review can be granted on the ground that a different conclusion 
should be adopted on the merits. We are unable to see any 
such difference between the two decisions. On the other hand, 
the learned judges in Roy Meghraj v. Beejoy Gobind Burral * 
quote the passage in the judgment of Sir Barnes Peacock, C. J., 
which was adopted by the majority of judges in Nysseerooddeen 
Khan v. Indunarain Chowdhry 1 and follow that view to the 
effect, that in such cases the proper remedy is only appeal and 
not review. 


Their Lordships’ judgment also clears the ambiguity 
in the construction of O. 47 r. 5. Their Lordships point out 
that on the right construction of that rule, if a bench of more 
than one Judge heard a case and subsequently one of them is 
unable to take part in the hearing of the review petition under 
the circumstances mentioned in the rule, the review petition 
will have to be heard by the other judge alone. Jf any other 
judge takes part with hém in the hearing of the review petition, 
ee Oo Eee Oa 


1. 5 W. R. 93. 2, I.L. R. 1 Cal. 197. 
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such a procedure.is not merey an irregularity.but an objection 
fatal to the validity of the judgmerft in review. 


. RADHAKRISHNA AYYAR v. SUNDARASWAMIER: I. L. R: 45 
M. 475 : 43 M. L. J. 323 P.C.- 


This is a judgment of the Privy Council on review of the 
case reported in 44 M. 243 (P. C.) Then the appeal was dismis- 
sed on an ground that the certificate did not comply with the 
requirements of Ss, 109 and 110 C.P.C. as to value. It was subse- 
quently brought to their Lordships’ notice that there was a 
certificate of the High Court which was not included in the 
record which did satisfy the requirements of the Act Their 
Lordships accordingly restored the appeal on terms. At the date 
of the appeal there was an order in Council (since repealed) the 
existence of which had apparently been overlooked in several 
earlier cases that the certificate of the High Court as to value 
was conclusive. Their Lordships accordingly held that the 
point as to valuation was not opene to the respondent.. The 
suit in the case was one for rent and the amount was much . 
below the appealable value. But, their Lordships say” ke~ ` 
sum of money actually at stake may not represent the true value, 
The proceeding, may, in many cases such as a suit for instal- 
ment of rent or under a contract, raise the entire question of 
the contract relations between the parties and that question 
may, settled one way or the other affect much greater value 
and its determination may govern rights and liabilities of a value 
beyond the limit,” Another point- their Lordships’ emphasize 
is, that even sf the Lower Court acted under a misapprehension 
in granting the certificate, their Lordships would be free, if 
greater value was proved, to proceed with the appeal. 


The point that arose in the case was as to the effect of a 
patta decreed under the Rent Recovery Act, whether it remains 
in force until the commencement of the year for which-a fresh 
patta is exchanged or decreed or whether S. 52, cl. (3) applies 
only to decrees passed under ‘the Estates Land Act. Their 
Lordships hold that the section applies to decrees passed. 
under the Rent Recovery Act as well as those passed under the 
new Act. e 


The Revenue court had held further that the decision of 
the revenue court was res judicata, Their Lordships, agreeing 
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with the High Court: held’ that:‘the’ decree would not be 
res judicata but that in the absence „of ,special -application,to 
reduce the-rent, the old rent will continue. +- What.is meant by 
special application is not made.clear, 


RAMALINGA, ANNAVI v. NARAYANA ANNAVI * ELR 
45, M. 489 P. C. : 43 M. L. J. 423. 


Two questions arose in this case. First, as to-the father’s 
power to make a gift to the daughter so as to be binding: against 
the sons ; second, as to the propriety of making provision for the 
marriage of co-parceners at the time of ‘the partition, As 
regards the first their Lordships say that the only question is 
whether the gift is reasonable which is a question. of fact. . The 
gift came to Rs. 8,000 while his share was worth ‘a lac-of 
rupees. The gift was nota marriage gift and the High Court 
had reliedon I. L. R. 35 M. 628, The judgment of the Privy 
Council may accordingly bę taken to approve the decisions of 
Madras High Court upholding the power of the father to make 
such gifts, On the next point the grounds of the judgment of the 
Privy Council are not clear. The question was as regards the 
marriage expenses of the brother’s grandsons in a suit for partition 
between one brother’sson and grandsons on one side and the 
other brother’s son and grandsons on the other, The High Court 
had allowed the marriage expenses of one grandson on the ground 
that it took place before the decree when according to them a 
severance of the joint status took place. That view being in- 
consistent with the Privy Council decision in I,L.R: 43 C. 1031 
(P. C.) could not stand, The High Court had disallowed the 
marriage expenses of the other grandson on the ground that 
marriage is not an obligatory ceremony and need not be 
provided for at the partition dissenting on that point from the 
decision in 38 M, 556. Reliance was placed on 38 M. 556 before 
the Privy Council to support the award of the marriage expenses 
but their Lordships reverse the judgment of the High Court on 
the ground that the partition had taken place at the time of the 
marriage Having regard to the arguments before their Lordships 
their Lordships must be taken to have dissented from 38 M. 556 
and 40 M. 632 which pyrports to follow 38 M. 556. ‘It is surpris- 
ing that their Lordships should not refer to the argument on 
that part of the case. 
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CHOUDHURI CHINTAMONI MAHAPAITA v. SRIMALI MON- 
MOHINI DEBI : 1 Pat, 149. 

The learned judges pointed out in the case: that the duty 
of the court under O. 21, R. 17 (1) of the Civil Procedure 
Code is to see that the formal requirements of O. 21, R. 11 to 
14 have been only observed. The duty of the court does not 
extend further and it has not got to satisfy itself whether the 
entrigs are correctly made and there is no mistake in the cal- 
culations, In the case under notice the amount of interest 
due under the decree was not correctly mentioned in the exe- 
cution petition and the learned judges held that the court is not 
bound to examine the correctness of the amount, The ques- 
tion does not seem to have been considered before, but 
there can be little doubt that this view - which found favour 
with the learned judges is the ony sound view to take on the 
question, 
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SOVANI JENA v, BHIMA Ray, 1 Patna 157. 


In this case, 'a subsequent suit for a declaration of title to 
property was held to be barred by S. 47 of the Civil Procedure 
Code, when a former suit for actual possession of the same 
property against the same defendant was decreed, but only 
symbolical possession was taken in execution of the decree. 
The learned Judges held that the only remedy of the plaintiff 
was in execution of the prior decree. Itis possible to hold 
that symbolical delivery is not equivalent to delivery of 
possession at all, in cases where actual or physical possession 
has been decreed and can be taken in execution of the 
decree, In this view it would be quite open to “the decree- 
holder to execute his decree in spite of the so called symbolical 
possession obtained in execution, because symbolical possession 
can have some meaning only in cases where the person in 
possession can retain his actual . possession against the decree- 
holder in execution. But rightly or wrongly there isa long 
current of authority in Calcutta which is ordinarily taken to be 
binding on the Patna High Court that as against a judgment- 
debtor symbolical possession given in execution where actual 
possession ought to have been given is equivalent to actual or 
physical possession and that thereafter the only remedy of the 
decreeholder if the judgment-debtor continues in possession is 
by a separate suit and not by execution. It has also been held 
that in such cases the subsequent suit can be brought within 
12 years from the date when formal possession was given. 
The cases will be found collected in, Bhulug Beg v. Jatindra 
Nath Sen 1, The Madras and the Allahabad High Courts have 
also taken the same view although Bombay has held in the 
contrary way. If on the strength of those rulings a subsequent 
suit for possession would lie and would not be barred by S. 47 
of the Code, it seems afortiori that a subsequent suit for 
declaration of title alone cannot be barred by S. 47. Again it 
cannot be said that the relief of declaration asked for in the 
subsequent suit is one which can be given under the head of 
, “ execution, discharge or satisfaction ” of the prior decree. It 
may be that in the course of the subsequent suit, the issue as to 
title may be res judicata by reason of the prior decision. 
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N I c—18 


‘70 > THE MADRAS LAW JOURNAL (N; i. €.) TvoL. xiii, 


GOPALACHETTY v. VIJIARAGHAVA CHARIYAR: I. L. R. 45 M. 
378 : 43 M. L. J. 305 (P. C.) 

The judgment of the Privy Council in this case overrules 
a series of Madras and Bombay decisions that held that an 
action is maintainable by a partner for his share of the partner- 
ship assets realised from time to time although the action for 
general account is barred. Their Lordships hold that such an | 
action is maintainable only where there has been a settlement of 
accounts but afterwards it turns out that there was some 
item of credit of the partnership which was, either for- 
gotten or treated as valueless by reason of the supposed insol- 
vency of the debtor or for any other. cause which item after- 
wards becomes of value and fallsin. In such case the item 
should afterwards be divided in the orignal proportion. 

“This case will not often occur,” say their Lordships: 
The reason givenis important as it has.a bearing on the 
question that has been much discussed both in the’ Madras High 
Court and the other High Courts vig. as to whether payment to 
one of the joint promisees is a sufficient discharge of the joint 
See Their Lordships seem to think not, For they say 

“if the debt is incurred to the firm and both the expartners are 
alive, the debtor can only safely pay upon the receipt of both, 
for the agency of each for the other has ceased with the dis- 
solution of the partnership.” Then they refer to the receipt by 
the sole surviving expartner of such a payment. Itis not certain 
that this particular case would arise in India by reason of S, 45 
of the Indian Contract Act, upon which section, their Lordships 
say, apparently different decisions have been given in the several 
High Courts. Asa possible case of such receipt their Lord- 
. ships refer to a case where a partner might contract really for 
the partnership but apparently as sole principal and'in that 
capagity be the sole Fcsipisni ofa partnership item. 





AYYAKUTTI v. KRISHNA PATTER: I.L. R. 45 M. 394: 43 
M. L, J. 1 (F. B,) e 

In this case their Lordships hold that no custom as to thè 
landlorď’s right to resume a Santatibrahmaswom or Adima- 
yavana ‘grant on alienation is made out’ on the ‘evidence 
in the case. As the evidence consisted of all the available 
materials it must be taken that the question is set at 
rest by this decision. Their Lordships do not express 


} 
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any opinion on the question as to whether sucha grant is in- 
alienable. What exactly is the value of'an incident of inaliena- 
bility when the landlord has no right of teentry it is difficult to 
perceive. A course of decisions in Calcatta have held that the 
alienation of an untransferable occupancy right is binding on 
the alienor and persons claiming through him but they also hold 
that where there is-a total alienation the alienation amounts to 
a relinquishment and the landlord would be entitled to re-enter. 
This line of cases would have had a close analogy to the present ; 
but of course, it remains to be investigated to what extent the 
doctrine of relinquishment is the creature of the peculiar 
customary or statutory Law of Bengal. Inalienabiity does not 
amount to a covenant not to alienate merely, for a covenant 
not to alienate does not make the tenancy inalienable ; it only 
gives the landlord a right to damages. The opinion expressed 
in the case goes against the opinion of judges conversant with 
the practices of Malabar like Mr. Justice Benson, Mr. Justice 
Sundara Iyer and Mr, Justice Sadasiva Aiyar. 


NALLAKKA VENKATASAMI v. RaJAM VIRANNA: I, L. R. 45 
M. 429: 42 M. L. J. 335. 

The question in this case was as to what effect is to be given 
to the sanction given by the court to a sale by a guardian, Their 
Lordships say that the sanction is only prima facie evidence 
of propriety and may be rebutted. Apparently their Lordships 
opine that it may be impeached on the ground of absence of 
necessity. But it is difficult to see how the following passage 
from the judgment of their Lordships of the Privy Council 
in Ganga Pershad Sahu v. Maharani Bibi 1, is to be reconciled 
with that view. “ Their Lordships think that when an order of 
the court has been made authorising the guardian of an infant 
to raise a loan on the security of the infant’s estate, the*lender 
of the money is entitled to trust to that order and that he is 
not bound to enquire as tothe expediency or necessity of the 
loan for the benefit of the infant’s estate, if any fraud or 
underhand dealing is brought home to him. But, apart from any 
charge of that kind, their Lordships think he is entitled to rest 
upon the order. Therefore, as regards the principal of this loan 
it is sufficient for plaintiff to say “I have got the order of the 


1, (1884) I. L. R. 11 C. 379. 
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court”, Itis difficult to differentiate the case of sale from that of 
mortgage as Mr. Justice Spencer seems to do. Ona perusal of 
Garth, C. J’s judgment it will be found that his view is not 
different from that of. the Privy Council as seen from the 
passage above extracted, The Chief Justice and Princep, J. 
agreed that the order was not final but they differed as to when 
relief could be had as. against the purchaser, Garth, C. J. taking 
the view that the purchaser is protected unless he can be con- 
nected’ with the imposition upon the court or was personally 
aware of the circumstances of the case which mdde the aliena- 
tion improper. Two views are possible on the sections of the 
Guardian and Wards Act, that the alienation is . perfectly good 
when the alienation is with the sanction of the court unless the 
order was procured by fraud and the purchaser was a party or 
aware of the fraud, Another view is that the order of the court 
takes the place of due inquiry which is good enough substitute 
for necessity under the law and unless the purchaser can be 
shown to have been aware of further facts of which the court 
to his knowledge was not aware Which put another com- 
plexion on the facts, he is protected. The judgment under 
review seems to place the infant’s right to impeach on a higher 
footing than either of these views would warrant. The judg-` 
ment of the Privy Council would seem to be consistent with 
either view. The second view seems to be the minimum that 
is necessary to make the conclusion consistent with that decision, 


KANDASAMI REDDI v. SUPPAMMAL: I. L. R. 45 M. 443: 


42 M. L. J. 288. 


We agree that a mere statement that ata past date, a per- 
son executed an instrument imposing a liability is not neces- 
sarily an acknowledgment of a present liability, the more so when 
the statement occurs in, a deposition where the party has no 
opportunity to explain his position with reference to the liabi- 
lity under the document, Where however he is in a position to 
state that the liability is discharged if so discharged or at any 
rate where the circumstances are such that if really the liability 
was not admitted he would have expressly stated that fact, it is 
a right presumption to make that the acknowledgment involves 
the admission of a present liability. When there is a liability 
admitted at a point of time in the past, the presumption is that 
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it continues unless it is shown that the liability has been 
discharged. 
d 


BISWANATH PATRA v. LINGARAJ PATRA, 1 Patna 159. 


The head note of this case, states in somewhat broad 
‘terms that if a usufructuary mortgagee who is in possession 
of the mortgaged property prefers a claim under O. 21, R. 58 
when:a decree is obtained against the mortgagor and the pro- 
perty is attached in execution of the decree, such a claim does 
not fall within the language of the rule and if an adverse order 
is passed against the mortgagee he is not barred by the provi- 
sions of O, 21, R..63 if he does not bring a suit, within one year. 
If we examine the facts of the case as given in the report, we 
find that the claim petition was disposed of on two grounds, 
namely that there was no necessity for him to apply under 
O, 21 r. 58 and that the claim was made too late. If by reason 
of the first ground of decision the learned Judges held on a 
construction of the claim order that it was not really one 
against the claimant asutructuary mortgagee in the circum- 
stances of that case, it would follow that he would not be barred 
if he does not bring a sujt as contemplated by O. 21 R. 63. It 
is possible to understand the judgment in this light. But there 
are some passages in the judgment which seem to warrant the 
proposition of law as given in’ the head note. If this is what 
the learned Judges meant to lay down, we venture to. think 
that the matter requires reconsideration. When the property 
which is in the possession of a mortgagee under the usufructuary 
mortgage is attached as the property of the mortgagor the 
claim by the mortgagee ts preferred to the préperty attached in 
execution of the decree on the ground that the property is not 
liable to such attachment i.e. to’ attachment as the absolute 
property of the mortgagor, The usufructuary mortgagee is a 
person having possession in his own right under the mortgage 
and not in trust or on behalf of the mortgagor, and if it is only 
possession that is protected by the rules relating to claim peti- 
tions, his rights would be protected. In this connection, it has to 
be noticed that even mortgagees without possession are protected 
under O, 21 R. 62. In Velu Padayachi v, Arumugum Pillai 1 the 
Madras High Court has held that a usufructuary mortgagee can 
prefer a claim petitson under O. 21, R. 58 and will be affected by 
3. (1920) 38 M. L. J. 397, | 
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the provisions of O, 21 R. 63, The Bombay High Court went'so 
far as to hold that when a usufructuary mortgagee makes a 
claim and it is allowed, tht attachment will have to be released 
wholly and canrfot be continued on the equity of redemption 
of the judgment debtor. Kassirav R, Sahib Holker v. Vithaldas 
Mangalji 1. See also Ganesh v, Purshottam 2, This seems clearly 
to imply that the claim of a usufructuary mortgagee falls under 
O. 21, R. 58, though the further question whether the attachment 
will havesto be altogether raised.need not be considered here. 
The learned Judges in the case under notice are of opinion that 
the question to be considered in such a case is whether it was at 
all necessary for the claimant to apply under the rule, No per- 
son is bound to apply under the claim provisions but can wait 
to object when possession is sought to be taken ‘away under 
O. 21, rr. 97 to 101. Butifa person can prefer a claim and 
does prefer one, he is bound by the claim order in the absence 
of a suit as prescribed by O. 21, R. 63. Thita usufructuary 
mortgagee’s rights will not be affected by the execution sale is 
no argument for saying that he cannot put in a claim, because a 
third persons stranger if he is entitled to the property absolutely 
will not lose his rights by the execution sale but it must be ad- i 
mitted that, if he prefers a claim petition, his rights can be 
adjudicated under the claim provisions and he will be barred if 
he does not bring a suit under O. 21 R. 63. We fail to see any 
distinction between the case of a stranger who claims the whole 
property and a usufructuary mortgagee who claims only a mort- 
gage interest therein to come under the claim provisions of the 
Code and the consequent bar under O. 21, R. 63. O. 21, R. 62 
specifically prowides for the investigation of claims based on 
mortgages without possession although they cannot also be 
affected by the execution sale and it has been held in the 
absence of a suit under O. 21, R. 63, the rights of the mortgagee 
will be. barred See Lakshumanan Chettiar v. Parasivan Pillai 3 
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NOTES OF RECENT CASES. 


AA 


Oldfield and Ramesam, 
, S. A. 2033 of 1920, 


, JJ. 
Z1st July 1922 
Malabar Law—Karnavan—Alienation—Comprorvise decree 
in morigage suit—Suit by junior members for declaration of in- 
validity—Burden of proof. l 
The karnavan of a Malabar tarwad mortgaged certain 
family properties and in a suit brought by the mortgagee enter- 
ed into 4 compromise decree agreeing to pay the amount with- 
in a time stated or in default to allow the properties to be sold, 
In a suit brought by the junior members for a declaration that 
the decree was not binding on the Tarward, held the onus of 
proof was still on the mortgagee to show that the debt was 
incurred for a binding purpose. ` 
T, S. Viswanatha Aiyar for appellant, 
K. P. Padmanabha Pillay for respondents. 





and Wallace, J., O. S. A. 9) of 1921. 


26 July 1922. 
Will—Consiruclion—Executor—Power to sell—M origage by 
him—Validity, 
‘Held, that under a will authorising the executor to sell 
. such of the properties cf the testator as he liked for the purpose 
of paying off the testator’s debts, the executor had power to 
mortgage the properties for that purpose. 
T. L. Venkataramaiyar for Appellant. 
T, Ethiraja Mudaliar, for Respondent. 


The Chief Justice 





The Chief Justice 
and Wallace, J. O. S. A. No. 109 of 1921. 
2nd August, 1922. 

Morigage bond—Construction——Interest charge in respect of 
personal covenant only—Government. revenne—Charges for re- 
pairs—Amounts paid by mortgagee for—Charge in respect of, or 
personal covenant only—Tr. of P. Act, S. 72—Applicability, 

N. R. C.—1l 


i 2 ” 

Where a deed, called a possessory mortgage bond, for the 
- principal sum of Rs. 10.000 recited the receipt by the mortga- 
gor of the said sum, and provided :—‘‘ For this sum of 
Rs, 10.000, I (inortgagor) have mortgaged the undermen- 
tioned property and delivered possession of the same to you 
(the mortgagee). In respect of the interest accruing on the said 
sum of Rs, 10,000 at 1 percent per mensem, you shall appro- 
priate the rents accruing from the mortgaged property towards 
the same’ If there is any excess, you must pay me the same. 
If there be any deficit, you shall recover it from me month 
after month. I.shall on the date specified pay the principal 
sum and redeem the mortgaged property. I shall pay the 
Government revenue, effect the necessary repairs, etc, It I do 
not you shall do so and recover the amount spent by you from 
me withlinterest at 1 per. cent. per mensem”. held thatthe’ inte- 
rest due on the mortgage amount wasnot a charge on the mort- 
gaged property and that the mortgagor. was entitled to redeem - 
on payment of the principal only. l 

Held further that, in the absence of ‘proof that Government 
revenue, etc were paid to preserve the property from destruction 
forfeiture, etc., as specified in S. 72 of the T. P. Act, the 
mortgagee was not entitled toa charge in respect of amounts 
paid by him for .those purposes and that the covenant in the 
deed in respect thereof was a purely personal covenant, 

A. Krishnaswami Aiyar and S. Rangaswami Aiyangar for 
appellant, 

K. Raja Aiyar and R. Ganapati Aiyar for respondent. 





Oldfield and - 
Ramesam, JJ. S. A. No, 1502 of 1920. 
3rd August, 1922, 

Transfer of Property Act, S. 53—Frandulent transferee— 
Bova fide purchaser from—lf protected. 

A bona-fide purchaser for consideration from a fraudulent 
transferee is protected and his purchase cannot be avoided 
under S. 53 of the Transfer of Property Act. 30 A. 297 diss; 
(1891) 1 Ch. 31; (1899) 1 Ch. 831 ; 31 Ch, D. 151 Relied on. 

D. Krishna Wariar for C. Madhavan Nair. for appellant, 

K, P. Ramakrishna lyer for respondent. 

° 
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NOTES OF RECENT ‘CASES. 


Spencer and Deva- = 
- doss, JJ. - S. As. 1687 to 1690 of 1918.’ 

1922 July 25th. 

Madras Estates Land Act—Private lands—Conversion into 
ryoti lands—What amounts to—Trustee—Private lands—Vali- 
dity—Avoidance of act by successor —What constitutes. 

A huqdar of a chatram gave on a permanent lease in 1887 
certain lands which were at that time admitted te be private 
lands, The lands were included in the same patta as other 
lands in which the tenants admittedly had occupancy rights, In 
1902 the then huqdar (the successor of the previous huqdar) 
gave a notice tothe tenants claiming that as regards these 
private lands they were holding only as yearly tenants and 
demanding that at the end of the fasli they should give up 
possession. The tenants replied asserting that they held the 
lands with occupancy rights. Nothing further was done by the 
huqdar, but he continued to receive the rents as before, Ina 
suit brought by him in 1912 after a fresh notice to quit, held 
that the lands had been validly converted into ryoti lands and 
that the tenants had acquired permanent occupancy rights there- 
in. Held further that assuming that the act of the previots 
huqdar was voidable by the plaintiff, the notice of 1902 was not 
sufficient to constitute such avoidance. oo 

T. Rangachariar and A. Krishnaswami Aiyar for Appellant. 

3. Varadachariar and A, Swaminatha Aiyar "for Respon- 
dents. MG. a 

The Chief -Justice OS 
and Wallace, J. 23rd O.-S. A. No, 41 of 1921, : 
August 1922, l E 

Trust Act, Ss. 88, 89—Purchase at Court sale—Purchase 
of person in fiduciary capacity—Purchise of interest for the 
beneficiary—Implied and. Express obligation of purchaser to dis- 
charge incumbrances on the property—Sale of one of the properties 
subject to morlgage—I ndemnity of purchaser—Extent of. 

The Plaintiffs an ofd man of 72 and a young student of 21 
owning a house and some lands subject to encumbrances to the 

N, R. C,—2 


4 


extent of Rs. 5,000 affecting the house and the lands arranged 
with the defendant a barrister’s clerk, who was first their agent 
and then their legal adviser, in 1907, to sell the lands' in dis- 


charge of the incumbrances and to save the house for the 
\ 


plaintiffs. 

Sale deeds of the lands for Rs. 4,000 anda mortgage 
deed on the house for Rs. 1,000 were executed by the plain- 
tiffs. , The defendant tendered 4,300 to the mortgagee and de- 
posited the said sum in court but the mortgagee refused to 
accept and the defendant withdrew the money from court, In 
1918 the mortgagee obtained a decree for sale for; Rs. 11,000 
and brought*the house and lands to sale, The acieadant de- 
posited Rs. 4,000 in court and obtained an order that the 
house should be sold first and then the-lands. 

The house was sold in 1919 for Rs, 5,500 and was pur- 
chased by the defendant benami in the name of another person, 

Immediately after the sale, the plaintiffs sued for recovery 
of possession of the house and fgr damages for loss of the 
house in the alternative. 

Coutts Trotter, J. held that claim for restitution of the house 
did not lie as the purchase-was under a proper court sale in 
execution of a mortgage decree over the house and that the 
claim for damages was barred as the breach of the covenant to 
discharge the encumbrances occurred in 1907, 


On appeal their Lordships held— 

(1) the defendant as purchaser of the lands impliedly 
undertook to discharge the encumbrances. I.L. R. 31 All. 583 
(P. C.) followed. 
and by express agreement undertook to discharge the entire 
encumbrances and that the cause of action on breach of 
covenant accrued only when the house was sold and possession 
taken from the plaintiffs under the court sale. 

(2) where a vendor sells one only of two properties 
subject to a common mortgage the implied indemnity of the 
purchaser is limited to the fraction of the mortgage debt as is 
properly attributable to the property sold, 

(3) The plaintiffs were entitled to restitution of the i 
house on thé ground that the purchase at court sale was by a 
person who throughout acted in a fiduciary capacity towards 
the plaintiffs first asitheir agent then as their legal adviser. 


5 
48 C, 1019 P, C., 44 C. 573 P. C. 29 M. L. J. 551, 1908, 1 Ch, 
546 and 1907. 2 Ch, 292 applied. > . 


(4) Where a person occupying a fiduciary position 
purchased the property of the cestui que trust by private 
purchase or at a Court sale, he is bound to restore the property 
to the cestui que trust but he is entitled to a charge on the pro- 
perty for the purchase money. Where however the person 
occupying such a position was in possession of the beneficiary's 
funds for the purpose of discharging the incumbrance he is not 
entitled to a charge for the purchase money at all. ' 

N. Sivaramakrishna Iyer for Mr. A, Krishnaswami Iyer for 


Ld 


the Appellant. 
T. Ethiraja Mudaliar, V. V. Srinivasa Aiyangar, S. Ranga- 
sami Iyengar and l’. C. Gopalaratnam for Respondent. 





Spencer and a 

Devadoss, JJ. J 

Grant—Inam—Service énam—Inam litle deed—Liability to 
account—C, P, Code, S. -92, 

Where a grant of lands was made toa person who was 
also hereditary trustée of a temple for enjoyment subject to 
performance of naivedyam and deeparadhana of the idol, Held 
on a construction of the grant that it was a religious service 
inam. No suit is maintainable under S, 92, C. P. Code, with 
` reference to such inams, as the holder thereof is not 
accountable. 

The fact that under the inam title deed issued subsequent 
to the grant, the lands were granted in the name ef the idol 
did not alter the true nature of the grant. Nor does the con- 
duct of the grantee’s family recognising the full title of the idol 
and accepting for themselves the position of trustee, alter their 
original title under the grant. ; 

The use of the word “ devadayam” in the inam title deed 
does not exclude the possibility of its being a religious service 
inam. 

An inamdar of lands burdened with religious service, is 
entitled to the surplus proceeds available after performing the 
services, 39 M. L. T, 101 foll. If the appointment of, additional 
trustees along with a hegeditary trustee is hkely to lead to in- 
convenience and friction, the court might refrain from adopting 
that course. (1918) M. W. N. 786 Ref. 


A. S, No. 166 of 1921. 


6 


C. Madhavan Nair and D. A. Krishna Wariar for appellant, 
T- V. Ramanathaelyer for respondent, | 


Krishnan and Venkata- % 
sunbba Rao, JJ. C. R. P. No. 421 of 1921. 


23rd Angust 1921, 

Civil Procedure Code O. 21 R. 89—Right to apply—Judgmeni 
debtor selling properly after attachment and before sale—Right to 
apply. | 
Where a judgment debtor sells the property attached after 
attachment and before its sale in execution, he cannot thereafter 
apply to set aside the execution sale under O. 21 R. 89 C. P. 
Code. Dicta in 44 M. 554, 562, 568 not followed, ~ 


T, Narasimha Iyengar and A. V. Visvanatha Sastri for 


Petitioner. 
. \ ji 
T, V. Muthukrishna Iyer and V. Suudaresa Iyer for res” 


pondent. è 


po Se 


Spencer and ; 
Devadoss, JJ. A. S. Nas, 176 and 177 of 1920. 


29th August 1922, 

Hindu Law—Joint Family—Debts of father—Liability of 
spn’s share, f 

A creditor suing a Hindu for his personal debt not tainted 
by immorality or illegality is entitled to include the sons of the 
debtor as parties to thesuit and to bring to sale through Court 
in executior the whole ancestral property including the son’s 
share, The recent decision of the Privy Council Chet Ram v, 
Ram Singh, 43 M. L. J. 98 (P. C.) has not altered the law as it 
previously stood in this Presidency. 41 M. 136; 38 M. L. J, 
402 ,1 I. A. 321;4 M. 1; and other cases cited and discussed. 

P, Narayanamurti and D, Srinivasa Rao for appellant. 

L. A. Govindaraghava Aiyar, W. Kothandaramiah and V, 
S, Narasimhaghar for respondent, 


t 
N 


e } 7 
Oldfield and 


Krishnan, JJ. _Cr, Revn. Case No. 366 of 1921. 
30th August 1922, | 


' Penal Code S. 494 — Bigamy—Mahomedans—A gamadiyas— 
Marriage of wife after husband’s conversion. to Agamadiya faith, 

The Agamadiya faith is within the pale of Mahomedanism 
and a Mussalman who embraces the Agamadiya faith does not 
become an apostate, 

Where a Mahomedan husband becomes an Agamadiya and 
thereafter the wife treating him as an apostate marries another, 
she is guilty of bigamy. j | 

Zafrullah Khan, (of the Lahore Bar) M. C. Parthasarathy 
Iyengar and V, K. Venugopala Iyer for petitioner. 

C. Madhavan Nair and B, Pocker for respondent, 





C. M. S. A. No, 18 of 1922, 


subba Rao, JJ. -C. R. P. No. 871 of 192). 


27th Sept, 1922, 
Civil Procedure Code 0. Zl, Rr. 2 and \6—Decree—Assign- 
ment—Benami for one of the judgment debtors—Execution— 
Money decree—Decree ugainst assets. | 
O. 21, R. 2, C. P. Code, does not disentitle a judgment-deb- 
tor from proving facts thata transferee of a decree applying 
for execution is a merelbenamidar for one of the judgment-deb- 
tors even if the facts on which he relies show that there has 
been a payment which has not been certified. When the tran- 
feree is found to be such a benamidar the Court is bound to 
refuse execution in his favour under O. 21, R. 16, C. P. Code, 
+ L. W. 534 ; 40 M. 296 relied on. i 
The expression “ decree for the payment of money against 
two or more persons ” in O, 21, R, 16 second proviso, is- not 
confined to a personal decree for the payment of money against 
two or more defendants. | 
31 B. 308 not followed. 
T. R. Srinivasa Aiyangar for appellant, 
A, V, Visvanatha Sastri for respondent, 


Spencer and Venkata- 





Spencer and Venkata- 
subba Row, JJ. l C. M. A, No. 438 of 1921. 
1127. October 1922, 

Arbitration—Reference to, by natural guardian of winor— 
Terms of reference extremely wide— Power of arbitrators—Deci- 
sion on private enquiry—A ward—Invalidity, 

N: R C3 


t 
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The mother ang natural guardian ofa minor referred a 
claim against the minor’s estate to arbitration and agreed to 
abide by the decision of the arbitrator. The terms of the re- 
ference gave the arbitrator full liberty to take or dispense with 
evidence and to make such private enquiries as he thought fit. 
The arbitrator purported to take evidence without notice to the 
partjes and behind their back and kept no record of the evid- 
ence. Eventually he gave an, award, Held that the conduct of 
the minor’s-guardian in consenting to a reference in such wide 
terms amounted to gross negligence and the award was not bind- 
ing on the minor. The conduct of the arbitrator in making 
private enquiries without notice to the parties also vitiated the 
award, Authorities, English and Indian, reviewed. 

A. Krishnaswami Iyer for appellant. | 

B. Satyanarayana for respondent. 


Spencer and e 
Venkatasubba Row, JJ. C. M. A. No. 422 of 1921, 
1177, Oct, 1922. a l 
, Registration Act, Ss. 17 and 49—Unregistered document — 
Division in status—Unilaterai declaration—Admissibility in evi- 
dence— Transaction affecting immovcable property’, meaning of. 
° An unregistered document can be received in evidence for 
the purpose of proving a division in status among the members 
of a joint Hindu family, though not for proving a division of 
iminoveable properties by metes and bounds. 

Per Venkatasubba Rao, J. Sucha document may be evidence 
of an unilateral declaration on the part of a member of the joint 
family to become divided in status. 

The meaning of the expression ‘transaction affecting 
immoveable propertv ” in S. 49 of the Registration Act, con- 
sidered by Spencer, J. 

30 M. L, J. 62 ; 30 M. L. J. 404 sot followed. 

19M. L. J, 228; 23 M. L. T. 307; 43 Cal. 1031; +3 M, 
244 (P. C.) Relied on. 

A. Krishnaswami Iyer and v, Suryanarayana for appellant. 


P. Narayanamurti for respondent. 


© ; 
9 
Spencer and Venkata- 

subba Row, JJ. C. M. S. A. 7 of 1922.. 

24th Oct, 1922, j 

Decree—Execution—Surety for Judgiment-debtor—Decree 
holder becoming entitled to Judgment-debtor’s estate—Extinc- 
tion of decree—Discharge of surety. 

Appellant stood surety for the Judgment-debtor in respect 
of mesne profits payable by him under a decree, execution of 
which was stayed on security being furnished, Subsequently 
the Judgment-debtor died and his widow after succeeding to 
his estate surrendered it in favour of the decree holder who 
happened to be the nearest reversioner of the deceased judg- 
ment-debtor. Thereafter the decree holder applied to execute 
the decree for mesne profits accrued during the lifetime of the 
Judgment-debtor against the surety, Held that the decree 
debt became extinguished on the surrender by the widow to 
the decree holder and the surety was therefore absolved from 
liability under S, 128 of the Contract Act. 

5 A. 27 ; 10 A. 570 Referred to ; 43 M. 325 distinguished, 

M, S. Venkatarama Iyer for appellant, 

A, C, Sampath Iyengar for respondent, 


Krishnan and Ven- 
katasubba Row, JJ, A, S. Nos, 75 and 76 of 1921. 
26th Oct. 1922. 

Hindu Law—Imbpartible Estate—Succession—Separation 
between branches—Evidence of. 

Under an agreement prior‘ to 1820 an impartible Jagir 
passed from the senior to the junior branch of the” family and 
descended in the junior line till the year 1914 when the last 
male owner in that line died leaving his widowed mother as 
his heir. The eldest male descendant of the senior branch 
thereupon took possession of the Jagir claiming it by survivor- 
ship and the widow sued to recover possession of the Jagir as 
heir to her son, alleging that the Jagir was the separate pro- 
perty of the Junior branch and that the two branches had 
become divided so that there was no survivorship. Held that 
the arrangement did not effect a separation between the two- 
branches but merely’ substituted the junior branch as the head 
of the family and managtr of the impartible estate and that 
the estate did not thereby become the separate property of 

NR C—4 | 


iò 
the junior branch. Nor could it be held that the possession of 
the junior branch wab adverse to the senior branch. 

9M. I. A. 543;°4 M, 250;5 I.A. 6land other cases 
referred to. 

The mere fact that the Jagir had been held for over 80 
years successively by the descendants of the junior branch of 
the family, could not, in the absence of a renunciation or release 
by the senior branch or other evidence of a transaction equi- 
valerft to a partition, amount to a separation between the 
branches as regards the Jagir. Nor did separate living and 
separation in food and worship between the two branches 
amount to a partition between them. 42°C. 1179 ; 44 M, I dist. 
43 A. 228 Ref. l 

T. R. Venkatarama Sastri, T. M. Krishnaswami Iyer and 
K. S. Sankara Iyer for appellants. 

A, Krishnaswami Iyer, M, S, Venkatarama Iyer and P, S, 
Chandrasekhara Iyer for respondents. - 





Oldfield and 
Devadoss, JJ, S. A, No. 816 of 1921. 
26th Oct, 1922, ) 
Partition—Cosharers—Improvements on a portion of the 
common properly effected by one sharer—Allotment on partition 
—Eguilies, ` 
The fact that one of the cotenants has effected consider- 
able improvements on the portion of the common' property in 
his occupation is not a sufficient ground for allotting that por- 
tion to himeat a partition unless such improvements were 
made with the consent of the other cotenants or were neces- 
sary for the enjoyment of the property. 


12 C. L. J. 25 distinguished. 


F, R. Arunachala Iyer for appellant. 
K, Kamanna for respondent, 


ja 


The Chief Justice | ae 
Coutts-Trotter. and `% © C. M.-P. Nos, 1740 & 1741 
Kumaraswami Sastri, JJ. of 1922. 
8th November, 1922, j e 
. Leave to: appeal to Privy Council—Civil Procedure Code, 
Ss. 109 (c) and 110—Whether High Court has power to impose 
a condition on the appellant of paying the costs of the respondent 
before the Privy Council, : 
In an application for leave to appeal to the Privy Council. 
the High Court has no power to impose a condition on «the 
appellant of paying the costs of the respondent - before the 
Privy Council in any court. 


In what cases special leave to appeal nies S. 109 (c) to be 
granted considered, l 


S. Sundararaja diyangar, A. Krishnaswami diyar and 
P. S. Chandrasekhara diyar for the petitioners. 
, C. V, Ananthakrishna Aiyar for the respondents. 


Krishnan and | aiee kä 
Ramesaim, JJ. eA. S. No. 306 of 1921. 
‘Sth November, 1922, : 
- Matadhif ati—Powers of borrowing—Obligatory ceresnonies 
of the muti—Liability of successor of matadhipati—Feeding en 
penses of Brahmins during paryaya ceremonies, 


Powers of a matadhipathi to borrow stand on the same 
footing as his powers to alienate, 


Debts borrowed by a’ matadhipati for ‘conducting cere- 
monies cannot be binding on the matt properties or the 
income in the hands of his successor unless the ceremonies are 
obligatory. = * è 

Held, accordingly that the debts incurred for the purpose 
of feeding Brahmins during Parvaya period (Tirur in the wor- 
| ship of Krishna temple at Udipi- by the previous incumbent ` 
not binding against his successor, . 

The decree of the lower court was ‘modified iB confining 
the decree against the assets of the late. swami such as balance 
_of rent due and accumulated income not incorporated with the 
trust property.’ | 

A. Krishnaswamt Alyar and K. Sundara Row for the 
appellant, 


T. Rangachariar B. Selarama Row and K. Y. mnie? for the 
respondent, 


N. R, C.-—5 - 
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& 
Spencer and Venkatasubba 
Row, JJ. C. M. A.J NO, 35 of 1922. » 
14th November, 1922, 

Hindu’ Law—Qaughter's estate—Compromise by daughter 
with co-parcerners of her fatler—Snubsequent suit between them 
and decision—Effect of decision in, a subsequent suit between’ 
_the grandsons and coparceners—Res-J]udicata, 

On the death of one V there was a dispute about his 
Property between his daughters who claimed to succeed on 
the ground that he died divided with his coparceners and one 
R, a brother’s son of V who claimed the property by virtue of 
survivorship, There was a compromise under which the proper- 
ties were divided between Rand V’s daughters, V’s daughters 
went back on the compromise but in a litigation to which one 
of the daughters of V and a grandson by another daughter of 
V were parties it was held in R’s favour that the compromise 
was not vitiated by misrepresentation or fraud and was fully 
supported by consideration as there was areal and bona Jide 
dispute between the parties regarding the gnestion of division, 


Held, in a suit by the daughtets’ sons ot V after the death 
of the surviving daughter to recover the Properties from 
R’s representatives, 

(i) that the suit was barred by resjudicata by reason of 
the decision, in the previous litigation, 


(ii) that V’s daughter fully represented the estate in the 
e previous litigation and the decision was not given 
on a question purely personal to her. 


(iii) and that it cannot in all cases be laid down that a 
widow or daughter cannot represent the estate. in a 
litigation in which the validity of her own act is 
in question, 


40 All, followed, 

,342 Bom, 69 ‘distinguished. 

A, Krishnaswami Iyer and V., Govindarajachari for the 
appellant, | 


~ 


K. Kamanna for P, Narayanamurthy ‘for the respondent, - 


i 


of Revenue, ci e i 


13 
The Chief ea | | 
and Wallace, J. $ >» .O. S. A. No. 126 c of, 1921, 
1922 November, ee 


w 205 Po Code S: -Dira for- specific dadane Tim 
for depositing money—Power to:extend—A ppellate-Court—Suit. by, 
some., -of the Promisees for. specific performance—Discretion of 
Court... 9 f 5 

‘ Where a decree for specific KAWA directs the ven- 
dees:(plaintiffs) to deposit the purchase money within two, 
months and the vendor appeals against the decree, the appellate, 


‘Court has pone to extend the time for poyini of the, purghase, 


money. 
31 M. 28; l, L, W. 882 AA 
The mere fact that only some of the vendees sue for specie 
performance ‘of the contract of-sale is not perse <a ground for 
réfusing specific performance but the Court might: take ‘that 
fact into consideration in exercising its discretion, 1912 Ma W: 
N. 415 not foll. 1913 M. We N:995 foll, i 


_K, Rajah Tyer and V. Ramasami Iyer for appellant. :: 


“TÌ L. Venkatarama Iyer for respondent, , tte a 


“The thief Justice a ji Aa 
S = Wallac, J. , z Ref. Case,4 of 1922.” ; 
"1922, ‘November’ 1. ee 
Income Tax Ati (1918) S, 32—Business connection—Foreigh 
company having a branch in British I ndia Jor purchase oF com- 
modities—Liability lotar. ` 


Where a foreign company has a branch in. British” India, 
which merely bought commodities and exported them, to the 
head office, the foreign company cinnot be said to carry on a 
business i in British India and cannot be assessed here under, 


S. wa of the Income Taz Act, 1918. 7 
r -a va 
' Smidth v, Greenwood, (1922) 1 A.C. 417 ; Suey v. A. G.. 
(1860) 5 H. and N, 711 :43 M..75 foll. ! à; 


R. N.. wagani with, O. T. Govinda Nambiar foi the 
assessee,. 


-The T Piai A YA VYA Naij) | for the: Board 


N, R. C,—6 
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Krishnan and 7} > 
Ramesam,J. f A. S. No, 306 of 1921. 


1922 November, 8. J 
Religious Endowment— Mutt—Borrowing for PEE ess ‘of 
feeding pilgrims—Necessity for alienation. 7 


Where the head of a mutt having a large surplus income 
- every year borrows money for the purpose of feeding all pil- 
grims,that go to the mutt on festive occasions, pleading a 
custom in favour of such free feeding. Held, that though feeding 
was a charitable object the expenses thereof. must be met out of 
the current income of the mutt and that the borrowing. was not 
justified by’ any necessity. The custom pleaded was not in 
law recognisable. 

40 M. 709 : 44 M. 831 ref: to. 

'A. Krishnaswami lyer and K. Sundara Row for aonda 

T. Rangachariar, B. Sitarama Row and K. Y. Adiga, for 
respondents. . | 

Wallace, J. E a 3 AT oi 

Cr. Rev. Cases 563 and 564 of 1922, 

1922, November 10th. e 

Criminal Procedure Code, Ss. 195, 476-—Discharge of accused 
—Contradictory statements on, oath by: coinplainant—Order by 
Magistrate 3 weeks after discharge—Sanctioning prosecution for 
perjury without any application therefor—Irder not one passed 
under S. 476 but one. under S. 195. _ 

A second class magistrate who enquired into a charge 
of, dacoity discharged the accused on 28—2—1922.. On 
23—3—19 22° without any application being, made to him for 
sanction to prosecute, he pass:d an order in which he set out 
the contradictory statements made by the complainant in the 
course of her examination on oath and her deposition in the 
presence of the accused and ‘sanctioned’ her prosecution under 
S. 193 I. P.C. The Magistrate then sent the papers to the 
First Class Magistrate of his division “ for favour of transfer to 
the file of any-other Magistrate in the division ” but the transfer 
was refused on the ground that the successor in office of the 
second class magistrate may try the case. The’ complainant 
appealed to the District Magistrate foryevocation .of sanction 
and he held that the order was one under S. .476'and -refused to 
interfere, 
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l Held, in revision - reversing. the decision (of the Distrtict 
Magistraie -that the,ordzr of 23—3—1922 was not an order 

under S. 476 of the Criminal Procedure “Code but was passed 
under S. 195 of the same Code. 7 

A. Krishnaswami Iyer and V.. AWA WA E TES ide the 
petitioner (Complainant). 

The Public Prosecutor for the Crown. 
The Chief Justice, Contts ) ` 


Trotter and Kumara- A . 
swami: Sastri, JJ. a n P. A, land 2 Gi 1921. 


1922” November, 13. J | 
Transfer of Properly Act, S. i2: E E 

sity for—Adoption after dite of giji and before registration. of 
the deed— Right of adopted son to dispute validity of gift. 

Where a Hindu gover ned by the Mitakshaca law and being. 
the sole owner of certain ancestral properties executed a deed 
of gift of some of the ‘properties in; favour of a charity: and 
before the registration of the gift.deed, adopted a son. Held, 
that the gift was complete on the date the deed..was executed 
and the registration gave it effect as from the date of execution. 
Consequently the adopted son could not impeach the gift. 

40 M 204 (F, B.) foli. Judgment of Ayling, Jin 11 L. W 
187 upheld, 

T. M. Krishnaswami Iyer for S. Srinivasa WAWA and 'S, 
Rangachari for appellant. 

T. Rangachariar. and S, Muthia ‘Wudaliar fst can 


ees 


: ® 
-Cheif Justice and | ? 
| Wallace, J. +}: S. A. No. 252 of 1921., 
` 1922, November 16. 7 

Practice—Parties—Charity punia by, AI gn behalf 
' of—Two out of five executors appointed under. will—Suit by— 
Maintainability—-General power of attorney by remaining exe- 
culors authorising them to sue—Effect—C. P. C.—S. 99—Trus- 
tees—Non-joinder—Inapplicability to case of. 

Two out of five executors appointed under a will cannot 
by themselves maintain a sūit on behalf of a charity founded 
by the will, even though they have a general power of attorney 
from the remaining executors to file suits on behalf of and 
- manage the charity. 
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oS. 99 CoP. C. is inapplicable to the'case -of a hon joinder 

of trustees, PESEN ya objection is ‘taken to 'such inon- 

joinder. . + ee. Eee a 
Pes. UA Aiyar for appellant.. Pee cits 


_ T, Narasimhatyangar: and P. S. Ramachandràiyar rO 
respondents. a 





The Chief Justice, - i 
and Wallace, J. S. A. No. ies of Ve Z A 
1922, November 16. . we eee a 
Trust—Village charity—Bhajana a ea by villagers, Jor 
recovery of possession of properties— Maintainability. 
In the absence of a duly constituted trustee or manager of 
a' village charity, it is competent to two of the worshippers, 
acting on behalf of the entire body of the worshippers, to “sue. 
for récovery of possession of ‘the -Properties belonging to me 


Ts 
» E 


charity from a trespasser, . `t l TE 
1.27 Me L. J. 270 not'foll. © E AA E Eas a 
“+ 37 M, L. J. $54 Referred to. ee ae 


za OK Bhashyam and P. J. Kuppanna Row for appéllants. 
'B. Sanaa Rox and N. S. Srinivasa Iyer ‘for respondent, 


= > Phillipþs-and ` ` Aa cas a 

_ Devadoss, JJ, S. A. No. 1198 of 1921.6 1 

21922 November, 16. n e ' TE 
Madras Estates Land Act S, 12—Třees on ryot's holding— 


Right to levy -waram in respect f the’ produce, of, such’ trees— 
Custom or contract. =e : 


In the absence of proof of a custom or contract. to the 
contrary, a landHolder is not entitled to waram in’ “respect, of 
the pase of the trees on the ryot’s Holding, | 

- S. Muthiah Mudaliar for appellant, 

© K. S. Sankara Iyer ‘for respondent. a 
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Wallace, J, 


1922, November, 13. ' C. R. P. Nose 307 of 1922, 


Civil Procedure Code, O. 6, R. 4 and-O. 11, R, 1 Interroga- 
lories—Particulars—Action based on conspiracy. 

In a suit based upon conspiracy where the plaintiff alle. 
ges that the defendants conspired and came into possession of 
the properties of the plaintif deposited with one of them, in- 
terrogatories asking for the particulars of the conspiracy- with 
reference to each of the defendants are proper and should be 
` answered by the plaintiff. 

K. Sankara Sastri for the petitioner. j 


C. A. Seshagiri Sastri for the respondent. 


Spencer and Venkata- 
subba Row, JJ. ' C. M. A. No, 320 of 1921. 
1922, November 21. 

Provincial Insolvency Aad (V of 1920) Ss. 7 and 8—A pplication 
by creditor for adjudging debtor insolvent—Application presented to 
wrong Court and returned—Presentation to proper Couri—Sav- 
ing of limitation—Effect of passing of the new Act. 

A creditor presented an application under S. 5 of Act III 
of 1907 for adjudging the debtor insolvent within three months 
of the alleged act of insolvency, The application was preseni- 
ed to the wrong court and was therefore returned to be pre- 
Sented to the proper court. It was presented to the proper 
Court more than three months after the act of insolvency and 
while it was pending the new Act (Vof 1920) came into force. 
Held (1) the application when it was presented to the proper 
Cotrrt-was unsustainable, as no act of insolvency had been 
committed within three months ; (2) that the rule of limitation 
applicable to the case was that wich was in force at the time 
the proceedings were started ; ‘and (3) that Act V of 1920 was 
not retrospective so as to make the provisions of S. 5 of the 
Limitation Act applicable to the case. 

1. S. Raghunatha Row for appellant, 


G. Lakshmanna for respondent. 


N. R. C,—7 
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Phillips and | 
Devadoss, JJ, S. A, Nos. 180 and 131 of 1922, 


1922, November 21¢ | 
Civil Procedure Code, O. 21, R. 61—Attachment of debt 
evidenced by pronote—Mode of—Assignment of pronote pending 
prohibitory order by court—Rights of assignee—Assignee if a 
holder—Negotiable Instruments Act, S. 8. 
An attachment of a debt secured by a negotiable instru- 
ment can be made only in the manner prescribed by O, 21, 
R. 51, C. P, Code (i. a by actual seizure and —* in 
re 
Where there is a hii Wa restraining the payee 
ofa promissory note from realising the money due under it 
or otherwise dealing with it, a person who obtains an indorse- 
ment of the note with knowledge of the order is not a holder 
and cannot sue upon it. 
T, M. Krishnaswami Iyer and N. Sivaramakrishna Iyer 
for appellant. 
K. Bhashyam, A. Srirangachar? and-A, V. Visvanatha Sastri 


for respondent, 


=f 





Spencer and Venkata- 
subba Rao, JJ. S, A. No. 2121 of 1920.. 

1922, Noveniber 21. 

Malabar Law—Stanom -~Slaui—Perpetual lease of Stanom 
broperty—Validity— Recital in ancient document—Evidentiary 
value of--Transaction challenged soon after its dale—Effect. 

A Stani ‘in Malabar has no power to grant a perpetual 
lease of the Stanom property except for benefit or necessity. 

A recital ina Saswatam demise of 1852 that the demise 
was granted for services rendered on behalf of the Stanom in 
getting tenants to attorn to the Stanom is not sufhcient evidence 
of necessity, as the transaction had been challenged Py: succeed- 
ing stani. 49 J, A, 51 distinguished. 

P. S. Narayanaswami Aiyar for appellant. 

A. Vasudeva Menon for C. Madhavan Natr for reapondent, 


Phillips and Deva- | 
doss, JJ. S. A. No. 924 of 1220. 


1922, November 22, š 
Power of aitorney—Consiruction—Power to manage proper- 
jes, to get documents from tenants, and to execute documents in 


? 
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their favour—Power to lease if included in-- Premiwm véecetved 
by agent under contract to lease—Principal’s liability for—Pre- 
mium representing monies borrowed by*agent without express 
authorily—E ffect. 

Under a general power of attorney to manage properties, 
to execute documents in favour of tenants, and to get docu- 
ments from them, the agent has power to lease properties, 

Where, acting under such a power, the agent entered into 
a contract to lease properties on payment - of a premium, held 
that the principal was liable for the premium paid to,the agent 
under such a contract, even though the premium represented 
monies borrowed by the agent without express authority, 

K. P. M. Menon for appellant. 

P, S. Narayanaswami Atyar for respondent. 


Oldfield and - 
Ramesam, JJ. S. A. Nos, ¥34 and 935 of 1915, 


1922, November 23. 

Hindu Law—Debts—Son's liability—-Property ‘gifted by 
grandfather—Minor—Court guardian—F aa funds for 
defence.’ 

Property gifted or pequéathed by a Hindu grandfather to 
his grandson, though it may be ancestral property in the hands 
of the donee as regards his own sons and grardsons, cannot 
be made liable: for the debts of the father of the donee, 

Where a court guardian has been appointed for certain 
minor respondents whose interests are the same as those of the 
appellant, the appellant need not put the court guardian in 
possessión of funds to enable him to engage a pleader for the 
minors. 

M.S. Venkatarama Iyer and A. V, Visvanatha Sastri for 


appellant. 
A. Ramachandra Iyer for L. m Govindaraghava lyer for 


- respondent. 


WA ESA 


Spencer and Venkata- 
subba Rao, JJ. © C. R. P. No. 79910f 1921, 


1922, November 23. 
-Presidency Towns Small Cause Courts Act, S, 38—Notification 
—Judge silling during vacation—Application. for. reference” to a 
Eull Bench—Limitation, 


20 ° 

If it 1s notified under S. 38 of the Presidency Towns Small 
Cause Courts Act that the Registrar would be sitting on speci- 
fied days in the vacatton to receive “ plaints and other appli- 
cations ” an application for reference to a Full Bench can be 
presented to. him, If the application is not presented to him 
but filed after the re-opening iof the Court and beyond the 
8 days’ period prescribed for such application, it will be barred 
and the period of the vacation cannot be excluded, 

Sydney Smith for petitioner. 

A, Venkatarayaliah and L. Venkatanarasiah for respondents, 


Phillips and 
Devadoss, JJ. S. A. No. 2078 of 1920, 
1922, November 29, 4 2 

Registration Act, S. 28—Inclusion of property merely to give 
jurisdiction lo. regisirar—Registration invalid—Suit to enforce 
personal covenant—Limitation Act, Art, 116. 

Where in order to give jurisdiction to a particular registrar 
to register a mortgage the parties included an item of property 
which none of. them intended should be part of the security 
and the mortgage was registered by that Registrar, the regis- 
tration is invalid. 

41 C. 972 ; 48 C. 509 foll. 


Though the registration is invalid for the purpose of effect- 
ing a mortgage, a suit to enforce a personal covenant contain- 
ed in the- mortgage ‘would be governed -by “Art. 116 of the 
Limitation Act. 

P. Narayanamurihi and K. Ramanturthi for appellant. 


G, Lakshmanna and P, Somasundaram for respondent, 





Krishnan, J. 


1932 November, 29, ! C. R, P. No. 683 of 1921. 


Village. Communily—Ownership of property—Right of enter- 
tng into contract by village community with respect to broperty, 

Where a member of a Vysia community of a village ex- 
ecutes a bond in favour of the Vysia community and the Vysia 
community sues as such on the said bond. 
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Held, as village communities and castes in India can own ` 
properties, there is nothing in law, to prevent them from enter- 
ing into contracts with respect to propert¥. : 

Case law considered. 

T. K. Srinivasa Thathachari and R, Tirumalatatachariar 
Vakils for petitioner. | 

S. Jagadisa Iyer, Vakil for respondent. 


The Chief Justice, 
Wallace, J. S. A. No. 2092 of 1920. 
1922, November 30. 

Malabar Law—Thattans of North Malabar—Law applica- 
ble to—Veetukutti— Status of—Suit for partition— Maintain- 
ability —Shudras, 

The Hindu Law presumably applies to all Hindus and 
the Thattans of North Malabar are governed by the Hindu Law 
and not by the customary law applicable to Thiyas. In the 
absence of proof to the contrary Thattans must be classed as 
Shudras and a Veetukutti "(illegitimate son) has a right to 
compulsory partition of the properties of his putative father. 

17 M. 184 dissented from. a 

K., P. Ramakrishna Iyer for appellant. 

C. Madhavan Nair for respondent. 


“of 


t 


Wallace, J. , j 
1922, November 30th, ! CERP. No. 308 of 1922. 


Civil Procedure Code, S. 115, O. 16, R. 19 and0. 26, Rr. 1 
and 4—Aptlication for commission for witnesses beyond 200 miles 
— Whether Court has a discretion to refuse commission— Whether 
in cases coming under O. 26, R, 1 the Court has a discretion to 
refuse commission—Interference by the High Court in revision. 

Where an application for commission is made for the 
examination of witnesses more than 200 miles from the Court 
house the court, in the absence of bad faith, is bound to issue 
the commission irrespective of whether the evidence would be 
beneficial to the party or not. 

21 M. L. J. 889, 15 W. R. 447 followed. 

16 I. C, 750 and 191. C. 643 referred to. 

In cases falling under O, 26, R. 1 the Court has no - dis- 
cretion to refuse a commision. _ 


22 F 
| If in any of the above cases the Lower Court refuses com- 
mission the High. Court has power to interfere under S, 115 
of the Civil Procedurt® Code. 
K. Sankara Sastri for the petitioner, 
C. A. Seshagiri Sastri for the respondent, 


— 


Wallace, J. 


) l 
1922, December, 4 f C. R. P. No: 87 of 1921. 


Civil Procedure Code, 5, 1 15—Partnership—Suit for only 
share of Capital without asking for dissolution or general accounts 
— Whether suit between partners lies Jitrisdiction—Interference of 
High Court in revision, 7 

Where a plaintiff brought a suit against his partner WI 
recovery of his share of capital alone alleging that he relin-, 
quished his share of profits, to which the defendant pleaded 
| that the plaintiff had appropriated more than what was due 
to him, and where, after going “into the matter both the 
lower courts found against the defendant on revision 
under S. 115, C. P. C. Held (1) that the lower . court 
had no jurisdiction to entertain a plaint for recovery of 
a single item of partnership while it was open to the 
plaintiff to sue for dissolution or general accounts, (2), The 
court had only to Jook into the plaint in order to see whether 
it had jurisdiction to receive the same (3), In such a case the 
High Court will interfere in its revisional powers. 

P. G. Krishna Iyer for petitioner. 

Venkatarama Rao for respondent. 


Krishnan, j.. 
on Decne 5, C. R. P. No. 337 of 1922 

Provincial Small Cause Court's Act, S. 17—Setting aside Ex- 
parte decree—Dispensing with security—Power of Couri—N aturs 
of Security to be accepted, 

Where the defendant in a small cause suit under the 
Provincial Small Cause Court’s Act applied for the setting aside 
of the decree passed exparte against hin, praying at the same 
time to dispense with security, and the District munsif set aside 
the same dispensing with security held, following 43 M. 579 
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that the court had no jurisdiction to set aside an exparte decree 
of 2 Small Cause Court without security and that under S. 17 of 
_ the Provincial Small Cause Court's Act, though personal security 
may also be accepted, yet courts ought to take property 
ay ordinarily. 

' P. Satya Narayana for T. K, Srinivasa Thathachari, Vakil 
for petitioner. | za 

S, Jagadisa Iyer —Vakil for respondent. 


Krishnan, J. l 
1922, December 5. . | C. R. P. No. 876 of 1921, 


Jurisdiction—Remand of suit —Remand for trial by court A 
—Trial by Court B—Jurisdiction—Objection to—Maintainability 
—C, P. C.—S, 21—A pplicability of, or of ils principle. 

The authority to try a suit on remand, is conferred by 
the order of remand, and no court but the one to which the 
suit is remanded for disposal has jurisdiction to try it, Neither 
S. 21 of the Code of Civil Procedure, nor the principle of it, is 
applicable to such a case. 

T. L. Venkatarama Aiyar for petitioner, 

M. Patanjali Sastri for respondent. 


Wallace, J. S. A. No. 1568 of 1923, 
1922, December, 5. o 

Hindu Law—Widow—Adoption—Validity—M other—A dop - 
tion on death of Son unmarried at 25. š 

Where a Hindu widow who had succeeded to her son on 
` his death unmarried at 25, adopted a son to her husband, held 
that the adoption was valid. 

P. Narayanamurti for appellant. . 

P, Somasundarum for respondent. 


Chief Justice and E 


Oldfield, J, 
1922, December 7th, C. R. P. No. 217 of 1922, 


Civil Procedure Code, of parties—Suit 
against adoptive mother do recover properties by the plaintiff on 
the ground of adoption— Order by lower Court joining reversioners 
as parties defendants—Whether order without jurisdiction, 
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Where the plaintiff brought a suit to recover possession of 
propertiesin the possession ` ‘of the defendant who was the 
adoptive mother of the plaintiff’s father and the defendant 
denied the adoption, the Lower Court does not act without 
jurisdiction in allowing the application of two persons to be 
made parties defendants in the suit on the ground that they 
were reversioners entitled to succeed on the death of the widow 
if there were no adoption. ` 

25 C. L. J. 311, 11 M. I. A. 267 and 34 Mad. 188 applied.. 

5 L. W. 207 and 2 C, P. D, 80 distinguished. 

S Ramaswami Iyer for the petitioner. . 

_ A. Krishnaswami Iyer and M.S, Venkatarama ie for the 
respondent. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


PRESENT :—SIR WALTER SALIS SCHWABE, KT. CHIEF 
JUSTICE, MR. JUSTICE OLDFIELD, MR.f[USTICE PHILLIPS, MR. 
JUSTICE DEVADOSS, AND MR, JUSTICE VENKATASUBBA RAO. 

P. Ayyakkutti alias Venkatachalam 

Pattar ... Appellant (2nd Plaintiff.) 
v, | ; 

P. S. Krishna! Pattar and others ... Respondents (Defendants 
1,3, 4 and legal repre- 
sentative of the 2nd and 
Sth defendants, and legal 
representative of the 6th 
respondent.) 


Malabar Law—Land Tenure—Santhaths Brahmaswom—Alicuation by ten- 
ant—Landlord’s right of re-entry. l f 


Under the customary law of Malabar a grant of land as a Santhathi Brahma. 


swom to be held by the grantee “ for all time without power of surrendering (or 
without vacating) and without being dispossessed ” does not confer a right of 
re-entry on the landlord on alienation of the land by the tenant. 


The question whether such a tenure was inalienable was left open by the 
Full Bench. 


Per Sadasiva Iyer, J.:—Lands held on Karvamkari or Santhathi Brahmaswom 
tenure are liable to be forfeited on alienation by the grantee or his heirs in the 
absence of a contract to the contrary. 


Second Appeals against the revised decrees of the Court 
of the Temporary Subordinate Judge of Palghat at Calicut in 
A, S. Nos. 770 and 771 of 1913 respectively preferred 
against the decrees of the Court of the District Munsif of Ala- 
turin O. S. Nos. 172 and 171 of 1912, respectively, 

C. Madhavan Nair, and K. P. Ramakrishna Iver, for the 
appellant | | 


a as 


S. A, Nos. 267 and 268 of 1918. 


F. B. 


es 


a * 
Ayyakkuttt 


v. 
P. S. Krishna ` 
Pattar. 


F. B. 
Ayakkutti 


V. 
P. S. Krishna 
Pattar. 
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T. R. Ramachandra Iyer for C. V. Ananthakrishnd Iyer and 
P. V, Parameswara Iyer; for the 5th respondent, 
P, V. Parameswara Iyer, for the 3rd respondent. 
S. Ranganatha Iyer, tor 3-5 respondents. 
A. V. K. Krishna Menon, for the 7th respondent, 
N. P. Narasimha Iyer, for the 2nd respondent. 


The Court (Oldfield and Seshagiri Iyer, JJ.) made the 
following 


ORDER OF REFERENCE TO A FULL BENCH. 


As appears from the language used by the learned Judges, 
the decision in Zamorin of Calicut v, Samu Nair! is in con- 
flict with that in Achutha Menon v. Sankara Nair 2, In those 
cases the tenure in question was Karamkari and nothing depend- 
ed on any obligation in connection with it to perform service. 
In the present cases the tenure is Santhathi Brahimaswom but it 
is admitted by Mr. Madhavan Nair that in them also there is no 
question of service and that theeincidents of the MKaramkari 
tenure will be applicable. In these circumstances we think it 
necessary to have the conflict between the 2 decisions above 
referred to resolved ; and we therefore refer toa Full Bench the 
question ‘whether land held on the Karamkari or Santhathi 
Brahmaswoi tenure is liable to forfeiture on alienation.’ 


These second appeals coming on for hearing in pursuance 
of. the above order of Reference to a Full Bench before Sir 
John Wallis, Chief Justice, Mr. Justice Abdur Rahim, Mr. Justice 
Oldfield, Mr. Justice Coutts Trotter and Mr. Justice Seshagiri 
Iyer on Monday, 8th November 1920, and before Sir John 
Wallis, Chief sJustice, Mr, Justice Abdur Rahim, Mr. Justice 
Oldfield, Mr. Justice Sadasiva Iyer and Mr. Justice Coutts- 
Trotter on Monday 15th November 1920. 


The How ble The Advocate General (Mr. K. Srinivasa Aiyan- 
gar) With K. P. Ramakrishna Aiyar for appellant. The 
question is whether under the Malabar Law per- 
petual leases are inalienable and if the tenant alienates, 
the landlord has a right of re-entry, The perpetual leases 
in Malabar are known by different names, viz., Adimayavana, 
Antubhavam,  Karamkuri, Santhtthi Brahmaswom, etc. 


1, 38 M.L. f. 276. 2. (1911) 1. L. R. 36 Mad. 380. 22}M. L. J, 112. 
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Though the names differ, the tenures have the same 
characteristics. The names differ only with the caste of 
the grantee. Santhathi Brahimaswom is*a lease given to a 
Brahmin, Anubhavam is a lease to a person of equal or lower 
caste than the grantor, Adimayavana is a lease to a servant Or 
a slave, and Karamkuri is a lease to the cultivator of the soil. 
Moore’s Malabar Law, ‘pp. 195, 196. The present tenure is 
Santhathi Brahmaswom ; but this very tenure was formerly 
granted to a Nair (a Sudra) and was treated as Adimayavana., 
The Nair assigned his rights to a Brahmin who got.it renewed 
by the stant (the landlord) as Sauthathi Brahmaswom, A 
subsequent słani questioned the assignment , and the 
renewal, but the High Court held that as a member of 
stanis had recognised the renewal, it could not be ques- 
tioned after such lapse of time. The case is reported in 
4M. 148. Achutha Menon v. Sankara Nair | decided that a 
Karamkuri tenure was inalienable and liable to forfeiture on 
alienation, one of the Judges being Sundara Aiyar, J., who had 
an intimate knowledge of Malabar Law. In the Sudder Court 
proceedings of 1856 it was settled that permanent tenures in 
Malabar were inalienable, though the decision was also based on 
the language of the document in that case. Zamorin of Calicut 
v. Samu Nair? dissented from the prior decision, but the 
learned Judges called for a finding on the question of custom. 
‘In that case the lower Court, on the evidence, found that the 
custom of inalienability and forfeiture on alienation existed 
till 1896 but that after 1896, great inroads had been made into 


the custom. The High Court upset this finding, In the, 


present case the tenures are of the years 1858 and 1860. The 
decision in Achutha Menon v, Sankara Nair! has been 
followed in several later cases. Ukkandath v. Puliyankot Kunhi 
Kuttan 3 (Anubhavam) tenure) ; : Venkatagiri Patar v. Mana 
Vikraman 4 (Adimayavana) Vatakke Chathalingath Tavazhi v, 
Ramaswami Paltar 5; Thunkunni dchanv. Manchu Nair ò, 
In the present case there is no question of any service tenure 
and the decisions dealing with the distinc.ion between 
different classes of such tenures are irrelevant. The pro- 
ceedings of the Sudder Court of the year 1858 are the result 





1. (1911) LL R. 36 M. 380622 M.L.J. 112. Zi 
3. (1914) 271. C 10. 4. (1917) 6 L.-W, 114. 


5. (1915) 27 I. C. 389, 6. (1914) 2 L. W. 102, 


(1919) 38 M. L. J. 275. 


F. B. 


—— re 


Ayyakkutti 


Ve 
P. S. Krishna 
Pattar, 
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F. B. of an elaborate enquiry expressly instituted for giving “fixity to 
Ayyakkutti these tenures and the value of these proceedings is underrated 
in Zamorin of Calici v. Unikath Karnavan Samu Nair Ten- 

P, S. Krishna i ‘ : 
Pattar., ures, like the present are separately mentioned and are said to be 
inalienable; and inalienability necessarily presumes forfeiture 
on alienation. In Greame’s Glossary, prepared during 1818 to 
1821, the various kinds of perpetual leases are separately dealt 
with and four decisions of the South Malabar District Court 
are cited as holding these tenures to be inalienable. See also 
Sir Charles Turner’s Minute, Chapter III, para. 15; Travancore 
State Manual, Vol.I, page 332; Cochin State Manual, page 302. 
In 1908 a,strong committee was appointed in Cochin to go into 
the question of the incidents of these tenures and a report was 
submitted after taking evidence in detail. At page 33 of the 
report (the Cochin Tenancy Legislation), all these various 
classes of perpetual leases are referred to and it is stated that 

they are inalienable and liable to forfeiture on alienation, 


The tenure in question is in the nature of personal inams 
common on the East Coast of the’ Presidency. Personal inams 
a are inalienable, Board's standing Order, Vol. IIO. 52 :Gun- 
niayan v. Kamakshi Ayyar 2 Tieyyan Nair v. Zamorin of Cali- 
cut 5 (where Adimayavana is compared to a personal inam); ; 
Graeme's Glossary, page 1; Baden Powell's Land Tenur es, Vol. 
-III, page 140; Cochin Manual, page 302; S, A. 687 of 1915. 
"Inalienakle tenures are very common in India, In Coorg, the 
Jumina tenure is inalienable. There are non-transferable occu- 
pancy tenures in Bengal and they are not affected by the 
Bengal Tenancy Act. Such tenures are common in the Punjab 
also. 

These incidents of inalienability and forfeiture on alienation, 
ure annexed to permanent leases by the customary law of 
Malabar. The custom has been recognised in a number of cases 
and Courts could take judicial notice. Rama Raov, Raja of 
Piltapur * It 1s a local or territorial custom, If a custom as to a 
tenure is once established, it can be altered only by statute, Raj 
Kishen Singhv. Ramjoy Surma Moozumdar $ ; Kalama Nachiar 
v. Raja of Shivaganga ©; Halsbury’s Laws of England Vol. 10, 

1. (1919) 38 M. L, J. 275, 2. (1902) I. L. R. 20 M. 339, 345. 
3. (1903) I. L. K 27 M. 202. è (1918) 41 M. 778, 785 P. C. 
5, (1872) I. L. R. 1 C. 186, 195 (P.C,) 6. (1863) 9 M I A. 195, 247, 
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218, 246. Local custom ot territorial custom is part of the law 
and differs from usage. Halsbury’s Laws of England Vol. 10, 
page 221. When a custom is established’as regards a tenure, 
the mention of that tenure in a deed incorporates all the inci- 
dents of the custom: MHalsbury’s Laws of England, Vol. 10, 
page 218. 


C. V. Ananthakrishna Aiyar for respondent. 


The terms of the document creating the tenare make it 
clear that there is no prohibition on alienation. [The learned 
Judges asked him to argue the general question referred to the 
‘Full Bench.] 1n Achutha, Menon v. Sankara Nair | the Court 
proceeded on the construction of the document in that case and 
did not deal with the general question now raised, 
Zamorin of Calicut v. Samu Nair 2, is a clear authority on the 
general position, The Sudder Court Proceedings of 1353 are 
not binding as judicial authority. They are mere opinions. 
Besides, the proceedings do not indicate that forfeiture is a 
consequence of alienation ig the case of these tenures. Mere 
inalienability does not work forfeiture on alienation. Udipi 
Seshagiri Rao v. Seshamma Shettati 3 Greame’s Manual; Moore’s 
Malabar Law, page 307; Fifth Report Vol. I, p. 78. In South 
Canara, Mulgeni tenures are inalienable but there is no for- 
feiture on alienation. A special clause for re-entry is neces- 
sary. Sir Charles Turner’s Minutes do not refer anywhere to 
forfeiture as following an alienation. In this very case the 
tenure was alienated and no forfeiture was enforced. See Mana 
Vikramagn v. Sundaram Pattar +, These tenures were granted 
in lieu of services and there will be a forfeituree only if the 
services cease. 29 Tr. L. R. 45; 25 Tr. L. R. 113. In several 
cases grants which are inalienable have been held not to be 
forfeited by reason of alienation by the grantee. Durga Dutt 
Singh v. Rameswar Singh > Radhabhai Ramachandra Koher v. 
Anantrao Bhageant Deshpande 6; Midnapore Zemindary Co. 
vy, Appayasami Naicker 7 Bhagwat Bakshi Roy v. Sheo Pershad 
Sahu 8, The Cochin Committee’s report is not of much value 

1, (1911) I. L. R. 36 M. 380 : 22 M. L. J. 112. 
2, (1919) 38 M. L. J. 275. 3. (1920) I. L, R 43 M. 503. 
4, (1881) I. L. R. 4 Mad, 148, 
5. (1909) I. L. R. 36 C. 943, 952 ; 19 M. L. J, 567. (P.C. ) 


6, (1884) 9 Bom. 198. (F, B.) 
7, (1918) LL.R. 41 M. 749, 761 34 M, L. J. 563. 8, (1918) 18 C; L. f. 277, ° 
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as there were weighty dissents frm the conclusion’ of the 
majority. | | 

A custom of inalienability in an absolute grant is bad 
Maharaj Kumar Jagat Mohan Nath Sheb Deo v. Brinda Saha 1, 
Bhagwat Baksh Roy v. Sheo Pershad Sahu ?. A covenant preven- 
ting alienation would be equally void Udipi Seshagiri Rao v. 
Seshamma Shetiati 5. A custom as to a tenure has to be strictly 
proved and a number of instances would/have to be adduced 
to prove the custom. A local custom can change. It may also 
fall into desuetude. Rama Rao v, Raja of Pillapur 4, Mouli v, 
Hallivay >, Ex parte Powell in re Mathews 6, Kalama Nachiar v, 
Rajah of Shivaganga’, Durgachavan Mahto v. Raghubar 
Mahto 8, 


The analogy of the inams is misleading. Inam are gener- 
ally granted by the sovereign or his representative. In the case 
of inams granted by private individuals there is no prohibition 
against alienation. Srvevada Yerranna v. Pontiva Kannamma 9 
Yimant Sitarama Sastrulu v, Gora Ramady 10, 

K. P. Ramakrishna Aiyar in rebly—The decisions from the 
Travancore Law Reports are cases of service tenure. See 
Select Decisions of the Cochin Chief Court, pp, 176, 399, Itis 
not alleged that any service exists in the present case. 

The Court (Sir John Wallis, C. J, Oldfield, Sadasiva Aiyar 
and Coutts-Trotter, JJ.) delivered the following. | 

Judgments :—T jie Chief Justice. —Speaking ` for myself I do 
not as at present advised difter from the judgment: pre- 
pared by Sadasiva Iyer, J, but in view of the importance 
of the queStion, the conflict between Achutha Menon v, 
Sankara Nair MV and Zamorin of Calicut v. Unikat Karna- 
van Samu Nair 12 and the fact that the members of 
the bench are not in agreement on all points I think 
that sit will be better before disposing finally of ihe refe- 


rence to call for a finding from the Subordinate Court as to 
a 








1. (1905) 1 C. L. J 557. 2. (1913) 18 C, L. J. 277. 

3, (1920) 43 M. 503. l 4. (1918) 41 M. 778 (P.C) 
7. OM, A. 195, 267. f 
$. (1913) I8 C. W. N. 55 (P. C.) 


9. (1911) 2 M. W. N, 354; 2leM. L. J. 962. 
10. (1911) 2 M. W. N. 588. 
li. (1911) I.L. R, 36 Mad‘ 380. 12, (1919) 38 M. L. J. 275, 


~ 
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whether in 1859 and 1867, the dates mentioned in the revised 
judgment of the Subordinate Judge lands granted on the 
tenures known as Santhathi Brahmaswom and‘ Adimayavana 
were inalienable as between the grantor and the grantee ; and 
if so, whether on alienation by the grantee, the grantor was 
entitled to resume the lands and re-enter, Fresh evidence 
may be taken, The finding will be submitted by the Subor- 
dinate Judge of Ottappalam within 6 months and 10 days will 
be allowed for filing objections, 

Mr. Justice Abdur Rahim who has left the Court concutr- 
ed in these questions. 


Oldfield, J.—1 agree with the terms of the reference pro- 
posed and reserve further observations. 

Coutls-Troticr, J. —I agree and like Oldfield, J. wish to 
reserve any expression of opinion at present. 


Sadasiva Iyer, J, —The question before the Full Bench is 
whether land held on the Karamkari or the Santhathi 
Brahmaswom tenure is liabée to forfeiture and resumption on 
alienation by the tenant. 


The referring order shows that Mr. Madhavan Nair for the 
_ appellant admitted (and properly admitted) that a lessee holding 
lands either under the Karamkari tenure or under the Santhathi 
Brahmaswom tenure is under no obligation to perform any 
service to his landlord. 


To avoid confusion I would here remark that the question 
before us has very little to do with the incidents of service 
tenures. Service tenures (that is, involving performance of 
future service) connected with enjoyment of lands are usually 
of two kinds : (1) where the income of the land enjoyed is 
intended to be the emolument of the service andthe land is 
enjoyed by the servant merely in order that the income thereot 
might be received by him as emoluments ; (2) where the’ lands 
themselves have been granted to be owned by the tenant, the 
tenant being merely obliged to perform some service by himself 
or by a deputy, the income being enjoyed by the grantee in 
his status as owner thereof. The decisions dealing with the 
question of the distinction between these 2 classes of service 
tenures are in my opinion irrelevant for the decision of this 
case. The decision in 29 Travancore Law Reports 25 quoted 
by Mr. Ananthakrishna lyer, related to a permanent tenure 
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burdened with an obligation of velam service in a temple once 
a month, that service being one for the performance of which 
proper and adequate provision could be made through a deputy. 
That case and similar cases which held that lands held on 
service tenure of that kind are alienable the alienee being 
merely bound to make provision for the performance of the 
service, are not helpful for the decision of the question before 
us. The case in Durgadui Singh v. Rameshwar Singh and 
Taradut Singh v. Rameshwar Singh 1 quoted for the respondent 
has also no relevancy as it related to the alienability of land 
granted for the maintenance (on Babuana grant) of a junior 
male member and his descendants in a Raj family, the lands 
having been granted with the incidents of an` impartible tenure 
and there being no incident of inalienabilily attached to imparti- 
ble tenurcs except by statute law in some provinces. 

I have had the advantage of studying the valuable opinion 
prepared in this case by Mr, Justice Seshagiri Iyer” and I might 
at once state that I respectfully agree throughout with that: 
opinion, As the question however js of far-reaching import- 
ance |. might be permitted toadd something in my own 
language though I understand that opinion might be attached 
to the report of this case, 


The historical tradition is that the Nambudiri Brahmins had 
the jenm or birth right in the ownership of the soil of the 
whole of the Malabar lands, the tradition being that the 
country itself was created for the Brahmins, The land Revenue 
given to the Ruler was -considered merely as remuneration 
given by theejenm (or birth right) owners of the land for the 
protection afforded by him; it was a “ Kavali” or ‘‘ protection” 
tax, The Rajahs of Malabar, (the Zamorin having been at one 
time their Chief) and members of Royal families (many of them 
being stanees) had jenmam rights in what are called “Cherikal’”’ 
lands. The Devastanams were granted jenmam rights in 
Dewaswom lands. The Rajahkkanmar (Ruling Princes) had the 
right to require military assistance and contributions for 
military necessities from the two other classes of jenmies, viz., 
Nambudiries and Dewaswoms, We might take it that these three 
above mentioned persons and institutions were the only three 
classes of landlords who were for a longtime considered to be 
AA Vide P. 33 infra. 

1. (1909) I, L R. 36 Cal. 943 : 19 M» L. J. 367. 
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entitled to be jenmies or owners in fee simple of lands in Malabar. 
Ordinary Nair families were attached to ope or other members 
of the three classes of jenmies and looked upon them as their 
feudal Liege Lords. A jenmi even when in distress would 
not part with the entire ownership in any of his jenmam lands 
and he always resorted to Kanom and other expedients and 
desperately clung to the last shadow of his jenmam rights. 
Putting aside then, the tenure of a person who had been 
granted lands out of a portion of whose income provision could 
“be properly made for the performance of periodical services 
(especially temple services) through deputees, the incident of 
inalienability and the rigut of the landlord to forfeit and to 
resume on alienation were attached to the other permanent 
tenures in Malabar created by jenmies on favourable rents 
(usually very favourable rents) according to the opinion of all 
the authorities who have considered the matter. The Sadar 
Court came to that conclusion after two year’s enquiry in 1856 
and the Cochin and Travancore Manuals state the same. Mr, 
Justice Benson and Mr. Justice Sundara Aiyar whose knowledge 
of Malabar tenures was-profound were of the same opinion in 
Achuta Menonv. Sankara Nair. 1 The laboured attempt of Mr: 
Anantakrishna Aiyar to argue that the decision in Achulta Menon 
v. Sankara Nair | was based on the express terms of the parti- 
cular document of lease failed in my opinion, the terms prohi- 
' biting alienation relied upon being merely the statement by way 
of excessive caution of what was already involved in the name 
and nature of the created tenure. ‘Ihe incident of inalienability 
and liability to forfeiture on alienation with the ght of re- 
entry in the landlord are attached to these tenures not by usage 
(which implies the gradual growth as the result of conven'ence 
or practice in mercantile and similar transactions, the growth 
being spread over a long period of time, or being confined to 
particular trades or localities or families or institutions) but by 
theimmemorial law of Malabar, a law more analogous to the 


immemorial “Marumakkathayam law pervailing in the West 


Coast in the matter of inheritance and succession than to 
mercantile and other usages or to ordinary customary law. 
Such law may, of course, be also called custom or customory 
law, It may be that the word “ usage” is also not wholly, 
inappropriate but I should like the latter word to be confined to 


1. (1911) JL, R, 26 Mad. 380. 
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. 
practices which the parties in certain particualr place; of 
engaged in particulary trades or business are presumed to have 
in view when entering into certain classes of contracts and 
with reference to which the terms of such classes of contracts 
have to be ascertained and to “the usages governing the 
succession to the trusteeship of particular local temples or local 
mutts or governing particular families and so on and nct 
to fairly widespread rules governing tenures and legal righ‘s 
with reference to which well known and defined nomenclatures 
have been immemorially employed. To all perpetual leases 
of the lands now under consideration, namely, Anwbhavam, 
Adimayavana, Santhathi Brahmaswam and Karamkari were 
attached these conditions against ‘alienation, the dignity 
and status of the grantee and his family or the dignity and 
status of the grantor and his family (or both) having been 
considered to be closely wound up with such conditions. 
Section 10 of the Tranfer of Property Act allows a landlord who 
has leased his property even’ for a term of years to insert-a 
condition for the benefit of the londlord restraining the lessee 
from alienating the lease right on pain ‘of forfeiture and 
resumption. I do not therefore see anything against public 
policy or anything unreasonable in’ the condition attached -to 
these ancient tenures granted permanently as a matter of favour 
by the landlord (who was usually the manager of an illom, a 
kovilagam or a Dewaswom with limited powers of alienation) - 
the condition, namely, that noalienation should be made by the 
lessee on penalty of forfeiture and reversion to the landlord. 
These grants though against the pecuniary interests of the grantor 
whether stanom or dewaswom or Karnavan and illom have 
been recognised by courts, (See I. L. R. 4 Mad. 148) because 
they were customary and they added to the dignity of the 
family or Devaswom or stanom and also because there 
was this right reserved of resumption on alienation or on failure 
of heirs in the grantee’s family and hence there was a 
chance of reversion to the grantor’s illom or-devaswom or 
Kovilagam. The Courts have therefore allowed such onerous 
tenures of a permanent character to be created by illoms, 
stanees and by Dewaswomis so asto be binding upon succeeding 
karnavans, urallers and stanees, To hold that the above an- 
cient law governing these tenures prohibiting alienation on 
pain of forfeiture and reversion has been abrogated by custom 
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or usage would require in my opinion proof of an almost con- 
clusive character extending over several decades and accepted 
as law by the landlord and I am very dotibtful whether such a 
_ custom even if could be proved involving as it does injury. to 
the rights of religious trusts like Devaswoms would be legally 
valid. The law applicable to these ancient tenures can of 
course be changed by statute. If it could be changed by the 
growth and establishment of a contrary custom, the establish- 
ment of that custom should not be treated as proved except on 
very conclusive evidence, courts usually holding that evidence to 
establish an alleged new custom contrary to what has been re- 
cognised as an old established custom should be much more 
cogent than even the proof considered usually necessary to 
establish a custom contrary to general law. That there is no 
statute changing the law of these tenures is admitted, As 
regards the creation of a subsequent contrary customary law, 
there is nothing except the opinion of the Bench which decided 
Zamorin of Calicut v. Unikat Karnavan Samu Nair 1 and the 
evidence adduced in that caSe. But in that case the learned 
judges held, not that the old law attaching well known incidents 
to these tenures had been changed by subsequent custom, but 
that there never was any law or custom, attaching such inci- 
dents to these tenures. In expressing that opinion, they (if I 
may say so with great respect) not only went against the law 
till then settled, but even against the opinion of the Judge of 
the lower Court (in that case) who held that till 1896 the cus- 
tom (or what I would rather call the law) attaching the inci- 
dent of-inalienability was clearly established and did prevail. 
As regards cases of alienation after 1896, the lowet Appellate 
Court in that case said that subsequent to that year, in a parti- 
cular area called Manhalur Cherikal there have been a number 
of instances of alienations “evidencing the growth of a usage 


which has effected a breach in the wall cf custom and that so. 


far as this- Cherikal is concerned, one of the prime requisites 
of custom, its continuity and concordance is not established in 
this case by the plaintiff.” In fact, the Subordinate Judge's 
view was that .there wasa custom but it had “ fallen into 
desuetude ” after 1896 and that there have been inroads into 
that custom so as to shake its continuity and uniformity 
and that the process is going on,” 
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The learned Judges who decided 38 M. L. J. thtew the 
onus of proving the custom of inalienability.even before 1896 
on the landlord and. ‘in my opinion with the greatest respect 
were in error in doing so. So far as “ usage” after 1896 is 
concerned, the fact that many lands held on such tenures have 
been alienated after that date and that in some cases the land- 
lord accepted rents from the alienees (it may have been on 
payment of a consideration for such recognition) cannot be 
accepted as proving a valid custom superseding the ancient 
law without further and cogent procf that the landlords had 
notice of the alienations and accepted the position that such 
alienations.did not give them the legal right to resume the 
lands. Without proving such a consciousness on the part of 
the landlords that the immemorial law had been superseded by 
a newly established custom mere evidence of alienations by 
tenants is of very little value. I find on going through the 
printed papers in that case that two important witnesses there- 
in, namely, one Mr, T. V. Venkateswara Alyar, a practising 
vakil of 40 years standing and one Mr. Kelu Fradi also posses 
sing very great experience gave evidence thatsin their opinion 
the old immemorial law of inalienability persisted up to the 
date of their giving evidence. That the-jenmi landlord's rights 
have been attempted to be encroached upon during two or 
three decades past by all kinds of tenure holders. under them 
is well known but such attempts cannot be said to have esta- 
blished a new custom changing the old law as regards the 
tenures in question, The rather sustained attempt on the part 
of all kinds of tenants during 20 or 25 years past. may have 
been partly*the natural result of the Oppressive conduct of 
many Malabar jenmies in the matter of the grant of melcharths 
over the heads of tenants of longstanding, and it was probably 
also due to the change of general attitude on the -part of tenants 
towards jenmies, an attitude which was formerly:- (even in the 
case of kanom tenants) that of a social inferior to an acknow- 
ledged social superior, but is no longer’ so in most Cases, a 
fairly large proportion of kanomdars and other tenure holders 
and assignees from such tenure holders being in recent times 
recruited from influential legal practitioners, Government 
servants and business men who of .course cannot look upon 


: WAA e . : 
- themselves as holding a positiun of undue dependence on their 


landlords in the matter of dealings with the land held by them. 
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Ina receat Privy Council case Rao Kishore Singh v. 
Musamimat Gahanabai' the Judicial Comnpissioner’s Court had 
held as regards an old family custom of inheritance varying 
from the ordinary Hindu Law (which custom stands on a dis- 
tinctly inferior position to the custom of inalienability of the 
tenures under consideration) that that family custom though 
once existing and operative had ceased to beso, “either be- 
cause the primitive condition out of which it a had ceased 
to exist and therefore cessat ratio cessat lex” or “ because owing 
to the improvement in education and the spread of'socialistic 
opinions consequent thereon, the custom has been so gradually 
but steadily and persistently encroached upon that it has, as it 
were been eaten away and has ceased to be observed or applied 
chines ” But their Lordships of the Privy Council observe (page 
740) that “where a custom has up to quite recent times out- 
lived “ the condition of things which gave it birth” the prin- 
ciple embodied in the expression, cessat ratio cessat lex does 
not apply.” The Judicial Commissioner's Court had further 
observed that “the advance’of socialism in tke family due to 
education and the evanescence of all real authority in the 
head ” and the assertion of aright on the part of a younger 
member of the family to-what used to be granted to him “as a 
favour ” might change the family custom of inheritance long 
prevailing’. Their Lordships say as regards the above rea- 
soning—‘ It is unnecessary for their Lordships to determine 
whether this reasoning would bz sound as applied to any case,” 
thus indicating grave doubts as to the soundness of such rea- 
soning. The family custom in that case was a matter of a few 
centuries whereas the law of the tenures in this case is one 
which had prevailed for at least ten centuries before the date 
(1896) referred to in the judgment in 38 M. L. J. Their Lord- 
ships of the Privy Council while indicating the trend of their 
opinion decided on the facts of that case that the old family 
custom had not been changed notwithstanding that in January 
1865 the members of the family including the head of the 
family had acted in a manner which contravened the family 
custom and that the junior members in the family for several 
generations had enjoyed properties and other allowances inde- 
_ pendently of the head of the family to which they respectively 
belonged and notwithstanding that the Government had made 


1. (1920) 12 L. W. 730. 
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settlements in 1865 with the head of the family and å junior 
member which purported to create rights which cannot be 
claimed: according tõ the family custom. If the transactions 
dating about 60 years before the suit was filed contravening 
the family custom could not be held to destroy that custom. 1 
think it follows a fortiori that a general territorial custom 
which remained in force for several centuries could not have 
been abrogated on the date this suit was brought. The defen- 
dant’s written statements in the present suit do not admit the 
existence of the custom .at any time and its abrogation bya 
contrary custom which has invariably prevailed afterwards but 
deny vaguely that the tenures are inalienable. I would there- 
fore answer the reference (following Mr, Justice Seshagiri Iyer’s 
opinion) that lands held under the Karambari or Santhathi 
Brahmaswom tenure are liable to be forfeited on alienation if 
no valid contract to the contrary binding on the grantor or his 
successors is established and that the lands held thereunder 
can be resumed by the grantor or his successors and re-entered 
upon the alienation by the tenant without the landlords’ consent. 
in compliance with the order contained in the above judg- 
ment the Subordinate Judge of Ottapalam submitted the 
following 


FINDING : , i 

These appeals have been remitted to, this Court by their 
Lordships of the Full Bench fora finding on the following 
issue i— 

“ Whether in 1859 and 1867 the dates mentioned in the 
revised Judgment of the Subordinate Judge (in revised 
Appeal Suits Nos, 770 and 771 of 1913 on the file of the Court 
of the Temporary Subordinate Judge of Palghat at Calicut) 
lands granted on the tenures known as ‘Santhathi Brahmaswom 
and Adimayavana ’ were inalienable as between the grantor and 
the grantee, and if so, whether on alienation by the grantee the 
grantor was entitled to resume the lands and re-enter ? ” 


2. In Zamorin of Calicut v, Unikat Karnavan Samu 
Nair 1 a finding was called for as to the custom as existing at 
the present day and this led to some complication by reason of 
the new forces which have been opérating in Malabar for the 
last two decades and more towards" introducing change . or 
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modification in many of the pre-existing customs and rules, 
The result of this modern spirit has been a very large number 
of transactions by way of alienation since 1896 and insistent 
attempts by litigants of late to induce the Courts to reconsider 
views regarded as fully settled. But the present issue by focass- 
ing attention on the period 1859—1867 has to some extent 
simplified the problem and the question can be approached 
without the necessity of considering and weighing the effect of 
recent documents on which opposing argument could be based, 

3. Before discussing the evidence it may be useful if I set 
down a few general observations regarding the tenures in ques- 
tion. Jn the first place, they are admittedly very ancient tenures 
and are certainly earlier than the assumption of Government of 
the District by the East Indian Company. Nextly, the tenures 
called Adimayavana, Santhahti Brahmaswom, Anubhavamard 
Karamkari; although known by different names have the same 
legal characteristics. The exhaustive evidence in the enquiry 
held by me in the case that is now reported as Zamorin of 
Calicut v. Unikat Karnavan*Samu Nair 1 as well as that taken 
in this case is unanimous as to this, The name depends only on 
the caste or on the relative status of grantor and grantee but in 
regard to the.incidents of alienability and forfeiture they are all 
identical.. Another fact that I notice is that all these tenures are 
found only in the estates of Nair Jenmies and of a few -pubiic 
devaswoms but there is no instance of any of these tenures 
being annexed to the estate of a Nambudiri Jenmi. The bulk of 
thege lands are found located in the Palghat Taluk and some in 
the adjoining tracts, Lastly, the land tenures of the southern 
parts of this District are practically identical with’ those of the 
adjacent Cochin State. 


4. The evidence adduced by the parties after the remand 
consists of the testimony of four witnesses on each side and less 
than a dozen documents in all. This ts in marked contrast to 
the voluminous evidence produced in the enquiry 
in Zamorin.of Calicut v. Unkikat Karnavan Samu Nair }, 
which as well as my finding therein are referred to by his 


Lordship Sadasiva Atyar, J. in his judgment as a member of the 
Full Bench. 


5. The first witness called by the appellant in this Court 
was Mr, P.A. Krishna Menon, a First Grade Pleader of Calicut 
of forty years’ standing at the Bar. He swears that from his 
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F. B. 





Ayyakkujti 


Ve 
P. S. hrislina 
Pattar, 


F. B. 
Ayyax«autti 
@ wv. 
P. 5. Krishna 
Patar. 


( 
16 THE MADRAS LAW JOURNAL REPORTS, (VOL, KUJI, 


knowledge and experience his opinion has been that such 
tenures as Adimayavana and Santhathi Er :hmaswom are inalien- 
able and involve id-feiture on alienation giving the land-lord 
the right of re-entry. According to him the grantee can alienate 
with the land-lord’s consent. In cross-examination he states 
that his knowledge is derived from books, folklore, conversa- 
tions with people and from law cases, He also claims to have 
had the benefit of discussions with European and Indian gentle- 
men like Messrs. Logan, Winterbotham and Dance (who were 
Collectors, of Malabar) and the late E. K. Krishnan and Chandu 
Menon (Sub-Judges) and Karunakara “Menon (retired Deputy 
Collector):and other gentlemen who took interest in the land 
tenures of Malabar. He gives the reason for the inalienable 
nature of these tenures by stating that the object of such grants 
was to perpetually benefit the grantee’s family and the object 
would be destroyed if the grantees were to sell away the pro- 
perty and convert it into cash. Asked pointedly by the respon- 
dent’s vakil whether the witness could deny the assertion that 
the custom has bzen the other way and that these tenures are 
alienable and nonforfeilable the witness answered emphatically 
that he denied it. The only criticism that could be brought 
against the witness is that he is not able to give any specific 
instances. 

6. The appellants’ next witness was Mr. K. C. Sriveera- 
rayan Raja, a member and the present manager of the Kizhakke 
Kovilagom, one of the houses forming the Zamerin’s family. 
His evidence also is thal the tenures are inalienable and ltable 
to resumption on alienation unless the deed of grant expressly 
gives power*to alienate. He speaks to one instance where a 
suit was brought by his Kovilagom in 1919 and there was-a 
consent decree for possession. Mr. Vasudeva Menon for the 
respondents contended that such a decree should be disregard- 
ed but I do not see any distinction in this respect between a 
contested decree and a consent decree since if the tenant's case 
were well founded, he would not have agreed to give up the 
land, 

7. The next witness called on the appellant’s side was Mr. 
K. P, Govinda Menon, a High Court Vakil of 34 years standing 
and who has also been a Professor at the Law College. 
His evidence is quite positive as to*the inalienable nature 
of the tenures. He swears that he appeared personally in 
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about tén or eleven cases in which the question was raised 
and, after contest, decided in favour pf the landlord. I! 
set out the material portions of his evidence “ My opinion 
is that the grantees in such cases are not competent to 
alienate the lands, If the grantee alienates the property 
the grant is forfeited and the jenmi is entitled to resume the 
property . . . I have conducted cases in which the jenmis 
have sued to recover the preperties on the ground of forfeiture 
owing to alienation’ and they got decrees in their favour. By 
` Several cases conducted by me I mean some ten or eleven cases 

My opinion now expressed about these tenures is based 
on my reading of books, my experience in the conduct of cases 
and my discussions with people. At the present time there is a 
conflict of decisions and the modern tenants think that their 
rights should be unfettered ; but before conflict of cases there 
was no doubt at all in people's opinion as to the custom ”. The 
same witness mentions one case of a suit by the jenmi which 
failed, But that was a grant for future services and the service 
became impossible of performance. 

8. The last witness examined for the appellant is Karias- 
tan ot the Kuthiravattah Nair under whom there are 300 or 400 
Adimayavana tenants. He produced the documents Exhibits E 
and E (1) and speaks to the custom in the sense contended for 
by the appellant, 

9, The first witness for the respondents M. K. Madhavan 
Nair has produced Exhibits XXXVII series. But his evidence 
is not trustworthy as he voluntered his attendance and has 
produced documents belonging to his brother’s sên who has 
not been called. His bias may be seen from his assertion that 
any restrictive covenant in the grant prohibiting alienation will 
not bind the tenant or his right of alienation. 

10. M. P. Govinda Panikkar, respondent’s next witness 
deposes that Adimayavana and Santhathi Brahmaswom proper- 
ties are alienable, Butthe evidence relied on by him for the 
statement does not support him, Exhibits XL and XLI merely 
evidence Karipanayam transactions which under the original 
legal conceptions prevailing among the people used to be 
considered as debts and not as alienations. This view receives 
support from the defidition in Graeme’s Glossary that the 
landlord’s object was that the land should not be ‘ entirely 
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alienated’, Mr K P Govinda Menon also deposes that a usufruc- 
tuary mortgage would not be such an alienation as to work 
forfeiture. 

11. The next witness for the respondents, U. Raman Nair 
is the law agent of the 6th defendant and as’ such he deserves 
no serious notice, He produced Exhibits XLI and XLII, but 
admits that the transferees took fresh documets from the jenmi 
which they need not have done if the transfers were potent 
enough to convey title by themselves, 

12, The last witness for the respondents was an Adhikari 
named Murukan:Menon, He was summoned to prove Exhibits 
XLII and XLIII on the question of their proper production ang 
custody being raised by the other side. He admits that there 
have been renewals subsequent to txhibits XLII and XLII 
and that he has not produced these documents although they 
are with him. Apparently, they would not have been favour- 
able to the respondents. He also admits that the jema for the 
Adimayavana tenure lands stands | in the name of the original 
grantee although he has tried to qualify it in re-examination, 

13. Such is the oral evidence in the case. As the matter 
relates to a state of facts more than fifty or sixty years ago, it 
is not possible to find witnesses who could speak to the custom 
of that period at first hand, naturally, only opinion evidence 
will be forthcoming and this is what is found on both sides. 
But here the similarity ends and in all other respects there is a 
gulf of difference between the testimony on the appellant’s 
side and that produced by the respondents. The witnesses 
for the latter are men of no special credit, their statements carry 
no conviction to me, and they make admissions. tending to 
neutralise their original dssertions. On the other hand the evi- 
dence called by the appellant is deserving of very great consi- 
deration. I refer to the two lawyer witnesses Messers, P. A. 
Krishnan Menon and K. P. Govinda Menon. Both of them by 
reason of their standing, reputation, and high character must 
carry weight. They are men of trained intellect accustomed to 
observe and weigh facts and come to correct conclusions. 
Both of them are emphatic that the custom has all along been 
that these tenures are inalien.ble and that alienation works a 
forfeiture entitling the land-lord to take possession. And this 
isin consonance with reason for as explained by Mr. P. A. 
Krishna Menon the object of such grants was admittedly to 
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benefit*the grantee and his family permanently and this object 
would be frustrated were alienation to be permitted. Both 
these highly respectable witnesses have absolutely no reason to 


entertain any predilection one way or the other, and if at albe 


they should have leanings in favour of the tenant class to which 
they themselves belong. I have no hesitation in accepting their 
statements as a genuine and true expression of the incidents of 
these tenures. Their inability to remember the numbers and 
years of the suits spoken to by them is not surprising as there 
was nothing to call their attention specially, the dispute as to 
these tenures having been raised only within past ten years. 


14. The documents may be shortly disposed of? Exhibits 
E and E 1 saw that the transferee of an. Adimayavana tenure of 
land belonging to Kuthiravattath ‘air has converted his right 
into a kanom tenure. It was argued that the original tenure 
itself was a kanom. But I do not think so. The reference is 
to a Yavana and Kaikanakku kanom, But as has been held in 
Kunjan Raja v. Sekhari Nambiar !, it is the Adimayavana 
which is to be taken as the main subject matter. Exhibits 
XXXVII series evidence a number of transfers of the same pro- 
perty the earliest being under Exhibit XXXVII (c). But the 
transferees have not been call.d so as to be cross-examined and 
it does not appear whether they took with the consent of the 
landlord or not. The evidence of a mere transfer without 
more is not of much weight’in a question like this, Further, 
Exhibit XXXVII (c) is for a very small amount and as there 
were valuable improvements also conveyed under the document 
the transferee took no risk of loss, Exhibits AXXVIII and 
XXXIX need not be considered as they were only provisionally 
marked and they have not been admitted in evidence owing to 
the respondent’s failure to prove their genuineness by producing 
an extract from the register of stamped cadjans maintained in 
the Revenue office. The other documents, viz, bxhibits XL 
- and XLII have already been referred to. They possess no 
special significance, the first two merely evidencing Karipana- 
yam transactions and last two having been ratified by the jenmi 
who has granted renewals. 


15, In addition to the foregoing reference has to be made 
to the documents Exhfbits B, XVI and XVII. Exhibits XVI 
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and XVII are the plaint and written statement, respectively, in ` 
a case that finally went up to the High Court and is reported 
as Manavikraman, AN Raja of Calicut v. Sundaram Pattar 1 


. The. subject matter was the property comprised in Exhibit B 


and is the subject matter of this litigation also. In Exhibit XVI 
the plaintiff categorically sets up the custom of inalienability 
and resumability on alienation. Exhibit XVII the written 
statement, does not directly and boldly deny the custom but 
sets up a practice of alienation. But the importance of these 
documents consists in this that they indicate that on transfer 
of such a tenure the transferee felt himself at the mercy of the 
land-lord. e The old Adimayavana grant in respect of this land 
was converted into Santhathi Brahinaswom under Exhibit B. 
A scrutiny of all the three documents shows that the Santhathi 
Brahmaswom grant was burdened witha heavier liability by 
increase of purapad than of old. If alienability existed as of 
right I find it difficult to understand how the grantee under 
Exhibit B who was the man that took the transfer from the 
Adimayavana grantee’s family cante to agree to much more 
onerous conditions. 

16. Mr, Vasudeva Menon for the respondents argued that 
there is a distinction between non-alienability of a tenure and its 
liability to resumption for forfeiture. The argument ignores the 
distinction between contract and custom. In the sphere of con- 
tract the question depends upon the terms and covenants of 
the agreement between the parties. But such rules are outside 
the domain of custom and itis the custom that annexes the 
conditions governing such customary tenures and the evidence 
in this case couples together the inalienability and the right of 
re-entry on alienation as incidence of the custom. 


I7. Exhibits B and C contain a covenant prohibiting the 
grantee from relinquishing possession and the grantor from 
evicting him. The expression is “ Ozhiyaleyum ozhippikka- 
leyum and although the respondent’s vakil! contends that it 
meant that the land-lord was not to eject the tenant or get th: 
tenant ejected, I think the correct meaning of the words is as 
| have stated. The respondents’ construction makes no sense as 
it would attribute an active and a negative prohibition to one 
and {he same man, the jenmi. But, tke idiom is applicable 
only to a duel covenant between the grantor and grantee, The 

(1), I. L. R. 4 Mad. 148, 





è 
PART 1,] THE MADRAS LAW JOURNAL REPORTS. 21 


latter was not to part with possession and the former was not 
to turn him out of possession, I may state ghat the learned Nair 
Vakils whom I consulted at the bar (following the procedure 
adopted by their Lordships in the matter of the Telugu docu- 
ment in I. L. R. 44 Mad. 301) agree with my view. There is 
thus an express covenant against alienation in both documents 
and this should settle the controversy. 

18. Thus, on a review of the evidence I think it is deci- 
dedly in favour of holding that these tenures are inalienable 
and that in case of alienation the landlord has the right to 
resume possession. 

19. Mr. Vasudeva Menon for the respondents argued that 
the onus is placed on the appellant and that he has not satisfied 
it by adducing a number of instances proving the custom. It 
seems to me that the argument is really against him, As heid 
in a recent case there is no hard and fast rule as to the number 
of instances necessary to establish a custom and even one single 
instance may be sufficient. Raghubhushana v. Vidia Varadhi 1 
In the present case the position is this. Messrs. Krishna Menon 
and Govinda Monon prove a number of cases where the custom 
has been enforced, This evidence in my opinion has shifted 
the burden on respondents. It is for the latter to prove by 
instances in their turn that the tenures can be freely alienated. 
If the appellant’s case were true and there is such a custom, 
it will be asking him to prove a negative if he were to be called 
on to give instances of alienation and resumption, since the 
custom would prevent people from alienating. On the other 
hand if the respondents’ position is well-founded, and the 
power of alienation exists as of right in the grantees, it is per- 
fectly certain that during all the years preceding 1867 there 
must have been hundreds of alienations which could be easily 
brought to the notice of the Court. But after more than five 
months of diligent search and enquiry throughout the District 
all that the respondents have been able to unearth are Exhibits 
XXXVII series; XLII and XLIIL. Even here it may be pointed 
out that such alienations alone without further proof will be 
insufficient and it must be also shown that the land-lords knew 
of them and remained quiet. The fact that some people are 
found to commit offences will not by itself disprove the exts- 
tence of a Criminal law. See also Sadhu Sahu v, Rajarain 2 
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Pp; which has been followed in Shewak Singh v. Girja Pande | 
Ayyakkutti This paucity of documentary evidence is in significant contrast 
P. S. Krishna With the crowd of documents that have been created within 
Pattar. the last twenty years and which occupy such a prominent 
place in the enquiry of 1919 in Zamorin of Calicut v. Unikat 

Karnavan Samu Nair. ? 


20, Sofar I have been considering the statement of the 
witnesses and contents of the document adduced in evidence. 
But a question of custom is a mixed question of law and fact. 
See Kumarappa Reddi v. Manavala Goundan >, And as 
regards a question of Malabar custom it has been held that 
an enquiry as to such custom is an enquiry as to what is the law 
and not as to what is the custom at variance with the law, 
Kunhi Raman v. Kunhi Parvathi 4, I shall therefore refer but 
very briefly, to some of the authorities. 


21. In any discussion of this subject one has to start with 
Graeme’s Glossary and the Sadar Court proceedings, The former 
was prepared during the years 1&18—1821 and the latter is of 
the year 1856. Both of them being anterior to the dates mentioned 
in the issue now being tried they are of the highest value in 
enquiries like this, although they may not possess the weight of 
rulings of the High Court for use as precedents. Both these 
authorities afford strong support to the appellant’s case. 


22, There is one sentence in the definition of Adima in 
the Glossary which has not been referred to in Zamorin of 
Calicut v. Unikat Karnavan Samu Nair 7, but which seems to be 
of paramount importance, The Glossary states that an anuual 
trifling tribute of superiority is reserved to the proprietor to 
prevent the garden being entirely alienated, (The italics are 
mine.) This shows decisively thata complete alienation was 
beyond the competence of the grantee. The Glossary refers to 
paramba or garden.as an illustrative particular, but the two 
paragraphs of the definition are interdependent and go together 
and each statement applies to the whole, It certainly cannot 
be contended that the Glossary meant to exclude nilom from 
the purview of Adima grants as paddy lands were also 
often granted and the fact would not have been unknown to 
Mr. Graeme. | 
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23.” The Sadar Court proceedings make the point guite 
clear by stating that the grant is inalienable. In my finding in 
the prior litigation I noticed the distinction between the 
marginal notes of the proceedings, and the body of the defini- 
tions but the fresh consideration now brought to bear has shown 
me that marginal notes-and definitions were intended to be 
part and parcel of the description of each tenure and that they 
were deliberately drawn up in the way seen. Moore’s Malabar 
Law contains only the definitions but Appendix XVI in Sir 
Charles Turner’s minute on Malabar Land Tenures gives the 
entire proceedings ai pages 98 — 105. Paragraph 1 of the 
proceedings shows that it is the marginal note that was inten- 
ded to be the definition ‘and that the remainder of the 
definition was given as a succinct description of the conditions 
attending it. As for the value to be attached to the Sadar 
Court proceedings I may refer to the following observations by 
Sir Charles Turner:—In 1854 the Sadar Court, at the instance of 
the Board of Revehue instituted an enquiry into the existing 
Land Tenures of Malabar. fn 1856 they forwarded the results 
they had obtained to the Civil Judges of Calicut and Tellicherry 
-and called for decrees and the opinions of experienced persons 
respecting the mutual rights of landlords and tenants. The 
replies to these precepts were compiled by the Court and again 
subinitted to the Judges at Calicut and Tellicherry for their 
observations and for the addition of any particluars which 
might have been omitted. 1 do not find that any alterations 
were suggested by Judges of the local Courts, It can hardly 
be said that the Court spared any effort to obtain accurate in- 
formation respecting existing custom, 


24, Mr. Logan who according to Sir Charles Turner was 
a hostile critic of British Courts in their treatment of Malabar 
customs is nevertheless constrained to bear testimony to the 
correctness and force of the statements of custom embodied 
in the Sadar Court proceedings. He says : “ Though the cir- 
cular was never formally promulgated thereis no doubt that 
the decisions of the Courts in the last thirty years have generally 
followed the Law therein laid down.” (Manual of the 
Malabar District, 612.) The observations in Moore's Malabar 
Law and custom that there is asingular absence of Judicial 
authority in respect of these grants can be easily explained by 
the fac: that people accepted as correct the statement of the 
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Law contained in the proceedings and it is only in the fast oy 
‘years that the questign has been revived, 


25. In 1885 the same view has been enunciated by Sir 
Charles Turner, C. J, in his well known minute, In chapter 
ILI dealing a land tenures he describes Santhathi Brahma- 
swom as a perpetual lease made to Brahmins and adima as a 


perpetual lease to a dependent and as not alienable except with 


the consent of the landlord. 


26. It will be seen that the custom as recognised in the 


Sadar Court proceedings in 1856 must be taken to have existed 


also in 1859 and 1867. In fact, Mr. K, P. Govinda Menon 
states that the Sadar Court proceedings correctly stated the law 
as prevailing up to that time and that the people accepted it. 


27. Ihave already stated in an earlier place that the land 
tenures of this District are almost identical with those prevailing 
in the adjacent territory of Cochin. In several enquiries I have 
found that in regard to personal status as well as tenancy in- 
cidents the Nairs and Tiyyas of both territories are governed by 
same custom and rules. This is not surprising when it is con- 
sidered that British Malabar, Cochin and Travancore ethnologi- 
cally and historically were one and the same country until 
comparatively recent times. Both Malabar and Cochin formed 
one Kingdom under the Perumals. Naturally the same customs 
have continued. Hence it is relevant to see what the custom 
is in this respect in the Cochin State. A reference to the Cochin 
Commissioners’ Report and Cochin State Manual shows that 
these tenures are inalienable, A similar result follows on an 
examination of the Travancore Manual. 


28. Of the several decisions brought to my notice I think 
it will be enough to refer to two. 


29. In Theyyan Nair v. Zamorin of Calicut!, Mr, 
Wigram’s finding in S. A. No. 595 of 1878 that an anubhavam 
tenure is irredeémable so long as it remains in the grantee’s 
family is cited with approval. I have already noted the 
fact that the incidents of the several tenures are the same. 
Then in Achutha Menon v. Sankaran Natr 2. Their 
Lordships Benson and Sundara Atyar, JJ, who had 
intimate knowledge of Malabar Law and custom express 
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themselves thus with regard to the Sadar Court proceed- 
precedents, ” No precedents contra havg been placed before’ 
me. 


30, I would return an affirmative finding on both parts of 
the issue, 


A. Krishnaswami Aiyar with T.S. Narayana Aiyar and 
K. P. Ramakrishna Aiyar for appellant.— 

The fiindings of the Lower Appellate Court, arrived at on 
the evidence now taken, are in favour of the appellant. [The 
evidence was then read andthe Court called on the respondent. | 

C. V. Ananthakrishna Aiyar for respondent.—The 


findingis not supported by the evidence. The question 
here is one of custom and numerous instances afe necessary. 
No proof of actual transactions has been offered. Beyond the 
opinion of three or four witnesses, not supported by reference 
to specific cases, there is nothing to prove the custom, There 
is no evidence that the custom is ancient or that it now exists. 
In any case the wording of the document is quite clear and 
there is no prohibition against alienation, The sub-judge 
founded himself mainly on the earlier authorities, e.g., Sudder 
Court Proceedings, Sir Charles Truner’s Minutes, Graeme's 
Glossary, etc. He does not rely on any instances in which the 
alleged custom was actually enforced, Even the authorities 
do not refer to forfeiture as,following on an alienation. Wigram 
and Moore both doubt the incident of forfeiture. [At this stage 
the Court called upon the appellant to support the finding. | 


A, Krishnaswami Aiyar for Appellant. Thg finding is 
amply supported by the evidence. The witnesses, many of 
them with a long and active practice at the bar speak to 
matters within their personal knowledge. Even their opinions 
are entitled to weight. Moreover, the authorities are clearly 
in favour of the appellant. Inalienability and forfeiture are 
incidents annexed to these tenures by what has been called the 
common law of Malabar. Reference was made to the Sudder 
Court Proceedings, Graeme’s Glossary, Sir Charles Turner's 
Minutes, Moore’s Malabar Law, Travancore State Manual, 
Cochin Manual and the Cochin Tenancy Committee’s 
Report, These are feudal tenures and granted for services 
performed, But the Jenmi (owner of the radical title in 
the land) never intended to part with his ultimate 
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proprietary title, Itis the right to enjoy the land that. has 
been granted. Othegwise the right of reverter to the jenmi on 
failure of the grantee’s heirs is inexplicable, As in the case 


of feudal tenures, no clause for re-entry is necessary in case 


of forfeiture ọn alienation, Inalienability is the very essence 
of the tenure and one of its main conditions. The custom 
as regards these tenures is part of ‘the law of the land and 
cannot be altered except by legislation, The -description of 
the grant as Santhathi Brahmaswom imports the incidents of 
the tenure into it and they need not be categorically enume- 
rated, 17 L. J. (K. B.) 319; t M. and W. 466. Moreover, the 
terms of the grant in this case show that alienation is 
prohibited. Inalienability is a condition precedent to the 
grant taking effect. The absence of a clause for re-entry does 
not matter, In these feudal tenures the only way of enforcing 
the condition of inalienability is to eject the tenant as on a 
forfeiture. There is no question of damages. 


C. V. Ananthakrishna Aiyar replied. 
The Court expressed the following > >? 


Opinions :—The Chief Justice :—Thisis a case of importance 
and of some difficulty. It has been very fully and ably argued 
before us and I think we are 1n a position to give our judgment 
without reserving it further. 

The matter has been referred to the Full Bench by reason 
of a difference of opinion among the Judges who had to 
consider the: same matter before. In the casein Achutha 
Menon v. Sgukaran Nair, ! Benson and Sundara Iyer, JJ. took 
the view that in holdings of the nature in question in this case 
there was no right of jalienation and that on alienation the 
landlord had a right to re-enter. The wording of the document 
in that case differs from tne wording in this case in that it 
expressly forbids alienation, but the judgment does not go .on 
that ground alone but also on the ground that alienation 
necessarily involves a right on the part of the landlord to 
re-enter. The other case is Zamorin of Calicut v. Unikat 
Karnavan Samu Nair.2 That case came before Ayling and 
Krishnan, JJ., and was sent back by them for further enquiry as 
to the alleged custom. After further enquiry it was held by 
them that such grants did not involve forfeiture on alienation, 

1, (1911) D Le R.36 Mad 380 "2, (1919) 38 M. L. J. 275, 
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In that case the grant was of a somewhat different character 


and of a more recent date. : 


The question to be decided in this case is whether a grant 
of land as a Santhathi Brahmaswom to'be held by the grantee 
“ for all time without power of surrendering and without being 
dispossessed”, or possibly “without , vacating’ instead of 
“without power of surrendering’, is inalienable, and if 
inalienable, whether there is a right of re-entry in the landlord 
on alienation. The question whether such a grant is alienable 
or not is one which it is unnecessary for us to decide if we 
come to the conclusion that on alienation the landlord has not 
the remedy of re-entry because in this case the question is 
whether, the tenant having made the alienation, the landlord 
can re-enter, I am not prepared myself to say on the materials 
at present before us whether alienation is or is not forbidden 
by the grant or by custom, The question whether it is for- 
bidden by the grant turns on the translation of words which 
might mean “without powez of surrending” and might also 
mean “without vacating’. Whether there is a custom 1n regard 
to such grants against alienation is a difficult question and 
‘there is undoubtedly evidence before the Court that such a 
custom exists. Whether that evidence is sufficient is a different 
matter on which I do not desire to express an opinion. It has 
also been pressed upon us that, if there is such a custom, itis a 
custom which has become part of the common law of Malabar 
and as such is fixed and cannot be altered by any means, except 
by statute, I am not prepared to assent to that proposition 
and | think that it is a matter which would require very careful 
consideration. But in the view that I take of this case it is 
not necessary to express a definite opinion on that point. - 


This matter came before this Court and was referred back 
to the Subordinate Judge to ascertain whether this alleged 
custom against alienability and in favour of forfeiture on 
alienation existed or not and we have his report before us. 
He has found that at the date of this grant, i, é., 1860, there 
was a custom against alienation and a custom in favour of the 
landlord's power of re-entry upon alienation. This is a: ques- 
tion of mixed law and fact, As far as the facts are concerned 
I think we are bound by his-tinding of fact provided of course 
there was some evidence to support that finding ; but whether 
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taking those facts as found by him, they amount to sufficient 


evidence of custom iga question of law,—a quéstion on which 
it is open to us to review his decision and to express our Own 


_ views. The facts as found by him are very fully set out in 


his findings and report and his decision is based on two lines 
of evidence; first, the written evidence from books in the 
nature of text-books, reports and so on; the other, the oral 
testimony given before him. Taking first the text-books and 
other documentary evidence on which it is clear he mainly 
bases his view; these books on examination do not in my view 
show that at any time it was part of the common law of 
Malabar that a landlord was entitled to the forfeiture of such 
a grant as this on alienation by the tenant. Reliance was 
mainly placed on the reports of proceedings of the Sudder 
Court which are added as an appendix to the notes on the 
draft of the bill relating to Malabar Land Tenures by Sir Char- 
les Turner, Chief Justice of this Court, published in 1885. The 
report of the proceedings of the Sudder Court referring to. 
tenures of this description states that they are inalienable, It 
is not stated in very clear language, and as regards one 
particular kind of tenure the statement is only contained as a 
Sidenote, but the Sudder Court proceedings donot state that 
there was any right of re-entry on alienation, Sir Charles Tur- 
ner himself, in his report, in dealing with the particular tenure 
here in dispute does not even set out the law against alienation, 
though it would look on an examination of his report that this 
is only a case of his having omitted to mention it, but there is 
not one worg in his report as regards any right of re-entry. 
The next document we are referred to and which is earlier in 
date is Mr. Greeme’s Glossary, which on examination shows 
nothing of that kind. We are then referred to the works of 
Mr, Wigram and Mr. Moore. These gentlemen were both 
Judges in Malabar and had ample opportunity of knowing what 
the custom was and what the practice was in Malabar at about 
the same time aseSir. Charless Turner was making his report, 
and. itis a very remarkable thing, if the custom alleged in this 
case really did exist, that neither of these gentlemen seems to 
have heard of it, for both state that this kind of tenure is in- 
alienable, and both suggest that if the .matter came before the 
Court it would very possibly refuse to hold that the grant was 
resumable. I refer particularly to a passage at page 143 of 
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Mr. Wigram’s book. He says: “There is a singular absence 


‘of Judicial authority in respect of these grants, and it is 
doubtful how far in the present mon the Courts would recognise 
the grantor’s power of resumption.” That seems to be dealing 
with the power of resumption on failure of heirs in the grantee’s 
family which he had mentioned above and does not seem to 
refer to a supposed power of re-entry on breach of the condi- 
tion against alienation, It is remarkable in my view, that 
these two writers should have been silent on a matter so 
important if it was so certain as to become a part of the law of 
Malabar. Next, there is a statement in the Cochin Manual 
which is a more recent publication that inCochin, where weare 
told that the tenure is the same as 1n Malabar there is a custom 
against alienation and for forfeiture on alienation, We do not 
think that this-is a statement which we can act upon in arriving 
at a conclusion whether such an alleged custom exists in 
Malabar. The result is that in my view the documentary 
evidence of the kind I have indicated, far from supporting the 
alleged custom contains, nothing which can be regarded as 
any evidence of its existence 


Passing to the verbal evidence and accepting the view of 
the Subordinate Judge of the accuracy of the testimony of the 
two learned vakils who appeared as witnesses betore him in my 
judgment that testimony does not provide nearly sufficient 
facts on which to say that there is a definite settled custom to 
the effect contended for. They only gave their opinions, and 
for purposes of opinion we have apparently before us as much 
material they had except such recollection as they had of cases 
which they had been connected with. Their opinions are quite 
clearly based for the most part on the same documentary evidence 
as we have just been considering and which in my view does 
not contain the statements as to the custom which the witnesses 
thought it contained. The rest of their evidence is their 
recollection of cases in which they had been engaged. | 
cannot think that the Subordinate Judge attached great import- 
ance to this part of their evidence, because they were dealing 
with cases which would: be on record and the proper way to 
prove which would be by production of the records, and not by 
mere statements of the vakil engaged in the case to the effect 
that he remembered a case in which he had been engaged i in 
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“which there was such and such a thing decided. A search has 


been made and no one has been able to produce any record of 
a case which has decided this point. We are unable to say, for 
we have not before us the records of those cases, whether the 
facts of those cases were the same as the facts in this case, 
we do not know what evidence was given of custsom in those 
cases and what the grounds of decision in those cases were ; 
and if those cases did decide anything of the kind, that in itself 
would not be such evidence of custom as would be enough to 
establish a definite custom within the meaning of the recognis- 
ed rules. 

Therefore, | have come to the conclusion that neither in 
the written evidence nor in the oral evidence was there enough 
to establish a custom in favour of a right of re-entry of a 
landlord of such tenure on alienation by the tenant. 

Oldfield, J.—1 agree. 

Phillips, J.—1 agree and add that I am not now expressing 
any opinion on the other question which was referred to the 
Subordinate Judge, viz.. the questién as to alienability. 

Devadoss, J.—I agree. 

Venkatasubba Rao, J.—1 agree, 

[* With the kind permission of the Chief Justice, the fol- 
lowing opinion prepared by Seshagiri Iyer, J., as a judgment to 
be delivered before he resigned- his office asa Judge of this 
Court is appended as a foot note.] 

Seshagiri Aiyar, J.—The question referred for decision is 
whether land held on the Karamkari or Santhathi Brahmas- 
wom tenure is liable to forfeiture on alienation, We 
are concerned in this reference only with the rights 
interse between the grantor and the grantee. We have 
not got to decide whether as between the grantee and 
his heirs on the one side and the alienees and those claiming 
under them on the other, the transaction would be null and 
void. Nor have we before us any question relating to a special 
contract,—as is alleged there is in this case—which may have 
the effect of superseding or varying the general incidents of 
such tenures. My remarks, therefore, relate solely to the rights 
which the grantor and his heirs possess in case the grantee 
and his heirs alienate the property to a. stranger, 

From the’ learned arguments addressed to us by the 
Advocate General, it is clear that until the decision i in Zantorin 
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of calicut v. Samnhair 1 it was understood by writers on Mala- 
bar Law and by Courts that such a tenure would be forfeited if 
there was an alienation. In the Minute of Sir Charles Turner 
appended to the report of the Commission on Malabar Tenures, 
Appendix No. 16, the various Malabar tenures are defined, We 
are only concerned with fout of them, namely, Anubhavam, 
Adimayavana, Santhathi Brahmaswom and Karamkari. 

As regards Anubhavam, it is distinctly stated that on 
alienation the property would revert to the grantor, From this, 
Mr, Ananthakrishna Aiyar founded an argument that Sir 
Charles Turner was of opinion that in the case of tenures like 
Adimayavana and Santhathi Brahmaswom no forfeiture would 
be incurred by alienating the property. This inference seems 
to me to be farfetched. The learned Chief Justice was not 
defining the exclusive characteristics of each of the tenures, 
He was indicating their general nature and prominent features. 
As a matter of factsome of the characteristics mentioned as 
regards the Adimayavana tenure are common to all the other 
tenures and vice versa, The’ same observations apply to the 
question from Graeme’s Glossary at page 39, In the proceedings 
of the Sadar Court dated 1856, it is stated with reference to all 
these four tenures, “all the above mentioned tenures appear 
to be inalienable, but resumable by the grantor on failure 
of heirs in the grantee’s family”. These proceedings were 
passed after evidence had been directed to be taken by the 
Zilla Judges and after the Court had an opportunity of examin- 
ing that evidence. From the decision of the Cochin High 
Court 3 Sel, cas p. 176, it is celar that in that state these 
tenures would revert to the grantor on alienation. 
From the language used by the learned Judges, it seems 
clear that it was,a well-recognised and well-established 
custom in that state that the property reverts to the grantor on 
alienation. the Cochin and Travancore Manuals of Adminis- 
tration support this view. Mr. Moore and Mr. Wigram, both 
Judicial officers of great experience in Malabar, considered that, 
on alienation, the grantee forfeited his rights in such tenures. 
‘It is clear from what I have stated that these tenures have from 
the earliest times been clothed with certain attributes which 
have been tacitly accepted by all the. Malayalam speaking 
peoples (in British India and in the Native states) as binding 


l. (1919) 38 M, L. J, 275. 
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‘on the parties, As pointed out'in 10 Halsbury 460. “ custom, 


being in effect local gommon law within the locality where it 
exists, can Only be abolished or extinguished in the same 
manner as other laws can be abolished, namely by Act of, 
Parliament.”’. | 

Coming to thede cided cases, Manavikrama v. Sundaram 
Pattar }.the question related to this very same property. It 
appears from the report that this property was originally granted 
on an Adimayavana tenure, The grantee alienated it to a 
Brahmin. The grantor recognised the alienation. There are 
observations in the judgment which show that the Adimayavana 
grant as weli as the Santhathi Brahmaswom would revert to the 
grantor if it was alienated. In Madhavan v. Athi Nangiar ? 
this principle was assumed as correct with reference to the 
Anubhavam tenure. 7 M.L,J.317 is another decision to the 
same offect. In l. L. R. 27 M. 202 the Judges expressly 
point out that tenures of this description in Malabar are 
forfeited on alienation. Then we have the considered 
judgment by Benson and Sundara Aiyar, JJ. both of whom 
had considerable experience of Malabar, that karamkari 
tenure is forfeited on alienation. In 27 I. C. IO, an 
Anubhavam tenure was held to have characteristics of a- 
Karamkari tenure and as such reasonable on alienation. Mr. 
Justice Sadasiva Aiyar who had considerable experience of 
Malabar Law as Chief Justice of Travancore was a party to 
this decision. In 6 L. W, 114, Ayling and Napier, JJ. enunciat- 
ed the same princlple as regards the Adimayavana tenure. 
Then we come to Zamorin of Calicut v, Samu Nair 3,” It was 
in this case for the first time that the learned Judges thought 
that it was open to parties to adduce evidence to show that such 
tenures had ceased to have the characteristics of inalienability. 
> The practical effect of this decision is to permit each 
grantee of a tenure to adduce evidence of inalienability. No 
one decision would be even evidence regarding a similar grant 
in the same locality. Each decision would depen upon the 


. resources and capacity of the grantee in his case and toa 


certain extent upon the leanings of the court. Ina litigious 
district like Malabar this would afford opportunities for perjury 
and forgery ofa serious kind. If only for this reason the 


1, (1881) 1, L R.4 Mad. 148. 2. (1891) I, L. R. 15 Mad. 123 : 2 M. L. J. 8L. 
3. (1919) 38 M. L. J. 275. 
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procedure adopted by the learried Judges should be discourag- 
ed. Buton higher grounds the view taken by the learned 
Judges seems untenable. Wherea particular view of a custom 
has been current for a considerable time and has been recognis- 
ed by Courts and by text-writers, it is not desirable, without 
the intervention of legislature, that Judges should countenance 
a sudden depar ure from it | 

Mr, Anaathakrishna Aiyar contended that the custom 
which required the grantee to restore the property to the gran- 
tor if he alienated it is unreasonable aed opposed to public 
policy. I see no force in this contention. Prima facie such 
grants are benefits conferred by the grantor. Ordinarily no 
question of consideration arises. Prima facie therefore, such 
limitation on the power of alienation should be construed as 
securing a further benefit to the grantees’ heirs. There is noth- 
ing against public policy or unreasonable in imposing such a 
condition. Moreover weare not dealing with the case of a 
contract. Noneof the cases quoted by Mr, Ananthakrishna 
Aiyar shows that such a cdndition as this would be regarded 
as unreasonable in a custom. As was pointed out by the 
learned Advocate-General the legislature in Bengal has re- 
cognised the principle that in certain circumstances a per- 
manent .right of occupancy should not be transferred, Other 
illustrations of similar legislative recognition can be quoted, 
but it is unnecessary to refer to them at any length. 

My answer to the. reference is that the Karamkari or 
Santhathi Brahmaswom tenure is liable to be forfeited on 
alienation if there is no contract to the contrary. 


A. V. V. 
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- IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI. 


Gannabathula Venkamma ... Petitioner * ( Petitioner.) 
Di. 
Gannabathula Ranga Rao ... Respondents (Respondenls 
and others . 2 to 7). 


Civil Procedure Code S. 114 and O. 47, R 1—Reivew of judgment— Grounds 
for—Subsequent decision of the Privy Council reversing a judgment of the 
High Court, 

The ground for reivew under O. 47, R. 1, C. P. Code must’ be something which 
existed at the dale of the decree and the Rule does not authorise the review of a 
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decree which was right when it was made on the ground of the happening of some 
subsequent event, 


Wiere the lower Court had decided acase following the decision of the 
High Court in connected case which was subsequently reversed on appeal by the 
Privy Council, the reversal of the High Court's judgment is nota ground for 
review of the lower Court’s Judgment. . 


Kolagiri Venkatasubbamma Row v. Vellanki Venkatarama Row 1. Anna- 
malai Chettiar v. Subramanya lyey, 2 relied on. 


Petition under S., 115 of Act V of 1908, praying the High 
Court to revise the order ofthe District Court of Kistna at 
Masulipattam in C. M. P. No. 354 of 1919 in A. S. No. 194 of 
1909 on itsefile. 


V. Ramadass for petitioner. 
P. Narayanamurthi and K. Kamannua for respondents, 


The Court delivered the following 


Judgment :—I do not think thatthe decree of the Privy 
Council reversing the decree of the*High Court as to the adop- 
tion is a ground for review of the judgment passed prior to the 
decision of the Privy Council, on the strength of the judgment 
of the High Court. In Kotagiri Venkatasubbamma Rao v. 
Vellanki Venkatarama Rao their Lordships of the Privy 
Council observe that the ground of amendment must be some- 
thing which existed at the date of the decree and that the sec- 
tion does not authorise the review of a decree which was right 
when it was made on the ground of the happening of some 
subsequent | event. In Annamalai Chelliar vi Subramania 
Aiyar 2 Wallis and Munro, JJ. held tollowing-the decision of the 
Privy Council that the ground for mending a decree or review 
must be something which existed at the date of the decree and 
were of opinion that the decision of the Bombay High Court in 
Waghela Raisangji Sihivasangjt V, Shaik Masludin 3 must be 
treated as overruled by the decision of the Privy Council in 
Kolagiri Venkatasubbamma Rao v. Vellanki Vevkatarama Rao 1 
A similar view was taken in Golamali Jamedar xv, Abdul Karim 
Sarkar + and Kumar Saral Kumar Roy v, Sripali Chatlerji 5, 








1, (1899) T. L. R. 24 M. L (P. C.) 2. (1909) 4 M. L, T. 86. 


3. (1887) I. L, R. 13 Bom. 339. 4, 11C. L. J. 26 
5. (1918) 23 C. W N. 242, 
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Reference has been made by Mr. Ramadas for the appel- 
lant to Waghela Raisangji Shivasanji v. Shaik Masuludin 1 Ram 
Lal x. Kalka Prasad 2, Waman v. Hari® Muthuswami Pillai 
v. Shanmnugasindarm Pillai 4, and Kishan Deyal Raiv, Musamat 
Kulpati Kuer 5, As pointed on in Annamalai Chettiar v. 
Subramania Aivar 6 the decision of the Privy Council in 
effect overrules the view taken by the Bombay High Court in 
Waghela Raisangji Shivasangji v. Shaik Masuludin } and the 
other decisions relied on by the appellant’s Vakil follow the 
decision in Waghela Raisangji Shivasangjiv. Shaik Masuludin | 
and do not consider the decision of the Privy Council in Kota- 
giri Venkatasubbamima Rao Vv. Vellanki Venkatarama Rao ', 

Itis in the view I take of the matter, unnecessary for me 
to decide whether the effect of the judgment of the Privy 

‘Council was to supercede the judgment of the District Court 
in A. S. No. 194 of 1909. The view taken by Wallis, C. J. and 
myself in Sri Boimmadevara Venkata Narasimha Naidu v. Ram 
Venkatappayya $ has been dissented from by Ayling and Coutts 
Trotter, JJ, in Secretary ofStade for India v.Ranganayakkamma 9. 
The decision in Sri Bommadevara Venkata Narasimha Naidu v. 
Ram Venkatappayya 8 is before the Privy Council and a definite 
pronouncement on the law will soon be made. 

As the present application was made under S. 114 and 
Order 47 of the Code of Civil Procedure which relates to 
review of judgment it is unnecessary to consider, if assuming 
the decree of the Privy Council superseded the decree in A. S. 
No. 194 of 1909, an application under S. 151 of the Code of 
Civil Procedure will be competent or whether a separate suit 
will lie. I may state that the decision was passed under the 
Code of Civil Procedure of 1882 which contained no provision 
analogous to S. 151 of the Code of 1908 and nothing in my 
Judgment would affect the view that may be taken onan appli- 
cation under S. 151. 

As I am of opinion that an application for review will not 
lie I dismiss the petition with costs. 


A. V. V. ———— Petition dismissed. 
MA aa AA a AA AA 
1, (1887) I. L. R. 13 Bom. 330. 2. (1911) T. L. R. 33 All, 566. 

3. (1907) I. L. R. 31 Bom. 128. 4, (1913) 13 M, L. T. 225, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:— MR, JUSTICE KUMARASWAMI SASTRI AND MR. JUSTICE 
DEVADOSS, 


Karuppan Goundan ... Appellant * (1st Defendant), 
Mudali Goundan and... Respondents (Plaintiffs and Defen- 
others dantis Nos, 2 and 3). 


Hindu Law —Widow—Sui render—Reservation of absolute estate in a porion 
of ihe properties in lieu of maintenance. 

A surrender of ner estate by a Hindu widow in favour of her reversioners is 
not invalid merely because the bargains for an absolute estate in a portion of the 
estate in lieueof her maintenance so long as the lands allowed to her for 


‘maintenance are not in excess of her requirements and the transaction is otherwise 


fair. 
Bhagwat Koer v, Dhanuxdhari Prasad Singh (1920) I.L. R. 47 C, 466 
Referred to. 
Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Coimbatore in A. S. No, 52 of 1919, preferred 
against the decree of the Court of the District Munsif of Tiru- 
pur in O. S. No. 66 of 1918. 


A, Krishnaswaimi Aivar for appellant. 
A, Visvanatha Aiyar for respondent. 


The Court delivered the following 


Judgment :—We are of opinion that Exs. I and II and the 
evidence in the case show that there was a surrender 
by the 2nd defendant to the 3rd defendant of all the proper- 
ties she was inw possession of as widow and that she gota 


sum of Rs. 900 and land yielding about Rs, 25 a year absolutely 
for her maintenance. There is nothing in the evidence to show 


that the transaction evidenced by Exs. I and 1I was a device by 
the widow to get an absolute estate ina portion of her hus- 
band’s property. It isin evidence that she would require at 
least Rs. 4 a month for her maintenance and that the land she 
got would yield about Rs. 25 a year. The interest on the sum 
of Rs, 500 and the yield of the land would hardly be sufficient 
for her maintenance. Having regard to the extent of the lands 
surrendered by her and the yield, it is difficult to see why he 
should have entered into the transaction evidenced by Las. 
I and II if her object was not bona fide, 
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Thé next question is whether the fact that she got an 
absolute estate in the land which she got fgr her maintenance 
and in Rs. 500 givento her would render the surrender invalid. 
In the case of widows entitled to maintenance it is open to them 
to get properties absolutely in lieu of their claim and there is 
no reason why a surrender by a widow should be invalid where 
she bargains for an absolute estate in a portion of an estate for 
her maintenance so long as the lands allotted to her for mainte- 
nance are not in excess of her requirements for maintenance 
and the transaction is otherwise fair. „No authority is cited for 
the view that the reservation: for maintenance which would 
under the decision of the Privy Council in Bhagwat Koer v., 
Dhantukhadri Prashad Singh! be valid should be only ofa life 
estate. 

_ We are of opinion that there was a valid surrender by the 
2nd defendant in favour of the 3rd defendant who is the father 
of the plaintiffs andthat the suit by the plaintiffs is not main- 
‘tainable, : 

We reverse the decrees of the Lower Court and dismiss 
plaintiff’s suit with costs throughout, | 


A, V. V. Decree reversed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. 
Jagannatha Naidu ... Appellant? (Defendant). 
7) WA 


The Right Honourable the 
Secretary of State for India in 
Council through the Collector 


of Ramnad at Madura, Respondent (Plaintiff.) 


Evidence—Document —Secondary evidence of contents of—Judgment con- 
taining translation of document—Judgment nol inter parlies—Adimissibilily— 
Evidence Act—S. 63—Exhaustive of kinds of secondary evidence. 

S. 63 of the Evidence Act is exhaustive of the kinds of secondary evidence 
admissible under the Act, 


. Where the terns of a document were sought to be proved by a judgment 
c taining a translation thereof in a suit which was not between the same parties 
or their representatives in interest, eld neither the translation of the document 
uar the statement in the judgment was secondary evidence of the contents of the 
document. à 
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Appeal preferred against the decree dated the 11th day of 
November 1918 of the District Court of Ramand at Madura in 
O.S. No. 6 of 1919 and O. S. No. 14 of 1917. 

A. Krishnaswanmi Aiyar and S. Aravamnuda Aivangar for 
appellants. 

The Government Pleader, T. V. Muthukrishna Aiyar and 
K. V. Sesha Aiyangar for respondents. 

The Court delivered the following 

Jndgments :—Spencer, ].—These appeais arise out of two 
suits instituted by the Secretary of State for-India for the 
recovery Of property alleged to have been dedicated for the 
maintenance of a water-pandal and Chatram at Ramnad for the 
purpose of carrying outthe public trust connected therewith 
and for mesne profits. O. S. No. 6 of 1918 relates to 17 shops 
and vacant sites in the Ramnad Town and O. S. No. 14 of 
1917 relates to six pangus or shares of land in Dharmasanam 
Sodhukudi Village. It is alleged in the plaint that these 
properties were dedicated to charity under a Padhathi (a word 
which may be translated as a {manual of instructions) written 
by Dhanushkodi Nayak in 1851 which contained beguests 
of a testamentary nature. The original Padhathi or will of 
Dhanushkoti Nayak which was in Tamil, is not forthcoming at 
the present date. The plaintiff attempted to prove the terms 
of it by secondary evidence consisting of a-judgment of the 
Civil Judge of Madura in O. S. No. 3 of 1863 which contains a 
translation of the Padhathi executed by Dhanushkoti Nayak to 
his first wife. 

The first question we have to decide is whether this 
document is admissible in evidence as secondary evidence 
under S. 63 of the Evidence Act of the contents of the will. It 
does not conform to the definition of secondary evidence, as it 
is not a copy madesfrom or compared with the original. Nor 
is it an oral account of the contents of the original given by 
some person who has seen the original. The definition in S. 63 
is exhaustive as the section declares that secondary evidence 
‘means and includes’ and then follow the five kinds. of 
secondary evidence. In Ambalavana Pandara v, Kupachi 
Janaki t and Ambalavana Pandara Sannadhi v. Janaki Ammal 2 
the judgment of a Bench which disposed of a Letters Patent 
appeal from the former decision it was held that the translation 

1, (1915) 26 1. C. 618 ; 2. (1916) 4 L. W, 331, 
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of a document was not secondary evidence of the contents of 
the document. I see no reason to diffes from that ruling. 
Nor is the statement in the judgment (Ex, A) evidence of the 
fact of dedication when the judgment is not one between the 
parties to this suit or their representatives in interest. It was 
so held recently by the Full Bench in. Tripurana Seethapathi 
Rao Dora v. Rokkam Venkanna Dora |, 

The only other evidence as to dedication is contained i 
the oral evidence of plaintiff’s witnesses 1 and 2. The Ist plain- 
tiff’s witness isa law agent. He says he saw the document 
about 40 years ago when it was in the possession of the Zamin- 
dari Tahsildar, Chinniah Naik, who appears to havé been the 
grand-daughter’s husband of the testator. This witness did 
not explain the circumstances under which he was permitted to 
see that document and his evidence as to its contents, as obser- 
ved by the learned District Judge, is not accurate and the details 
given by him are opposed to the facts alleged in the plaint and 
the statements in the inam register (Ex. VIII). The second 
witness for plaintiff says he saw the original document about 
30 years ago. The evidence that he gives is not evidence of 
what he recollects the document to have contained, but it ts 
directed rather to the facts connected with the administration 
of the water-pandal and chatram charities. The other three 
witnesses examined on plaintiff’s side have no knowledge of the 
creation of a trust. I do not consider this oral evidence suffi- 
cient to establish the fact of an endowment of the suit property 
as a public trust under the will. Nor are the terms of the trust 
to be gathered from the oral evidence. The District Judge 
treated the plaintiff’s witnesses 1 and 2as not reliable for proving 
the contents of the will. 


The next piece of evidence to which our attention was 
directed is Ex. B a compromise decree in a suit between one 
of the wives of Dhanushkoti Naik and his daughter, Ex. B is 
only evidence as to the arrangement made between the parties 
when they compromised the litigation connected with O. S. No, 
15 of 1872 and as to the particular items which were connected 
with their dispute. It would be consistent with this document, to 
hold that these items were burdened with a private trust which 
the testator had been carrying out during his lifetime and which 
he had enjoined his descendants to carry out after his death. 


1. (1922) 42 MIL. J. 324, 
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KA Lastly, the Government Pleader referred us to ‘the two 
i Privy Council decisions in Ram Ranjan Chackerbati v. Ram 
Paes Narain Singh 1 and Dinomeni Chowdhravi v. Brojo Mohjni 
India in Chowdhrani 2? which were instances of judgments being ad- 
sonna mitted in evidence in subsequent proceedings not between the 


Spencer, } same parties. They are merely illustrations of the exception to 
S. 43 where the existence of a judgment is itself a fact in issue 
or is relevent under some other provisions of the Act. Under 
S. 91 when the terms of a grant have been reduced to the form 
of a document no other evidence can be given of those terms 
except the document itself as it isthe document alone that 
creates tHe rights and liabilities of the parties. The plaintiff 
cannot succeed in the present case without proving the terms 
of the trust set up by him in his plaint, and as he has failed to 
do so, the appeals must be allowed and the suits dismissed with 


costs of appellants throughont to be paid within 3 months. 
; The memorandum of objections is not pressed and is dismissed. — 


Devadoss, J. Devadoss, J :—I1 agree. 
A. S. V. Appeals allowed. 


1, (1894) I. L. R. 22 Cal. 533 2. (1901) I. L, R. 29 Cal, 187. 
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° PRIVY COUNCIL. 
PRESENT :—LORD BUCKMASTER, LORD ATKINSON, LORD 
GARSON, MR, AMEER ALI AND SIR LAWRENCE JENKINS, 


Sanyasi Charan Mandal .... Appellant.* 
v. 
‘Krishnadhan Banerji ... Respondent, 


[On Appeal from the Calcutta High Court. ] 


Hindu joint trading family—Dayabhaga school—New business stared by 
Karta—Insolvency —Adjudication of adult members—Debt Contracted for pur- 
poses of the new business— Liability of minor’s share—Countract Act, Ss, 247, 23). 


Ina joint trading family governed by the Dayabhaga Schoo] of Hindu 
Law, the share of a minor is not liable for debts contracted for the purposes ofa 
new business started by the Karta or manager of the family. On adjudication in 
insolvency of the adult members of the family, such mjnor’s share does not vest 
in the Receiver, If, however, any of the new firm's assets get into the possession 
of the minor, the Receiver is entitled to realise them for the benefit of the general 
bady of creditors. An individual creditor cannot, in any event, realise those assets 
for his own benefit and without adding the Receiver asa party. 


A person under the age of majority cannot become a partner, Mohort DBrbee 
ve Dhurmadas Ghose | followei. 
Judgment of the High Court reversed. 

Appeal (No. 121 of 1920) from two Orders of the Calcutta 
High Court, reversing two decrees of the Subordinate Judge of 
24 Parghanahs and remanding the cases for inquiry and fur- 
ther trial, 

The appellant is one of five brothers who had an ancestral 
trade. After the death of their father, the eldest brother started 
a new business in addition to the ancestral one, The businesses 
flourished for sometime but in 1922, there arose financial difh- 
culties. At the instance of a creditor, the four adult brothers 
of the appellant, who was then a minor, were adjudged insol- 
vents and a receiver was appointed, Eventually, the receiver 
was directed to take possession of four-fifths of the joint family 
property and the appellant, through his guardian, got his 
one-fifth share. The respondents who were creditors of the 
insolvents in their new business did not get their debt paid in 
full by the receiver. They brought the present suits to realise 
the balance from the share of the appellant on the ground that 
he was a partner in the new business and liable for the debt. 
They failed to add the receiver as a party. 


i. (1903) L. R. 30 LA, 114: 30 C. 539, 
R—6 
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The Subordinate Judge held that neither the minor nor his 
share was liable for this debt and dismissed the suits. On appeal 
however, the respondents relied upon the provisions of the 
Contract Act and claimed that the appellant was liable as he 
was in receipt of benefit from the new business. The High 
Court agreed with their contention, allowed their appeals and 
remanded the suits to the first Court for further inquiry and 
trial. 

The present appeal is preferred by the appellant against the 
said orders of the High Court. 

(1921, December, 5, 6.) Kenworthy Brown for the appel- 


lant :—Thg appellant disclaims all rights and liabilities in the 


new Orphangunj business, He expressly denied it in the 
written statement filed by his guardian and ratified it after he 
attained majority. The respondents are not suing for the 
benefit of the general body of creditors but for their individual 
beneht, If any property of the firm is found to be in the 
hands of the appellant, it is the Receiver that should sue to 
recover it, The receiver was at least to be madea party. 
Objection as to the absence of the Receiver from the suit was 
taken at the earliest stages of the suit and an issue also was 
framed. The High Court was wrong in . holding that the res- 
pondents were entitled to an enquity whether the appellant has 
got any assets of the Orphangunj business in his hands, The 
provisions of the Contract Act do not help the respondents. A 
person under the age of majority cannot become a partner by 
contract, Mohori Bibi v, Dhurmodas Ghose, 1. So the appellant 
could not have been, a member of the Orphangunj firm. 

De Grityther, K, C., and Raikes for the respondents :—The 
business was the business of a joint family, The appellant has 
actually got one-fth of the family property and we are entitled 
to follow it in his hands. The business was not a new one but 
only an extension of the old. It was carried on for the bene- 
ht of the joint family. The Courts have gone wrong in their 
law. Our contention is that it was joint family property liable 
for the joint family. debts but not that of a partnership between 
the brothers. We could not appeal because the decision was 
in Our favour. 

K. Brown replied.—The suits are on pronotes riot: signed 
by the appellant. The respondents now wish to quarrel with 

-1. (1903) 3 O. C. 539, 
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the findings of fact as to whether the minor is personally liable. 
1922, Jan, 17. The Judgment of their Lordships was 
delivered by 


Sir Lawrence Jenkins.—These are consolidated appeals 
from two decrees of the High Court of Judicature at Fort 
William in Bengal, passed in separate suits on the 31st January, 
1919; reversing two decrees of the subordinate Judge of the 24 

Parganahs, dated the 28th February, 1916. 


In each suit a money decree was sought against the present 
appellant, who was a minor atits institution. One suit was 
brought on ahand note signed by the minor’s three adult 
brothers ; the other on a hath-chitta, signed by his four adult 
brothers, the youngest of them having then attained majority. 

The. ground of jliability stated in the plaint is that the 
defendant and his brothers are owners and partners in ancestral 
businesses, and the money claimed was borrowed by the 
brothers for the purposes of the businesses. 


The minor defended in each case by his guardian for the 
suit. 

The defendant and his brothers were the five sons of 
Bhuban Mohan Mandal, a Hindu governed by the Dayabhaga 
school of law. . He died in November, 1899, and at that time 
his two younger sons were minors, Nil Ratan, the eldest 
brother and the Karta of the family, was appointed their 
guardian under Act VIII of 1890, 

Bhuban Mohan had two businesses, one for fuel wood at 
Munshigunj, and the other for rice and other artigles at Kali- 
bazaar. Each devolved as an ancestral business on the five 
sons, and was carried on by Nil Ratan as the Karta, assisted by 
his adult brothers. After the father’s death a new business in 
rice was started by Nil Ratan at Orphangunj, and it is the 
defendant’s case that the money.sued for was borrowed exclu- 
sively for the purpose of this business, and that the business 
was not ancestral. 


The Subordinate Judge decided in the defendant’s favour 
and dismissed the suit. The High Court on appeal appa- 
rently took the same view in the first instance, but as the result 
of a re-argument, set aside the Subordinate Judge’s decrees and 
directed certain accounts against the defendant, not because his 


Pe: 
Sanyasi 
Charan 
Mandal 


Us 
Krishnadhban 
Banerji 
Sir 
Lawrence 
Jenkins 


P. C. 


Sanyasi 
Charan 
Mandal 


Y, 
Krishnadban 
Banerji 
Sir 
Lawrence 
Jenkins 


4 
44 THE MADRAS LAW JOURNAL REPORTS. (VOL, XLIII. 


liability was established but for the purpose of. determining 
whether or not he was liable. It is from these decrees of the 


High Court that the present appeals have been preferred, 


A preliminary objection was taken that the appeals did not 
lie “ because the order was not final,” but their Lordships did 
not give effect to it and the appeals have been heard. 

The businesses were conducted by Nil Ratan and his adult 
brothers for many years with success, Ultimately, however 
there were financial difficulties, and on the 19th February, | 
1912, proceedings under the Provincial Insolvency Act, 1907, 
were commenced by a creditor against all five brothers in the 
Court of the District Judge at Alipur. It was established to 
the satisfaction of the Judge that the defendant was a minor 
and so could not be adjudicated insolvent, and that the minor 
was a joint owner in the family business inherited from his 
father. There was, however, an adjudication against the adult 
brothers, “ they being the members of the firm Bhuban Mohan 
Mandal and Nil Ratan Mandal.” 


A Receiver was appointed under S. 18 (1) of the Act, and 
the property of the insolvents thereupon vested in him. He 
was ordered to realise not only the four-fifth shares of the insol- 
vents in the joint property, but also the minor’s share in the 
joint properties acquired after the father’s death. As a result of 
his insolvency, Nil Ratan was removed from the guardianship 
of the minor, and Mati Lal Roy was appointed in his place. 


On the 18th August, 1912, with the sanction ofthe Judge, 
Mati Lal Roy and the Receiver agreed to appoint an arbitrator to 
effect a partition of the immoveable properties, and on the 8th 
October, 1912, an award was made under which the minor got 
one-fifth in both ancestral and after-acquired properties, Mati 
Lal Roy having claimed that the after-acquired properties 
were purchased out of the income of the ancestral properties. 
On the 14th January, 1912, a decree was passed in terms of the 
award, 

In the meanwhile cross-appeals had been preferred by 
Mati Lal Roy and the creditors from the orders of the Judge 
in Insolvency, and on the 17th March, 1914, they were heard 
by the High Court with the result that the order refusing to 
adjudicate the minor an insolvent was affirmed, but $% much of 
the order as directed the Receiver to realise the minor’s share 


I 
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was set*aside and in lieu thereof it was ordered that the Recei- 
ver should “ take possession of four-fifths share of the busi- 
ness, and four-fifths share of all the properties purchased since 
the death of Bhuban Mohan Mandal, and also four-fifths share 
of the other properties jointly held by the infant and his 
brothers. ” 

Itis in these circumstances that the present suits were 
commenced, as the dividend received by the plaintiffs in the 
insolvency fell short of the amount due. 

It is established by concurrent findings by the Lower 
Courts, first, that the money now in suit was borrowed exclusi- 
vely for the purpose of the Orphangunj business, and secondly 
that this business was neither ancestral nor an extension of the 
‘ancestral business. These findings must now be deemed con- 
clusive, and this strikes at the very root of the case made by 
the plaintiffs in the first Court. 

The distinction between an ancestral business and ore 
started like the present after the death of the ancestor, asa 
source of partnership relations is patent. In the one case these 
relations result by operation of law from a succession on the 
death of an ancestor to an established business, with its bene- 
fits and its obligations, In the other they rest ultimately on 
contractual arrangement!between the parties, The inability of a 
Karta to impose on a minor coparcener the risks and liabilities 
of a new business started by himself, is fully discussed by both 
Courts, and their Lordships agreeing with. the conclusion at 
which they have arrived on this point, do not deem it necessary 
to enter on a further: discussion of this aspect of the case. 

What has to be seen in the peculiar circumstances of this 
dispute is not merely whether the minor has come under any 
liability in respect of the debts of the Orphangunj business, but 
whether that liability can be enforced Py the plaintiffs in the 
suits as constituted. 

It is important at this point to bear in mind (a) that at 
the institution of the suits the defendant was a minor ; (b) that 
in the written statement filed in each suit on his behalf by his 
guardian for the suit, it was denied that he was a cosharer in 
the business, or had any responsibility with regard to it ; (¢) 
that when at a later stage of the litigation the minor. nine 
ed majority, he adopted these written statements ; and (d) that 
at that time the business of the firm had ceased, 
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The ancestral.character of the Orphangunj business being 
negatived, the plaintiffs have attempted to formulate other 
grounds of liability. Before the Subordinate Judge the claim 
seems to have been rested on general principles rather than on 
the specific provisions of the Contract Act. Thus in the 
grounds of appeal it is contended that the defendant and his. 
four brothers having all along lived as members of an undivided 
Hindu family, and properties having been acquired with the 
joint funds and the defendant having got some of those 
properties in his share on partition with the Receiver, the 
learned Subordinate Judge ought to have passed a decree 
against thedefendant at any rate so far as the assets of the firm 
allotted to his share are cencerned. 

The answer to the case thus made is given by the Subor- 
dinate Judge towards the close of his careful and well-reasoned 
judgment, and their Lordships are in complete agreement with 
what is there said. In the High Court, however, reliance was 
evidently placed on the Contract Act for its provisions are 
mentioned and discussed. It becomes necessary, therefore, to 
examine the Act so far as it bears on the question now in 
contest. 

S. 247 provides that a- person who is aides the age of 
sali according to the law to which he is subject may be 
admitted to the benefits of partnership but cannot be made 
personally liable‘for any obligation of the firm ; but the share 
of such minor in the property of the firin is liable for the ORE | 
gations of the firm. 

To bring this section into play it must be proved that the 
minor has been admitted to the benefits of the partnership. 
This is a fact to be established by evidence, and though it was 
neither pleaded nor made an issue at the trial, the High Court, 
without inviting evidence specifically directed to this point, 
held the admission proved, and thus set upa new case in ap- 
peal. The defendant has just ground of complaint as to this, 
and the procedure is not one to be commended ; still in the 
view their Lordships take they will deal with the: case on the 
basis of the High Courts finding without expressing an opinion 
as to its correctness. Under the section liability is limited to the 
share of the minor in the property of the firm. | 

In S. 239 there is a definition of the word “ firm,” It is 
there Isaid the persons who have entered into partnership 
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with ome another are called collectively a “ firm. ” Jn the ear- 
lier part of the section it is enacted that “ partnership ” is the 
relation which subsists between persons” who have agreed to 
combine their property, labour or skill in some business and to 
share the profits thereof between them. 


A person under the age of majority cannot become a part- 
ner by contract (Mohori Bibee v. Dhurmodas Ghose) 1 and so 
according to the definition he cannot be one of that group 
of persons called a firm, It would seem therefore, that the 
share of which S. 247 speaks is‘no more than a right to parti- 
Gipate in the property of the firm after its obligations have 
' been satisfied. : 


Though there may be. this right, in fact it is not claimed 
by the defendant. On the contrary, the written statements 
deny his membership of the partnership ; this denial was made 
on bis behalf during his minority, and it was adopted by him 
when he attained his majority. „This attitude he still main- 
tains, and it can only be regarded asa relinquishment of all 
claim to a share in the property ofthe firm, It is still the 
property of the firm, and is liable as such to the obligations of 
the firm, 


But all the property of the frm vested in the Receiver on 
the making of the order of adjudication (Provincial Insolvency 
Act, S. 16), andif any part of it has got improperly into the 
possession of the minor, the right to recover it.is in the 
Receiver. This is not disputed by the defendant ; and it is 
only by its coming into’ the hands of the Receiver that its 
rateable distribution among the general body of creditors can 
be secured. Nor does it make any difference that the business 
was conducted by the male adult members of a Hindu family 
governed by the Dayabhaga; the rights and liabilities of a 
minor member of such a family would be measured by similar 
principles for the purpose now under consideration. 


The learned judges in the High Court seem to have 
thought that the . judgment on appeal in the insolvency pro- 
ceedings put a bar in the way of a recovery by the Receiver, 
aud so justified the plaintiffs’ suits; but this-proceeds ona 
misconception of what was actually decided. 


ee, 





1. (1903) L. R. 30 I. A. 114 30.C. 539. 
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It is quite true that in that judgment it was said tltat ‘the 
essence of the matter is that the share of the infant has not 
vested in him and he is consequently not entitled to deal with 
it... . . Butwhatever remedies may be available hereafter 
to the Receiver or to the creditor, it is clear that the properties 
of the infant cannot be dealt with by either of them in these 
proceedings.” This was a correct statement of the legal posi- 
tion ; but it in no way justifies the conclusion in the judgment : 
now under appeal that in consequence of it “the defendant 
cannot now cuntend that it is only the Receiver (and not any 
individual creditor) who can deal with his share of the part- 
nership properties? No property belonging to the minor 
could vest by the adjudication in the Receiver, but what would 
vest in him would be the right (if it existed) to recover from 
the minor property in his possession belonging to the firm, 


It was then urged that any suit now instituted by the 
Receiver would be barred by limitation ; but when Counsel for 
the plaintiffs was asked whether to obviate this, he was pre- 
pared to add the Receiver as a party, so that any assets realised 
could come into his hands for rateable distribution, he declined 
the offer, and frankly admitted that it would be of nó use to 
his clients unless they could recover for their own exclusive 
benefit. 

The absence of the Receiver from the suits is not an ob- 
jection taken for the first time at this stage'of the litigation. 
lt was pleaded as a defect in the written statement, and an 
issue was framed on the point. | 

The plaantiffs do not now contend that the defendant has 
become personally liable, and so it is unnecessary to discuss 
the terms of S. 248. | 

In their Lordships' op'nion, therefore, these suits con- 
slituted as they are, are misconceived. In the circumstances 
the Receiver is a necessary party lo any proceeding for the 
purpose of realising assets liable for the frm’s debts, and the 
proceeds of any realisation would be applicable not towards 
the exclusive discharge of any individual debt as the plaintiffs 
desire, but for rateable distribution among the whole body of 
the firm’s credifors, | | 

Their Lordships will therefore humblyiadvise His Majesty 
that the appeals be allowed, and that in each suit the decrees 
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of the Fligh Court dated the 31st January,'1919, be discharged, 
and the decrees of the Subordinate Judge, dated the 28th 
February, 1916, be restored, and that the respondents to each 
appeal do pay to the appellant the costs of the appeals in the 
High Court. They will also pay the costs of these appeals, 

l Appeal allowed. 


Solicitor for appellant: E. Dalgado. 
Solicitor for Respondents: Douglas Grant, 
K. V. L. N. 
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PRIVY COUNCIL. . 


PRESENT :—LORD BUCKMASTER, LORD CARSON, SIR JOHN 
EDGE, MR AMEER ALI AND SIR LAWRENCE JENKINS, 


Sabz Ali Khan Appellant* 
v. 
Khair Muhammad Khan and Others Respondents 


[On Appeal from the Chief Court of the Punjab. ] 

Pre-emption — Agricultural land—Pre-emplioun Acts of 1905 and 1913—Right 
to pre empt—Unsettled district oral iradition being evidence of relationship, 

On a sale of agricultural landin the Punjab, the right to pre-empt is open to 
every one of the vendor’s heirs, the preferential right among them being determin- 
ed according to the order of Succession. 

Jang Bahadur Khan v Karam Khan and others followed (1). 

In unsettled districts where records -Of births anl deaths are not ava‘lable, 
questions of relaticnship will have to be determined upan mere oral evidence, 
though close scrutiny is necessary in such cases, 

Judgment of the Chief Court reversed, 


The suit is one for pre-emption of agricultural lands in o’ 


the Punjab. The parties belong to the agricultural tribe of 
Bugti Bilochis. The facts are fulty set out in their Lordships’ 
Judgment. 

The only question in the case was whether the appellant’s 
relationship to the vendor Khair Muhammad Khan was estab- 
lished, The District Judge held it proved and decreed the 
appellant’s suit, The Chief Court came to the conclusion that 
the evidence, not being supported by documents, was not suffi- 
cient to establish the relationship and dismissed the Appellant’s 
suit, a D 

Hence the present appeal. 








i. 21 P, R (1908). 
R—7 


P.C 
Sanyasi 
Charan 
Mandal 

v. 
Krishnadhan 
Banerji 
sir 
Lawrence 

Jenkins 


P.C. 
Sabz Ali 
Khan 
Y, 
Khair 
Muhammad 
Kiran, 


BC, 


Sabz Ali 
Khan 


”. 
Khair 
Muhammad 
Khan, 


Lord 


Buckmaster. 


F 
50 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLII. 


De. Gruyther K. C. and Bishen Narain for Appellant? Every 
heir of the vendor Khair Muhammad is entitled to pre-empt, 
though the nearer heir miy have a preferential right. Jang 
Bahadur Kham v. Karn Khan and others \),: In this case, 
there is no contest as between the Appellant and the other who 
might be nearer in point of relationship to the vendor. No re- 
cords of births and deaths are available in the district to which 
the parties belong. We have established the relationship by 
the testimony of several witnesses. The District Judge who 
heard the witnesses held that it was. sufficient to establish the 
relationship, The Chief Court was wrong in holding otherwise. 
(Evidence of the Appellant and his witnesses read out.) 


Respondents did not appear 


(1922, Jan, 17), The Judgment of their Lordships was 
delivered by | | 


Lord Buckmaster.—The question raised upon this appeal 
is whether the appellant has proved his right to exercise the 
privilege of pre-emption conferred by Section 12 of the Punjab 
Pre-emption Act, 1/05. The material part of that section is 
in these terms :— 


“12, Subject to the provisions-of Section 11, the right of pre-emption in 
respect of agricultural land and village immovable property shall, 
vest— 


(@)In the case of the sale of such land or property by a sole .owner or 
occupancy tenant, or when such land or property is held jointly, by 
the co-sharers, in the persons who but for such sale would be entitled 
to inherit the property in the event of his or-their decease, in order 
of succession ;"' . 

It is important to notice that the section does not contem- 
plate merely inheritance by one person or even by a group of 
people who at the critical moment would be together equally 
entitled to inherit the property sold, .if the vendor were dead, 
but it-assumes that there will be different priorities as between 
the different claimants and that such priorities shall be 
determined in due order of Succession. The meaning of the 
rather obscurely worded Section 12 (a) is made clear by 
Section 25 of the Act which is as follows :— 

"25. When more suits than one arising out of the same sale are pending, 
the plaintiff in each suit shall be joined as defendant in each of the other suits, and 


in deciding the suits the Court shall in each decree state the Order in which each 
claimant is entitled to exercise his right.” 


(1), 21 P. R. (1908). 


ee 
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- There may be several claimants for pre-emption in respect 
of the same sale, those with inferior rights to pre-empt trusting 
that those whosẹ rights are superior to theirs may be unwilling 
Or unable to pay the pre-emption price decreed. 

1o be in a position to enforce by suit a claim to pre-empt 
under the Act the claimant must under S. 17 of the Act 
have given a notice within a limited time of his intention to 
enforce his right of pre-emption. It is obvious that a claimant 
to be successful need not have been at the date of the sale or at 
any time the heir-presumptive of the vendor. The heir-presump- 
tive may not -have the means to purchase or for any reason 
may not be desirous to purchase, and may have omitted to give 
within the time limited a notice of his intention to pre-empt, 

. In Jang Bahadur Khan v. Karam Khan and. Others, (1) 
which was a suit to enforce a right of pre-emption on a sale of 
agricultural land, the vendor had sons and brothers, who had 
not claimed to pre-empt, and who were admittedly nearer in 
succession to the vendor than the plaintiff was, the Chief Court 
of the Punjab (Rattigan and Lal Chand, JJ.) held “that clause 
(a), S. 12 (of the Punjab Pre-emption Act, 1905), is applicable 
to the case, though the nearer heirs have not sued for pre- 
emption.” The Punjab Pre-emption Act, 1905. was repealed by 
the Punjab Pre-emption Act, 1913, which received the assent 
of the Governor-General on the 1st March, 1913,.and in S. 15 
(a) of the latter Act, S 12 (a) of the former Act is re-enacted 
in clearer language and in conformity with the decision of 
the Chief Court above referred to, 

It is-now necessary to consider what were the facts in the 
suit in which this appeal has arisen and upon whicH it depends. 
The transaction which has been rightly held by each of the Courts 
below to have been a sale of agricultural land to which the 
Punjab Pre-emption Act; 1905, applied, took place on the 19th 
January, 1912, and this suit was brought on the 13th January, 
1913. The suit was brought within the period allowed for 
bringing a suit for pre-emption, It is probable that the plaintiff 


had. delayed to bring his suit in order to see whether any person ` 


with a preferential right would bring a suit for pre-emption. 
The vendors of the land in question were Khair Muhammad 
Khan, who is a respondent to this appeal, and his nephew 
Haidar Khan, who died before suit and is: represented 


» 
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A amt 


in the suit by his minor son Mauj Ali Khat under 
the guardianship of the respondent Khair Muhammad Khan. 
At the date of the sale the respondent Mauj Ali Khan was 
about 7 years of age. The vendors were members of an agricul- 
tural tribal family, and were Bugti Bilochis. The plaintiff 
alleged that he was a member of that family, . The vendee was 
not a member of that tribal family. The plaintiff, who is 
the appellant here, duly made his claim to pre-empt. The- only 
other. claimant to pre-empt!was Mussammat Izzat Khatun, who 
was a daughter of Piran Khan, deceased, who had been a 
brother of Khair Muhammad Khan and an uncle of Haidar 
Khan. Ske had made her claim to pre-empt, and she brought 
her suit to enforce that claim, and was joined as a defendant in 


this plaintiff's suit. By agreement it was arranged that-the 


evidence recorded in either suit should be treated as evidence in 
the other, Evidence was recorded which strongly went to 
prove thatin the tribal family of which Mussammat Izzat Khatun 
was a member there was a custom by which females were ex- 
cluded from inheriting so long as there wasa male member 
living, Mussammat Izzat Khatun abandoned her suit, asthe 
Trial Judge believed because she knew that she could not prove 
that she as a female was an heir entitled to inherit, and her suit 
was dismissed. 


When Mussammat Izzat: “Khatun’s suit was dismissed, Sabz 
Ali, the plaintiff, became the only person claiming the right 
to presempt. His case was and is that he and the vendors 
were descended in male line from one Mirza Khan, and 
consequently that he was a person in whom was vested by S. 
12 (a) of the Act a right of pre-emption in the property which 
had been sold on the 19th January, 1912. There is no contest 
as between Sabz Ali Khan and others who might be nearer in 
point of relationship. The sole question is whether he has 
proved his position of male relationship to the vendors, The 
learned' District Judge before whom the case was tried thought 


that he had ; but the Chief Court thought otherwise, and from 


their decree the present appeal proceeds, 


‘The point thus raised is difficult for determination, because 
it must be remembered that the persons in relation to whom 
this question arises are not people among whom there are 
accessible records of births and deaths, nor with whom these 


¥ 
PART Ii,] THE MADRAS LAW JOURNAL REPORTS, 53 


events àre preserved in written family memorials. It is there- 
fore necessary to depend upon oral tradition, and this requires 
close scrutiny, but their Lordships see no reason why in such 
circumstances this tradition should be regarded as weak and 
unsatisfactory merely decause it may in one or two respects 
fail to satisfy the strict conditions that would be necessary for 


P. C. 
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proving a pedigree where records, and documents could be Buckmaster, 


used. A pedigree was in fact prepared, and it purported to 
show that the appellant, Sabz Ali Khan, wasa descendant 
equally with the vendors from Mirza Khan, As to it Sabz Ali 
the plaintiff, who was called as a witness for the defendants, 
stated, “ The pedigree-table which has been filed along with 
the. petition of plaint has been prepared by me. It was 
dictated to me by the (my) father. He had dictated it from his 
memory. We, Biloches, commit to memory the names of our 
ancestors . . . names Of ancestcrs are recited on the occa- 
sions of marriages; Those names are made mention of at the 
time of betrothal.” -The first witness was one of the vendors, 
who saidin general words that Sabz Ali Khan was an “yakjaddi,” 
which means that they were both descended- from one ancestor, 
and he specified the two sons of Mirza Khan through whom the 
descent took place, It is true that he interposed a generation in 
his own branch of the family, which found no place in the 
pedigree prepared by the plaintiff.; but beyond that his state- 
ment of his descent agreed with the pedigree, but he did not 
prove the exact descent and relationship of Sabz Ali Khan. The 
next witness, Mehran Khan; who is also a relation of the 
‘vendor, again declared that the appellant was their agnatic rela- 
tion, and he knew the name of Sabz AliKhan’s grandfather, but 
he appeared to know no more, JiaKhan, who was also descended 
from the same stock, again referred in general terms to the 
relationship, and gave some more specific evidence. He spoke 
as to two sons of Mirza Khan, and traced down the descent to 
the vendor Khair Muhammad, but he also introduced a further 
generation beyond that shown in the pedigree.. He asserted in 
general terms that Mirza Khan’s son, Mehran Ali, was the 
ancestor of Sabz Ali Khan and himself. Muhammad Bakhsh 
gave definite evidence to the same effect; but he traced Sabz 
Ali Khan back to Mirza Khan in accordance with the pedigree 
put forward, Pir Bakhsh, who was a relation, gave detailed 
evidence to the same effect; and traced the appellant’s descent 
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in exact agreement with the pedigree; but he again introduced 
a further generation in the vendor’s descent, and it is probable 
that the pedigree needs to be amended in this respect, The 
learned Judges of the Chief Court disregarded the evidence of 
this witness on the ground that he had stayed with an interested 
party, and this is doubtless a matter for consideration; but they 
also regarded his pedigree as inexact, and this is only accurate 
so far as the omission of the one step is concerned. 


Two Sardars, Sardar Bahadur Mahrab Khan and Khan 
Bahadur Sardar Gauhar Khan, whose authority and credibility 
no one hag ventured to question, both said that Sabz Ali Khan 
belonged to their family, although they were not personally 
acquainted with him, and his degree of relationship was remote. 
This evidence satisfied the District Judge, but in the Chief 
Court of the Punjab the evidence was considered insufficient, 
because a part of it does not agree in detail, as has already been 
pointed out, with the pedigree table propounded by the plaintiff. 


With regard to some of the witnesses, the learned Judges of 
the Chief Court say that the knowledge of details is unreliable, 
and they comment upon the fact that the relationship is sup- 
ported by no documentry evidenceat all, the relationship between 
the defendants and the plaintiff being, in their opinion, too 
visionary to support the claim. Their Lordships are much 
impressed with the importance of showing that claims of this 
character which disturb a bona-fide purchaser in the quiet posses- 
sion of his property should not be ‘based on untrustworthy evi- 
dence ; but® it must be remembered that the Legislature has 
conferred'these rights, and that if they are to, be enjoyed by 
people where formal records cannot be expected to exist, reli- 
ance can only be placed upon memory and tradition, and in 
this case they think the evidence satishes the necessary test, 
Their Lordships therefore think that the plaintiff has establi- 
shed his relationship, and that accordingly this appeal ought 
to be allowed, the decree of the Chief Court set aside with costs, 
and the decree of the District Court restored, with this variation, 
that the date when payment into Court of the sum decreed 
should be made shall be extended to the Ist July, 1922, or to 
such later date as the District Judge of Dera Ghazi Khan may 
fix, The appellant will have his costs of this appeal. 
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Thtir Lordships will humbly advise His Majesty accor- 
dingly. l - 
| Appeal allowed. 
Solicitors for appellants : Ranken, Ford and Chester. 


K. V. L. N. 


PRIVY COUNCIL. 


PRESENT :—LORD BUCKMASTER, LORD CARSON AND SIR 
JOHN EDGE. | 


Mahanth Jagarnath Das oe Appellant" 
v. 
Janki Singh and Others za ` Respondents 


[On Appeal from the Patna High Court,] 


Landlord and Tenant—Private land—Lease for a term of years—Expir y of 
lease—su t by Landlord for possession—Limitation—Article I (a) of Schedule UI 
of Bengal Tenancy Act of 1885,--Indian Limitation Act, Schedule I, Art. 139. 


A tenant of a proprietor’s private land under a lease for a term of years does 
not acquire th? status of a gon-ocCupancy raiyat under Chapter VI of the Bengal 
Tenancy Act of 1885, ; 


The period of limitation for a suit to eject a tenant from such private land on 
the ground of the expiry of the lease is twelve years under Article 139 of the 
Indian Limitation Act and not six months under Article I (a) of Schedule III of 
the Bengal Tenancy Act of 1885 as amendei by S. 61 of Bengal Act of 1907, The 
latter applies only to suits against a tenant who before his term had expired had 
acquired the status and rights of a non-occupancy raiyat. 


Judgment of the High Court reversed. 


Appeal (No. 43 of 1920) from a decree of the High Court 
at Patna (Full Bench) reversing a decree of a judge of that 
Court, and restoring a decree of the Additional Subordinate 
“Judge of Monghyr. 

The Appellant’s predecessor-in-title granted a lease of his 
private lands for the Respondents for a term of nine years. 
The term expired on the 31st May 1912. On the 5th December 
1912, the Appellant brought the present suit to eject the Res- 
pondents from the lands. 


The only guestion in the appeal was whether the suit was 
barred by limitation. The High Court by a majority of a Full 
Bench (Sir Edward Chamier, C. J. Mullick and Roe, J, J,; 
Chapman and Jwala Prasad, J.J. dissenting) held that Article I 
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(a) of Shedule III of the Bengal Tenancy Act of 1885 *applied 
and that the suit, not having been brought within six months 
from the expiry of'the lease was barred. Hence the present 
appeal. 


(1921, Dec. 20.) Parikh for the Appellants: The lands in the 
suit are the private lands of the proprietor. The suit is govern- 
ed by Article 139 of the first Schedule to the Indian Limitation 
Act which fixes the period of twelve years.Art. (I a) ofSchedule 
III of the Bengal Tenancy Act, 1885, has no application. The 
respondents had not the status and rights of non-occupancy 
raiyats. The tenant can acquire the status of a non-occupancy 
raiyat under Chapter VI of the Bengal Tenancy Act, 1885. S. 116 
of the Act clearly provides that nothing in Chapter VI shall 
apply tothe proprietor’s private lands. The majority of the 
Full Bench of the High Court is wrong in holding that the 
suit was barred by limitation. The observations in Ganpat 
Mahton and others v. Risal Singh and others \\) that 
Article I (a) of Schedule II! of the Bengal Tenancy Act. 1885, 
did apply to private land, is only an obiter, having regard to 
the fact that the land in that case was held not to be the private 
land of the proprietor. Dwarka Nath Choudhuri and others v. 
Tafazar Rahman Sarkar and another 2) is the auhority that 
Article I (a) doesnot apply to private lands. 


The Respondents did not appear. 


(1922, Jan. 20.) The Judgment of their Lordships was 
delivered by. i 

Sir John Edge.—This is an appeal from a decree, dated the 
24th July, 1917, of the High Court at Patna, which dismissed 
the plaintiff’s suit to eject the defendent No. 1, Janki Singh, 
from certain landin Bihar. The suit was me by the 
High Court on the ground that it had not been brought within 
time. The land in question is small in extent and in value, but 
the question of limitation involved is of importance in districts 
to which the Bengal Tenancy Act, 1885, as amended by ie 
Bengal Tenancy (Amendment) Act, 1907, applies. 

The land in question is within the meaning of S. 116 of 
thc Bengal Tenancy Act, 1885, proprietor’s private land known 
in Bengal as khamar, nij, or nijjot, and in Bihar as zirasat, nij, 


(1) (1314) 20 C. W, N. 14, (2) (1916) 20 C, W. N. 1097 
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sir or khamat. The plaintiff is the proprietor of: the land, as 
was his predecessor-in-title before him, Janki Singh held 
the land asa tenant under a lease which had been granted 
by the predecessor-in-title of the plaintiff for a term of nine 
years, which expired on the 31st May, 1912. On the expira- 
tion of the term the plaintiff demanded possession of the land, 
but Janki Singh refused to quit and give up possession ; hence 
the suit in which this appeal has arisen. The suit was 
brought on the 5th December, 1912, in the Court of the 
Munsiif of Begusarai in the District of Bhagalpur. The only 
question which it is now necessary to consider is—“ Was the 
suit brought within time?” That question depends on whether 
the period of limitation applicable in thts case is that prescrt- 
bed by Article I (a) of Schedule NI of the Bengal Tenancy 
Act, 1885, which for suits “to eject a non-occupancy raiyat on 
the ground of the expiration of the term of his lease,” is six 
months from the expiration of the term, or is that prescribed 
by Article 139 of Schedule I of the Indian Limitation Act, 
1908, which is twelve years from the determination of the 
tenancy. 

In his plaint the plaintiff alleged that the land in question 
was his khudkashi land, prayed for a declaration that the land 
was his khamat land, and that he was entitled to possession, 
and asked for a decree for possession, and for mesne profits. 
in his written statement Janki Singh denied that the land was 
khamat khudkashi land of the plaintiff, alleged that plaintiff's 
claim for a declaration that the land was his-khamat khudkasht 
was barred by limitation, and alleged that the Jand was raiyati- 
mal land in which he hada rightof occupancy. It is to be 
noticed that Janki Singh in his written statement did not 
suggest that he was a non-occupancy-raiyat or had any right 
of a non-occupancy-raiyai to resist the plaintift’s suit to eject 
him. Janki Singh in his written statement was apparently 
relying upon a failure of the plaintiff at the trial to prove that 
the land was the plaintiff's private land as proprietor, his 
khamat ziraat land. 


The fifth issue as fixed by the Munsiff was “whether any 
part of the claim is barred by limitation ?” In his judgment the 
Munsiff stated that the fifth issue had been “ left untouched in 
arguments ” by Janki Singh’s pleader, and he decided the issue 
of limitation against Janki Singh. 
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The seventh issue, which was considered by the Muhsiff to 
be the most important issue in the case, was not directed to the 
question of limitation, but had indirectly a bearing on that 
question : it was, “ Whether the land in suit is the khudkasht of 
the plaintiff, or the raiyati-jote of the defendant first party.” 
The Munsiff’s finding on the issue was that the land in suit was 
“ khudkasht of the plaintiff and not raiyati-jote of? Janki Singh. 
Itis not quite clear what the Munsiff precisely meant by 
“ khudkasht of the plaintiff.” He probably meant land cultivat- 
ed by the plaintiff as his own. In the plaint the land in ques- 
tion was alleged to be the plaintiffs Ahudkasht khamat land— 
that is, khudkashi private land of the plaintiff as proprietor, In 
his observation on thesixth issue the Munsiff apparently treated 
ziraat and “ khudkasht of the Mahanth (the plaintiff) alone ” 
as convertible terms. In his observation on the seventh issue 
the Munsiff mentioned S. 120 of the Bengal Tenancy Act, 1885, 
which relates to the recording by a Revenue Officer ofa pro- 
prietor’s private land (kkamar, kiiamat, giraal, etc.), On the 
whole, their Lordships are of opinion that the Munsiff by his 
finding on the seventh issue meant that the land in question 
was the proprietor’s private land (thaimat, ziraat), and was not 
land in which Janki Singh had, or could have, a right of occu- 
pancy. The Munsiff had the Bengal Tenancy Act, 1885, 
before him, and he should have used the terms specified in the 
Act and not terms which might be ambiguous. The Munsiff, 
on the 31st March, 1914, gave the plaintiff a decree for posses- 
sion, and dismissed his claim for mesne profits. 

From that decree Janki Singh appealed to the Court of the 
Subordinate Judge of Monghyr on the ground that the suit was 
barred by limitation, and that the land was not khamat (private 
ziraat) land of the plaintiff. The plaintiff entered a cross- 
appeal against the dismissal of his claim for mesne profits, 
The Additional Subordinate Judge, before whom the appeals 
came, found that the land was khamatland, and that Janki 
Singh had no right to hold over, after the expiration of the 
term of hislease. In his judgment he said: “It is faintly 
urged that the suit is barred by limitation. But there is noth- 
ing to show that the rule of limitation of six months applies to 
the case. Moreover, the character of the land being 
khamat no limitation arises in the case,’ and he, on the 
29th March, 1915, madea decree dismissing Janki Singh’s 
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appeal,eand in the cross-appeal decided that the plaintiff was 
entitled to mesne profits and directed the Munsiff’s Court to 
assess the mesne profits in the executing of the decree. The 
rule of limitation which the Additional Subordinate Judge held 
did not apply as the land was khamat land was that of Article 
J (a) of Schedule II of the Bengal Tenancy Act. 


From the decree of the Additional Subordinate Judge 
Janki Singh appealed to the High Court at Calcutta. The 
appeal came on for hearing asa second appeal before Mr. 
Justice Atkinson in the High Court at Patna. The only grounds 
of the appeal to which it.is now necessary to refer are that the 
suit was barred by limitation ; that the land in quéstion was 
not khamat land and that the Additional Subordinate Judge 
had erredin decreeing costs and mesne profits. The ground 
that the land in question was not khamat land was concluded by 
the finding of fact of the Additional Subordinate Judge. The 


ground that the Additional Subordinate Judge had erred in - 


decreeing costs and mesne profits does not appear to have been 
supported in the High Court. In the course of the arguments 
in the appeal a decision of Mookerjee and Beachcroit, JJ., in 
Ganpat Mahion aud others v. Rishal Singh and others 1, in 
which they had held that Article 1 (a) of Schedule III of the 
Bengal Tenancy Act, 1885, did apply to ziraat land, and the 
decision of Woodroffe and Chaudhuri, JJ. (overruling a deci- 
sion of Newbould, J.,) in Dwarka Nath Choudhuri and others v. 
Tafazar Rahman Sarkar and another ? in which they had held 
Article I (a) did not apply to khamar lands, were cited. 
Mr. Justice Atkinson rightly regarded the decision pf Mooker- 
jee and Beachcrofit, JJ. as academical, as those learned Judges 
had already in the appeal before them decided that the land 
there in question was not ziraat land. Mr. Justice Atkinson 
agreed with the decision of Woodroffe and Chaudhuri, JJ. that 
Article I (a) of Schedule II] did not apply to private land of a 
proprietor, and by his decree of the 7th: February, 1917, dis- 
missed Janki Singh’s appeal with costs in the High Court, in 
the Luwer Appellate Court, and in the Munsiff's Court. 


From that decree of Atkinson, J. Janki Singh appealed 
under the Letters Patent of the High Court, and as the appeal 
raised a question of limitation of considerable importance, it 
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was heard by a Full Bench of the High Court at Patna,’ consti- 
tuted of Sir Edward Chamier, C. J. Chapman, Mullick, Roe, 
and Jwala Prasad, JJ. These learned Judges differed on the 
question of limitation, the Chief Justice, Mullick, and Roe, Jj., 
holding that Article I (a) of Schedule III of the Bengal Ten- 
ancy Act, 1885, applied, dismissed the suit as barred by limi- 
tation, On the other hand, Chapman and Jwala Prasad, J]. 
held that the Article did not apply. Each Judge gave his own 
reason for his conclusion, and some of the. judgments contain 
much historical information. - 


Although the question as to whether this suit, when it was 
brought on the 5th December, 1912, was or was not barred by 
limitation must depend on the true construction of the Bengal 
Tenancy Act, 1885, as amended by the Bengal Tenancy (Amend- 
ment) Act, 1907, some historical information as to the origin 
and development in Bengal of rights of occupancy in agricul- 


` tural land held by raiyats is interesting. It appears that in the 


Permanent Settlement of Bengal the proprietor’s private lands 
(ziraat, demesne lands), which were kept for his own and his 
family’s cultivation, as distinguished from his: lands which 
were usually let to raiyats, were recognised ; that it seems to 
have been the policy of the Government for many years that 
no rights of occupancy in such private lands should be acquired 
by raiyais ; and that the legislature for the first time by S. 6 
of Act X of 1859 defined how a right of occupancy could be 
acquired. By S. 6 of Act X of 1859 it was further enacted “ but 
this rule (as to acquiring a right oft occupancy) does not apply 
to khamar sijjot, or sir land belonging to the proprietor of the 
estate or tenure and let by him on lease for a term or year by 
year. . 


The Bengal Tenancy Act 1885, repealed Act X of 1859, 
and by Chapter V it was enacted how rights, of occupancy could 
be acquired by rafyais. Chapter WI apparently created the 
“non occupancy raiyat,” and for the firsttime conferred 
upon him a status and rights, but by S. 116 of that Act it was 
enacted .— 

- ‘© 116. Nothing in Chapter V shall confer a right of occupancy in, and 
nothing in Chapter VI shall apply to, a proprietor’s private lands known in 
Bengal as klamar, nij or ntjjot, and in Bibar as ziraaf, nij, sir or klamat, where 


any such land is held under a lease for aterm of years or under a lease from year 
to year.” 
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By. S 40 of the Bengal Tenancy (Amendment) Act, 1907, 
S. 116 of the Bengal Tenancy Act, 1885, was amended, and as 
amended it is as follows :— 

“116. Nothing in Chapter V shall confer a right of occupancy in, and noth- 
ing in Chapter VI shall apply to, lands acquired under the Land Acquisition Act, 
1894, for the Government or for any Local Authority Or for a Railway Company, 
or belonging to the Government within a cantonment, while such lands remain 
the property of the Government, or of any Local Authority or Railway Company, 
or to a proprietor's private lands known in Bengal as khamar, nij or nijjot, and in 
Bihar as ziraat, nij, sir ot khamat, where any such land is held under a lease for a 
term of years or under a lease from year to year.” 


Section 45 of the Bengal Tenancy Act, 1885, which was 
# yA ae 
in Chapter VI as it stood before the Amending Act of 1907 was 
passed, was as follows :— 
“45. A suit fOr ejectment oa the ground of the expiration of the term of a 
lease shall not be instituted against a non occupancy-raiyat unless notice to quit 
bas been served on the raiyat not less than six months before theexpiration of 


the term, and shail not be instituted after six ‘months from the expiration of the 
term,” 


As that section contained a prohibition against instituting 
a suit unless a notice to quit had been served six months be- 
fore the expiration of the term, it was properly inserted in Chap- 
ter VI and not in a schedyle of limitations. S. 45 was repeal- 
ed, and the period of limitation which had been prescribed by it 
was by the Bengal Tenancy (Amendment) Act, 1937, inserted 
in Schedule III as Article I (a), As S. 45 stood in Chapter VI 
no one could have doubted that the non-occupancy-rai;at to 
whom it referred was a person who had obtained the status 
and rights of a non-occupancy-raiyat by reason of his having 
been a person upon whom that status and those "rights had 
been conferred by Chapter VI. 


But it would appear from the judgments of the Chief 
Justice, Mullick, and Roe, Jj,, that those learned Judges 
considered that the effect of the repeal of S. 45 and the inser- 
tion of Article I (a) in Schedule HI was to extend the limita- 
tion of six months to suits to eject persons who had not been 
non-occupancy-raiyais within the meaning of S. 45. It is quite 
clear that Article l (a) did not create or confer upon any one 
the status or rights of a non-occupancy-raiyai, and did not ex- 
tend the limitation of six months to suits to eject persons who 
had not been non-occupancy-raiyats within the meaning of the 
repealed S.45. The non-occupancy-raiyat of Article I (a) must 
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be a person who before his term had expired had acqutred the 
status and rights of a non-occupancy-ra/yat. 


The crucial question ia this case is—When, if at all, and how 
had Janki Singh acquired before the 31st May, 1912, the status 
and rights of a non-occupancy-raival ? He had not acquired 
that status or those rights under Chapter VI, as that Chapter 
does not apply to the private lands of a proprietor, and it 
appears ta their Lordships that it was only under Chapter VI 
that the status and rights of a non-occupancy-raiyat could be 
acquired, 


The learned Chief Justice apparently was of opinion that 
Janki Singh had acquired the status and rights of a non-occu- 
pancy-raryat by virtue of the definition of a “ tenant ” in S, 3 
Sub. S. (3) of the Bengal Tenancy Act, 1885, read in conjunc- 
tion with S. 4 (c) of that Act. As the decisions of the: Chief 
Justice deservedly command respect, their Lornships will now 
in conclusion refer to S. 3 (3) and 4 (c). S. 3 (3) is as follows:— 

“3. “Tenant ’ means a person who holds lands under another person, and js, 


or but for a special contract would be liable to pay rent for that land to that per- 
son.” 


Thatis merely a definition. That definition applied to 
the position of Janki Singh during the continuance ot the term 
for which he held the land, and did not apply to Janki Singh's 
position after his term had expired, as then, in the circum- 
stances of this case, Janki Singh became a trespasser liable to 


be ejected. ‘ 


S. 4 of the Act is as follows :— 


(4). Thereshall be, for the purposes of this Act, the following classes of 
tenants (namely) :— 


“ (1), Tenure holders, including ander-tenure-holders. 
“ (2), Raiyats, and 
(3). 


(3), Under-raiyats, that is to say, tenants holding whether immediately or 
mediately, under raiyats ; co 


aud the following classes of raiyats (aamely) :— 


(a) raiyats holding at fixed rates, which expression means taiyals halding 
either at arent fixed in perpetuity or at arate of rent fixed in perpetuity» 


“ (b) occupancy-raiyats, that is io say, raiyats having @ right of occupancy in 
the land held by them, and 

“ (c) non-occupancy raiyats, that is to say, raiyats nothaving such a right 
of occupancy. "’ 
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S. 4 was merely a section specifying the classes of tenants 
to which the Act applied ; it did not confer, upon any tenant a 
status or any right, that was done by Chapters III, IV, V, VI 
and VII. S.3 (3) and 4 did not separately or conjointly create 
or confer upon any one any status or any right. With refer- 
ence to (a) and (b) of S, + the Chief Justice correctly said that 
Janki Singh was not a raiyat holding at a fixed rate or an oc- 
cupancy-raiyat, and then continued: “ Prima facie he was a 
non-occupancy-raiyal, ” But the Chief Justice did not suggest 
how or when Janki Singh had obtained the status and any 
right of a non-occupancy-raiyat in the land in question, The 
mere fact that Janki Singh had been fora term @ tenant of 
private land (ziraat land) of the plaintiff and had not been a 
raiyat holding at fixed rates or an occupancy-raryat, did not 
raise any presumption that he had acquired the status or the 
rights of a non-occupancy-raiyai. It 1s obvious from a passage 
which occurs towards the conclusion of his judgment that the 
Chief Justice doubted that it had been intended that Article I 
(a) of Schedule III should apply to such a case as this. The 
passage is as follows :— 

“IT think it is doubtfal whether the legislature intended by the amendmenis 
made in 1907 to compel a landlord to sue for ejeccment of a tenant of his private 
land within six months of the termination of the lease held by the tenant, and it 
may be that the result of holding that a raiyati of siraal land is or may be a non- 
occupancy-raiyat will be that landlords will be placed in a less favourable position 
than the framers of the Act intended, but we must fake that Act as we find it, and 


on a consideration of the Act as it now stands it appears to me that the only pos- 
sible conclusion is that Article I (a) of Schedule III appplies to sucha suit as the 


one now before us.” . 

Their Lordships are of opinion that Article I (a)of Schedule 
Ill of the Bengal Tenancy Act, 1885, does not apply to suits to 
eject persons who were not in law non-occupancy-ratyals of the 
land, and consequently does not apply to this suit, and that the 
suit was brought within time, and they will humbly advise 
His Majesty that this appeal should be allowed; that the decree 
of the High Court of the 24th July, 1917, should be set aside 
with costs, and that the decree of the 7th February, 1917, 
should be restored, Janki Singh 'must pay the costs of this 
appeal. 

Appeal allowed, 
Solicitors for the appellant : T. L. Wilson © Co. 
KVLN. 
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IN THE HIGH COURT OF JUDICAT URE AT MADRAS. 
. PRESENT :—Mk. JUSTICE KUMARASWAMI SASTRI AND MR, 

JusTICE DEvADOSS. 

Sistla Subbayya. ° ak Appellant i (Defendant) 


U, 


Pata Pitchanna alias Pithayya ... Reek (Plaintiff) 


. Limitation Act—Art. 116—Sale-deed—Covenant for title—Breach of —Suit. 
jor damages for—Limtlation—Slariing POU Goue Gh for quiet engjoymeni— 
What amounts to. 

A registered deed of sale executed in 1905 by two persons, after reciting the 
receipt of consideration therefor, stated. ‘' If there is any dispute in respect of this’’ 
(the property conveyed) “ by gratis, Samantas and others, etc., we shall settle , 
them out of our Own expense and we shall be bound to carry oul this sale with- 
out obstruction.” The son of one of the vendors sued to set aside the sale as re- 
gards the share of his father and cbtained a decree in 1913 for possession of that - 
share. ina suit brought by the vendee in 1917, within 3 years from the date of 
dispossession in pursuance of the decree of 1913, for the recovery of the part of 
the purchase-money Corresponding to the share of the property recovered from 
him, held that, assuming that the clause in the sale-deed set out above did not 
amount to a covenant-tor quiet enjoyment, there was clearly a covenant for title. 
and a breach of that covenant, that the vendee had, under Art. 116 of the Limitation 
Act, 6 years to sue from the date when the covenant was broken, and that the a 
suit was not barred. . 

Second appeal against the decree of the court of the Third ' 
Temporary Subordinate Judge of Guntur in A. S. No. 133 of: 
1919 (A. S. No. 192 of 1919 on the file of the Disirict 
Court of Guntur) preferred against the ‘decree of the court of 
the Additional District Munsif of Bapatla in O. S. No. 407:of 
1917 (O. S. No. 678 of 1916 on the file of the court of the 
Principal District Munsif, Bapatla, 

4, Krishnaswami Aiyar and A, Venkatachalam for: 
Appellant. e 

B. Somayya for Respondent. 

The Court delivered the following 

Judgment :—The only question raised in: this second 
appeal is whether the plaintiff’s suit to recover part of the puri: 
chase money paid: by him in respect of a property purchased: 
by him is barred by limitation, The purchase by the plaintiff~ 
was under a sale deed dated! the 1st of October: 1905 executed -' 
by the defendant and another in favour of the plaintiff. The 
son of the other vendor filed O. S. No. 885 of 1909 to set aside -. 
the sale so far as the share of his father was concerned and ` 
obtained a decree in 1913 for possession of the half share bez. 
Jonging to the other vendor, This suit was filed in 1917, 


* S. A. Na. 1286 of 1929, . 13th December. 1921. 


_ 


$ 
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The lower appellate court held that the’ plaintiff was en- 


titled to recover Rs. 300, half the price paid by him, and 
that the suit was’ not barred by: limitation as the starting 


point of limitation was the date of dispossession and that 


the suit was within three years from: that date. 


The contention for the appellant is that the suit not having 
been brought within three years from the date of the decree, 
which declared.that the sale deed in respect of the one-half of 


the property is invalid, is barred by limitation and that the- 


date of dispossession does not give the starting point of limita- 


tion, The question is whether this is to be treated as a claim to. 


recover money on account of failure of consideration owing to 
the vendor having had no titleito convey one-half of the 
property or whether it is to be treated as a suit for damages for 
breach of covenant for title or for breach of covenant for quiet 


enjoyment. If the suit can be brought under the two latter. 


heads; itis clear that Art. 116 of the Limitation Act would 
apply, the sale deed having been registered, and the party 
would have six years and the suit would not, in any event, be 
barred. The material part of the sale deed Ex. A runs‘as 
follows :—“ In respect of the above sale, Rs, 325 has been re- 
ceived in cash and a promissory note for Rs, 275 is executed 
by you in favour of Subbayya out of us, in all amounting to 
Rs, 600 and the sale price has been received in this manner. If 
there i is any dispute in respect of this by gnatis, Samantas and 
others etc.; we shall settle them out of our own expense and 
we shall be bound to carry out this sale without obstruction, .”’ 
In Mahomed Ali Sheriff v. Venkatapathi Raju it was held 
that a similar covenant in a sale deed amounted to a covenant 
for. quiet enjoyment and that’ Art. 116 applied to a breach 
of such covenant. Even assuming that there. is no 
covenant for quiet enjoyment under the document, there is 
clearly-a covenant for title and a breach of that covenant 
will, under Art. 116 give the plaintiff six years to-sue from -the 
date when the covenant is -broken. In the view we take itis 
unnecessary to consider whether if the suit is to be’ treated-as, 
one to recover money on’ account of failure-.of consideration 
limitation would run from the date of the decree declaring that 
one of the plaintiffs vendors had no title or from the date of 
1. (1920) 39 M. L j 449. E 
R—9 
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dispossession, a question on which -there is a cohflict of 
authority. 


The Second appeal fails and is dismissed with costs,. 
. The memorandum of objections as regards mesne profits i 1S 
allowed and appellant will pay respondent Rs, 140, . 
A. S. V. Seeond appeal dismissed. 


PRIVY COUNCIL. ` ri 


PRESENT :—VISCOUNT HALDANE, LORD PHILLIMORE ‘AND 
MR, AMEER ALI, 


Panna Lal and Another 
Nihal Chand substituted for the Marwar | | 
(Banki in liguidation.) ... Respondent. 
(On appeal from the Chief Court, Punjab.) 


Surely Bend—Construction—Personal liability—Rate of interest-—Courl’s 
discretion. 


A surety bond executed by the appellants and addressed to the Manager of 

the Marwar Bank was ir these terms :— - 
“In consideration of your allowing the Luzmi Company, Limited, to over- 
draw sums not exceeding inthe aggregate of rupees fifty thousand only (on the 
security of Luxmi Company, Limited, demand pro-note in your favour of date) 


we hereby pledge for the repayment on demand of the said over draft, &c., =c. 
ko, ” 


The appellants signed the bond as Directors of Luxini Company. 
Held that the bond created a personal liability. 


Under the Code of Civil Procedure, there is a discretion in the Courts as to the 
rate of interest to be awarded. 


Decree of the Chief Court affirmed. 
Appeal (No. 108 of 1920) from a Decree of the Chief Court, 
Punjab, affirming a decree of the District Judge of Ambala. 
' The Marwar Bank instituted the suit to recover money 


i Appellant, . 


‘from-the appellanis as sureties, who pleaded that they were not 


personall¥ liable: Both the Courts in India decreed’ the claim. 
Hence the present appeal. 
1922 Jan. oe Clauson K. C. (Wallach with him) for the 
appellants :—. 
= The appellants were the Directors or Luxmi Company and 
signed the surety bond as such, There was no personal: liabi- 
lity. It binds the Luxmi Company and the Luxmi Company 
alone: A personal decree against the appellants ought not to 
have been made. The rate of interest agreed upon was only 


7} per cent. There was no binding agreement to pay a higher 
rate. The Courts were wrong in awarding inter est at- 8% per 


cent, 


Langden K. C. and Dube appeared for the fespondent. 
* 1922 Jan .31st, 
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The*Judgment of their Lordships was delivered by 


Viscount Haldane.—The Luxmi Company, Limited, which 
was defendant in the suit out of which this appeal arises, but 
which is no party to the appeal, was a company trading at 
Ambala and elsewhere as bankers, cotton. merchants and general 
commission agents. It obtained certain advances from the res- 
pondents, the Marwar Bank. These advances were made under 
various circumstances, but at the material date with which their 
Lordships are concerned it was necessary to obtain some security 
for the assurance of the bank, and accordingly on the 28th 
December, 1908, the appellants, Lala Panna Lal and Lala 
Basheshar Nath, and one Lala Ganga Ram executed 2" security 
bond, dated the 28th December, 1908, in favour of the manage! 
of the Marwar Bank. Lala Ganga Ram and the appellant Lala 
Panna Lal: were directors of the Luxmi Company ; the other 
appellant, Lala Basheshar Nath, was manager of one of the 
branches of the Luxmi Company, and was an alternative direc- 

or, that is to say, on certain occasions he acted as a director, 


The surety bond which the two appellants executed was in 
‘these terms. It was addressed to the manager of the Mar war 
Bank, Limited, of Ambala City : 


“ DEAR SIR,—In consideration of your allowing the Luxmi Company. Ltd., 
to overdraw sums not exceeding in the aggregate of rupees fifty thousand only 
(on the security of Luxmi Company, Limited, demand pronote in your favour of 
date), we hereby pledge for the repayment on demand of the said overdraft, 
together with interest thereon and of any otber sum or sums of money which may 
be or become due to you fromthe Luxmi Company, Limited, on any account 
whatsoever during the continuance of this pro-nole. And we hereby declare and 
agree that the overdraft allowed and intended to be secured by this agreement 
shall be taken to have been allowed by you entirely upon the faith ef and relying 
upon the declaration signed by us at the foot hereof, which declaration solemnly 
we declare to be true in every respect. It is hereby further agreed and declared 
that these presents shall remain and bea continuing security to you. for-the 
balance of the said account for the time being to the extent aforesaid, notwith- 
Standing that at any time or times the balance of the said account may be in your 
favour, it being expressly intended that these presents shall be a security for the 
balance of the said account due by the Luxmi Company, Limited, to you while the 
said account shall continue open, Signed at Ambala City this 28th day of Decem- 
‘ber, in the year one thousand nine hundred and eight.’, 


It is contended on behalf of the appellants that this security 
bond did not impose upon them any personal liability, inas- 
much as they-signed as directors, which, it is said, meant as 
directors binding the Luxmi Company and the Luxmi Company. 


alone.. The first difficulty. in'the way of that contention.1s 3. 
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very formidable one. If it were true. the bank woukd.get..no 
advantage from this security bond, because it had already. the 
liability of the LuXmi Company for the sums which it had 
advanced to the Luxmi Company, The only materiality of the 
security bond would be if it gave some new securify and some 
fresh liability, and therefore the natural construction to put 
upon what is indicated by the use of the imperfect but definite 
expression “ pledge” is that the fresh liability of the three 
signatories personally was the new security introduced. More- 
over, the whole tenor of the document points to an obligation 
to pay money, It is suggested that the word “ pledge ” inthe 
beginning of the second sentence, where the expression is used 

“we hereby pledge for the repayment on demand, ” shows that 
they meant to refer to some specific and tangible ‘securities 
which they pledged for the advances ; but if that were so, then, 
aS these were omitted and not mentona, _the document was | 
bad because of the omission of what was of its essence. -The 
other construction takes the word pledge as loosely used; to 
mean that they pledge their personal credit in support of the 
obligation of the company, It is said that if one looks at other 
documents of the kind’one will find that’ this was only a-com- 
mon form intended for cases where there was a pledge of assets, 
and that if regard is had to the circumstances in other tran- 
sactions one will find that in other transactions these pene 


“did not pledge themselves personally, 


But their Lordships think that this surety bond which was 
executed on the specific occasion must be taken to have been 
executed for the purpose of the Occasion, and that it ‘cannot 
be assumed that it had reference to any other circumstances of 
a different date. On the face of it there is no difficulty in 
giving it an intelligible meaning as constituting a personal 
pledge, Their Lordships do not think that extrinsic evidence 


_is admissible in these circumstances to affect its meaning.. 


Their Lordships are therefore of opinion, taking this as- at 


| stands. that the appeal fails. 


The only other point that arises is as to the rate -of 
interest given from the date of the proceedings until judgment. 
As to that there is a discretion in the judges:under the Code 
of Civil Procedure, and both Courts have said that the interest - 
should be 8¢ per cent. Their Lordships are not prepared to 
dissent from that.view. For the reasons they have stated, they 
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“will humbly advise His Majesty that this appeal should be dis- P. C. 
“missed -with costs. asali 


Pannal Lal 
Appeal dismissed, 
aie ' Solicitor for the appellants : Hy. S. L. Polak. E RE 
l - Solicitors for the Respondent : Lewis and Yglesias, - Haldane. 
K, No La N. 
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T PRIVY COUNCIL. | 

,, PRESENT :—LORD BUCKMASTER, LORD ATKINSON, MR. 
„AMEER ALI AND SIR LAWRENCE JENKINS,- 

'sMahomed Ibrahim. Rowther ©. Appellaut, 

oF ee ae: Va- é i 

-Shaikh Ibrahim Rowther and others .. Respondent, 
[On appeal from the Madras High Court. | 


Lubbai Mahomedans—Hindu custom of inheritance—Exciusion of females— P.-C; 


Madras Civil Courts Act, ri of 1873, S. 10—Delay iu prosecution—Costs of R 
A l, Mahomed 
ppea ' i Ibrahim 
A custom at variance with the ordinary rules of succession in tha community Rowther 


to, which the parties belong, should be established by clear and unambiguous wA 
' evidence. i Ibrahim 
` Abdul Hussein Khan v. Bibi Sona Dero, (1) Ramalakshmi Ammal v. Siva- Rowther. 


nantha Perumal Sethurayar, (2) followed. 
Abraham v. Abraham, (3) Miradivi.v. Vellayanna, (4) referred to, 


_s Inthe absence of a legal and valid custom to the contrary, all questions 
regarding inheritance, marriage or any religious usage or instituion Shall be 
decided where the parties are Mahomedans by the Mahomedan Law under 

“S7 16 of the Madras Civil Courts Act II of 1873. In the present case where the 
parties are Lubbai Mabomedans of the Sunni sect, a custom excluding females 

from inheritance was held not to have been established, as there were-a large 

number | of decisions of Courts negativing that custom among the gommunity. 


Successful Appellant deprived of cos's of appeal on the ground of delay in s . 
_ the prosecution of the’ appeal. 


Decree of the High Court reversed. 
`: " Appeal (No. 14 of 1918) from a Deċree of the High Court 
at Madras, reversing a VOGTER of the AOPE Judge of 
“Coimbatore. : 

The parties to the appeal are Lubbai ee of the 
“Sunni sect residing in the Coimbatore District, The appellant 
‘brought the suit to recover his share in’ the estate of Mahomed 
“Husain Rowther, as ne heir of his daughter Ponnuthayee. The 
Na * Jan. 17 1922. 

C È? (1917)-45 I. Á. 10:34 M. L. J. 48. 2. (1872) 14 M.I.A. 570! 
“10° 3, -(1863)9 M. 1. A. 195. k 4. (1885) I. L. R. 8 Mad. 464. 
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respondents contested the suit on the. ground that: by a éertain 
custom in the community females were excluded from-inherit- 
ance and that the appellant as the heir of Ponnuthayee, is not 
entitled to a share. 

The Subordinate Judge held against the custom set up wad 
decreed the suit. On appeal, the High Court (Wallis C. J. ani 
Srinivasa Aiyangar J.) reversed the decree of the Subordinate 
Judge and dismissed the appellant’s suit. The appeal to the 
High Court is reported in 29 M. L. J. 763. s. c. 39 M, 664, 
Hence the present appeal. 

The tacts and the terms of the pleadings | in 1 the case are 
fully set out in the Judgment of the Judicial Committee. 

= 1921, Dec. 1 Dube for the appellant :—The High Court is 
clearly wrong in finding, that the custom was established in 
this case. The evidence mainly consisting of decistons of 
Courts from 1877 up to date, proves that there was no custom 
excluding females from inheritance in the community to which 
the parties belong. Mirabivi v. Vellayanna, t approved in 
Abdul Hussein v. Sona Dero. ? Under S. 16 of the Madras 
Civil Courts Act III of 1873, all questions regarding inherit- 
ance, marriage or any religious usage or institution shall be 
decided by the Mahomedan Law or by custom having the 
force of law. The custom alleged is not established., 


The respondents were not represented. 

The Judgment of their Lordships was delivered by 

Sir Lawerence Jenkins :—This is an appeal from a.decree 
dated the 12h August 1915, of the High Court at Madras rever- 
sing a decree of the Subordinate Judge of Coimbatore, dated 
the 7th January, 1914. 


The litigants are Lubbai Mahomedans of the Sunni sect, 
and the contest is as to the devolution of the estate of Mahomed 
Hussain Rowther. He died in 1904 leaving a widow and three 
sons and also two daughters named Ponnuthayee and Sulaiha 
Bi. Ponnuthayee died in September, 1905, leaving a husband 
and a daughter. They are the plaintiffs in this suit. The defen- 
dants are the three sons of Mahomed Hussain Rowther, his 
widow and the two children of Sulaiha Bi who was dead at the 
institution of this suit. The plaintiffs claim shares in Mahomed 








1. (1885) I, L. R. 8 Mad. 461. 2, (1917; L. RS J. A. 10: 
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Hussain’s estate as heirs of Ponnuthayee, and they are sup- 
ported by the children of Sulaiha Bi, who „make a Similar claim 
as heirs of their mother.. The contesting defendants- are the 
three sons and tbeir motei 

The decision of the rival claims Basi upon, whether 
the devolution of Mahomed Hussain's estate is governed by 
Mahomedan Law as the plaintiffs contend or by a descent 
excluding females as the contesting defendants maintain, 

Though it isccommon ground that Mahomed Hussain and 
the litigants are Mahomedans, the contesting defendants seek 
to escape from the course of devolution this would ordinarily 
involve by setting up what they deseribe as an immemorial cus- 
tom and ancient usage. 

In paragraphs 15, 16, and 17 of their written statement, 
they plead as follows :— 

“15. It has been the immemorial custom and ancient usage in the Mahome- 
dan families in the district of Coimbatore in general and in the families of these 
defendants and the relations ın particular that they have followed the Hindu Law 
as regards the law of property and succession and partition. Only the male mem- 
bers are entitled to succeed to the properties of their ancestors and females are 
excluded from inheritance when there are males. Besides it is also the custom in 
the Mahomedan families to give some amount including jewels at the time of or 
immediatety after marriage to the female members in lieu of their shares ; and 
consistently with that usage defendant's father gave jewels, cash and other move- 


ables worth about Rs. 4,030 to the mother of the second plaintiff immediately alter 


the marriage and the plaintiff’s conduct in not adverting to tbis in the plaint is 
iraudolent. 


.© 16, According tothat immemorial. custom and usage the plaintiffs have no 


right to claim a share in the share of Ponnuthayee Ammal while Ponnuthayee 
Ammal herself had no share, 


“ 17, It has been the custom also in the family of the plaintiffs ”' 


On the settlement of issues the following (aafongst others) 
were ordered to be tried :— 


(1) Are parties to suit governed by Hindu Law and whether Pomii 
mother of the second plaintiff, was not entitled to her share in the estate of her 
' deceased father Mahomed Hussain Rowther ? 


48) Whether the custom set out in para, 15 of the written statement is true 


and valid ? and if so, was the claim of Ponnuthayee satisfied in accordance 
therewith ?” 


At the hearing an additional issue was framed at the re- 
quest of the contesting defendants which raised the question as 
to whether the suit was barred by an earlier decision. It calls 
for no discussion now as their Lordships see no reason to dis- 
sent from the concurrent determination of the lower Courts that 
this issue must be answered in the negative. 
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And thus the only question that: remains for decisién-is as 
to this alleged custom or usage. ‘The plea which professes to 
formulate it has been forcibly criticised. by the learned Subor- 
dinate Judge in the course of his .careful:and ‘discriminating 
judgment. He points out that in its wider assertion it is unten- 
able, and even in its narrower form it isjnot established. He- 
might even have gone further and pronounced the pleading bad. 

In the result he held that the devolution was governed by: 
Mahomedan Law and declared the plaintiffs entitled to the 
shares claimed. 

The defendants appealed, and to ieee the criticism of iie 
Subordinate Judge they narrowed the definition of the custom. 
The 9th ground is that “the Court below ought to have found the 
custom alleged at any rate as.regards. the Lubbai community 
residing in the villages mentioned in the written statement.” 


On appeal the High Court reversed the decision of the 
Subordinate Judge and dismissed the suit, The learned Chief 
Justice, instead of treating the custom or usage a matter for 
proof by the contesting defendants, held in effect that the Lub- 
bai Mahomedans in that part,of India at the date of their con- 
version from Hinduism’ to the Mahomedan faith elected to: 
retain the Hindu rule excluding women, and that the real 
question in this suit was whether the plaintiffs had proved 
an abandonment of the Hindu rule of exclusion. 


. Viewing the evidence in this light the Chief Justice held 
the evidence oral and documentary sufficient to show that the: 
defendants’ family had adhered, with perhaps most of the 
Lubbais of the neighbourhood, to the Hindu rule excluding 
the succession of females. 


Mr. Justice Srinivasa Ayyanger was more guarded in vhs 
opinion, Citing a passage from the judgment in Fanindra Deb 
Raikat Rajeswar Das l, as a guide to the standard of proof 
required, he regarded it as probable that “ many of the Lubbais 
being recent converts from Hinduism retained the mode of 
devolution of property according to Hindu ‘usages’ even after 
their conversion.” . : 

He accordingly. considered that the evidence to which he 
made special reference taken along with the evidence of the 
general prevalence of the practice was sufficient to prove the 
family custom set up. 


(1) (1887) 12 I. A. 81. 
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But it is a misapprehension of the passage cited to treat ıt 
as a.guide to the standard of propf in this case. There the 
question at issue was whether in the family then under discus- 
sion there was legal power to adopt. ‘Had its members been 
Hindus they would have been governed by Hindu Law and 
there would have been this power. “But though they affected 
to be Hindu, that in fact was not their status : the utmost that 
could be said was that though the family had introduced ‘many 
- Hindu customs, they in fact were governed by family custom. 
Of such a family it was manifestly appropriate to remark that 
“the question is not whether the general law is modified by a 
family custom forbidding adoption, but whether with respect to 
inheritance the family is governed by Hindu Law, or by custom 
which do not allow an adopted son to inherit.” But sucha 
comment can have no application to conditions as they exist in 
this case. 


No doubt in Abraham v. Abraham 1, itis said that a 
convert upon his conversion may renounce the old law by which 
he was bound as he has renounced his old religion, or if he 
thinks fit he may abide by the old law notwithstanding he has 
renounced his old religion, © It is not, however, suggested in the 
present case that the lubbais as a community have thought fit to 
abide by the entirety of their old law: the utmost that is said is 
that they, or some of them in a particular locality, have follow- 
ed the Hindu Law, not in all respects but in relation to pro- 
perty succession and partition. In their essential characteris- 
tics, custom and an election! to abide by the law of the -old 
status differ fundamentally as sources of law, still, making every 
assumption in its favour, in the circumstances of this case and 
on the record as it stands there is no mode of proving this 
alleged election except by way of the inference from actings 
and conduct that would establish a custom, so that along what- 
ever line this case may be approached the custom must be 
established and the burden of proof of this is on the defendants, 


Their Lordships have dealt with this aspect of the case at 
some length as it has evidently influenced the judgment of the 
‘High Court. But there is another aspect of it- by which (in their 
Lordships’ opinion) their decision must be guided. 


(1) (1863) 9M.T, A. 195. 
R--10 
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It is enacted!by the Madras Civil Courts Act, III, of 1873, 
S. 16, that all questiqns regarding inheritance, marriage, or any 
religious usage or institution shall be decided where the parties 
are Mahomedans by the Mahomedan law or by custom having 
the force of law. | 


The litigants are Mahomedans to whom this Act applies so 
that prima facie all questions as to succéssion among them must 
be decided according to Mahomedan Law. In India, however 
custom plays a large part in modifying the ordinary law, and 
it is now established that there may be custom at variance even 
with the rules of Mahomedan Law, governing the succession in 
a particular community of Mahomedans. But the custom 
must be proved. The essentials of the custom or usage have 
been repeatedly defined, but it will suffice to refer to the recent 
decision of Abdut Hussein Khan v. Bibi Sona Dero 1, where the 
essentials of a legal custom or usage and the rer of proof 
are fully discussed. The following passage from the judgment 
in Ramalakshmi Ammaly, Sivanantha perumal Sethurayar ? 
was cited as'a correct and authoritative pronouncement of the 
law on these points. 

“It is of the essence of special usagés modifying the ordinary law of suc- 
cession that they shauld de anciznt aud invariable - and it is further essential that 
they should be established to be so by clear and unambiguous evidence. It is 
only by means of such evidence that the Courts can be assured of their existénce 
and that they possess the conditions oi ant’ quity. aad certainty on which alone their 
legal title to recognilion depends.” 

Though the custom or usage as pleaded is open to objec- 
tion, still their Lordships will not réject the defendants’ con- 
tention on t&at ground, but will deal with the case as though 
the custom or usage had been pleaded in a form that was free 
from fault. 


There is no suggestion on the record that the rule of ex- 
clusion on which the contesting defendants rely has been” 
established by judicial decision in the sense that this can be 


‘predicated of the rules of property and succession applicable 


to Khojas or Cutchi Memons in the Bombay Presidency. 
Therefore it 1s necessary to examine the evidence to see whe- 
ther it supports the rule of succession asserted by the KAA 
ing defendants. 

(1) (1917) 451. A, 10: 34M LJ. 48, 

(2) (1872) 14 M.\L, A. 570. 
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This evidence is documentary and oral, and as the former 
is: imore important and more trustworthy, their Lordships will 
Í first deai with that. 

The documents on which the defendants rely as 
pr oving the usage, begin in order of time with a decree of the 
Madras High Court in O. S, No. 5 of 1877, Exhibit XII, in 
which Mr. Justice Innes decided in its favour. 

There was, however, an appeal from his decree which ended 
in a compromise, a circumstance which deprives his decision of 
much of its evidentiary value. 


Moreover, in 1885, an Appellate Bench of the Court in 
Mirabivi v. Vellayanna | decided that the custom of exclusion 
in the case then before them had not been proved, and this 
decision has been recently approved by the fudicial Committee 
in Abdul Hussein Sono Dero 2. 


The next document in order of time is the judgment in O, 


S. No. 22 of 1904, dated the 26th of February, 1906, Exhibit 


III, where the custom was affirmed; but the decision in fact 
was based on that in O. S. No. 5 of 1877, and has little or no 
independent value. 

Then reliance is placed on the judgment in O. S. No. 755 
of 1906, dated the 26th of September, 1910, Exhibit IX. But 
it is open to the comment that the decision was influenced by 
that given in O. S. No. 22 of 1904, as also was the judgment 
on appeal Exhibit XVI. Thus on an examination of- these docu- 
ments it may fairly be said that the several judgments are 
substantially based on that pronounced in O. S. No. 5 of 1877, 
which is open to the comment that has been made gn its value. 

= The documentary evidence on which the plaintiffs rely 
starts with the judgment in Mirabiviv. Vellayanna ?, There 
the High Court held even in 2nd appeal that there was 
no evidence to justify the finding of the lower Courts in favour 
of the custom, and this decision, as already stated, has received 


the approval of this Board, in' Abdi Hussein Khan v. Bibi 


Sona Dero 2. ai 
Then there follows a series of documents, some negativing 

the custom, others applying Mahomedan Law where the 

custom was not pleaded, and others proceeding on the 


assumption that it was Mahomedan Law that applied. Inill 


(1). (1885) I, L, R. 8 Mad. 404, (1917) L. R.45 I. A. 10, 
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these instances the parties before the Court were *Lubbai 
Mahomedans. The first is a judgment of the 15th July, 1890, 
in Ó. S. No. 85.of 1890, Exhibit L, followed by a judgment on 
appeal in that suit, Exhibit M, in both of which the right of a 
female to succeed under Mahomedan: Law is recognised. 

‘On the 3rd October, 1892, judgment was pronounced in O. 
S.. No. 373 of 1891, Exhibit C, where the rights of females were 
treated as governed by Mahomedan Law. 

On the 23rd January, 1893, a petition for a succession 
certificate, Exhibit F, was presented, and female members of. 
the family were made counter petitioners as though the rights 
of the parties were governed by Mahomedan Law. 

On the 2nd August, 1897, the High Court passed a decree, 
Ex hibit G, confirming the decree of the lower appellate Court, 
with the result that the sisters’ right to shares, according to 
Mahomedan Law, was established, though the custom had 
bėen pleaded. 

On the 30th September, 1901, it was decided by the judg- 
ment in O.S. No.. 753 of 1900, Exhibit B, affirmed on appeal by 
the judgment of the District Judge, Exhibit BI, that a female in 
a Lubbai- Mahomedan family was entitled to a share. In this 
case a custom was alleged thata woman is given by her family, 


_ at or about the time of her marriage, her share, or the equiva- 


lent of her share, in the estate of her own family. The custom 
was negatived, though the District Judge seems to have’ 
thought that the appellants would have been entitled to more 
favourable consideration bad they pleaded that they had retained 
the Hindu Law of inheritancé and succession, instead of setting 
up a special custom at variance with the Mahomedan Law. 


On the 5th of June, 1903, a plaint in O. S. 327 of 1903) 
Exhibit O, was presented in which it was taken for granted 
that the rights of a female were governed by Mahomedan Law. 

On the 30th March, 1903, there was a judgment in O. S. 
No. 238 of 1902, Exhibit R, which assumed a right to a.share 
in a female, though it held that in the circumstances of the 


‘case the female’s right was barred under Mahomedan Law, 


The judgment dated the 13th January, 190}, in O.S. No. 
36 of 1901, Exhibit H, and that dated the 4th December, 1905, 
in O. S, No. 34 of 1894, Exhibit N, proceed on the same 
assumption, ane 
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On‘the 18th October, 1906, and the 2nd January, 1907, 
petitions for succession certificates, Exhjbits K and P were 
presented by daughters and on the 2nd September, 1910, by a 
judgment in O. S. No, 33 of 1908, Exhibit Q, the right of a 
widow and daughters to shares according to Mahomedan Law 
was affirmed. | 


It will thus be seen that over this series of years the rights 
of female members of the Lubbai Mahomedan community, 
under Mahomedan Law have been repeatedly asserted’ and 
recognised, and that on three occasions the rule of exclusion, 
when pleaded, has been expressly negatived, 

When this documentary evidence is contrasted with that 
adduced in support of the alleged rule of exclusion, jit cannot 
be said that the custom or usage is supported by clear and un- 
ambiguous evidence, On the contrary so far as the weight of 


documentary evidence goes the preponderance is on the side of 
the plaintiffs, | | 


Turning then to the oral evidence their Lordships cannot 
find in it sufficient proof to support the defendants’ plea, 


The witnesses were all examined before the Subordinate 
Judge who madein his judgment a careful and critical exami- 
nation of their evidence with the result that he was unable to 
find the custom or usage proved, and their Lordships can see 
no sufficient reason for questioning his appreciation of the evi- 
dence. He evidently did not consider that the witnesses called 
by the contesting defendants held a position in the community 
entitling them to greater credit than those called by the plain- 
tiffs, and this appears to their Lordships to be a justestimate of 
their worth. | 


There is a witness who holds an office that should have 
enabled him to speak with some measure of authority and that 
is P, W. 5 a Khazi of Pallapati, and the same may be said of 
P. W, 7a Moulvi, but the Subordinate Judge evidently was 
not impressed by either of them. For what’ it may be worth, 
however, both assert that a Lubbat’s estate is divided accord- 
ing to Mahomedan Law. 


Looking then at the whole of the evidence, documentary 
and oral, their Lordships consider it fails far short of the 


standard of proof requisite to establish a custom or usage ex- 
cluding females from succession, 
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It merits notice too that the custom as pleadedis not 
limited to the exclusion of females, but asserts as a part or- at 
any rate an accompaniment of it that it is. the custom to make 
a gift to female members at the time of or immediately after 
marriage in lieu of their shares; and it is alleged that consis- 
tently with that usage the defendant’s ‘father gave je wels, cash 
and other moveables, worth about Rs. 4,000 to the mother of 
the second plaintiff immediately after marriage. 

This is negatived by the Subordinate Judge and from this 
conclusion the High Court expresses no dissent.. 

The result then is that their Lordships will humbly advise 
His Majesty that the decree of the High Court should be set 
aside and the decree of the Subordinate Judge restored; with 
the variation that a day be fixed by the Court of Ist instance’ 
for the appointment of a Commissioner in lieu of the 7th 
February, 1914, and that the . contesting defendants do pay to 
the plaintiffs their costs in the High Court. 

Six years have elapsed since the date of the decree under: 
appeal, and as no satisfactory explanation is given of this long 
delay there will be no order asto the costs of this appeal. 

Appeal allowed. 

Solicitors for appellant; Barrow Rogers and Nevill. 

K. V.L. N. 


PRIVY COUNCIL. 
PRESENT ;—LORD BUCKMASTER, LORD ATKINSON, LORD 
CARSON, MR. AMEER ALI AND SIR LAWRENCE JENKINS. 


T.B. Ramachandra Rao and another ... Appellants, * 
P 
A. N. S. Ramachandra Rao and another ... Respondents, 


= (On Appeal from the Madras High Court.) ae 
Hindu Law Will—Gift to widow —Construction —Estate, absolute or Limited. 
— ey cecision in land acquisition pr WA antes E IRES judicata o 
forms of eee one for fixing the amount of compensa E as the; 
award and the other, for determining in case ol dispute the relative rights of the - 
persons entitled to the coinpensation money. i aa 
In the case of an award, the Act provides for an appeal to the High Court ; 
there is no further appeal to the Judicial Com nittee. 
Any dispute as to the relative rights of persons entitled lo receive the com- 
pensation money is se:tled by liligatiow in the ordinary way. Such dispute forms: 
no part of the award. Taf 


. * 1922 Jan. 31, 
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Srimafi Trinayani Dasi v. Krishna Lal De and others 17 C. W. 925°; 


Balaram Bharamaratar Ray v. Sham Sunder Narendra, 23 Cal 526; eae 
8 


A decision of a competent Courtseven in proceedings under the Land -Acqui- 
sition Act will operate as res judicata and the same question cannot be reopened 
in subsequent litigation as between the parties. 


_ Badar Bee v. Habib Merican Noordin (1909) A, C. 623 followed Rangoon, 


Botatoung Company, Limited v. The Collector of Rangoon 39 I. A. 197, distingui- 
shted. Hook v. Administrator General of Bengal 48, 1. A. 187 (1921) referred to. 

The law on the construction of Hindu wills explained. 

Surajmani v. Rabi Nath Osha, 35 I.A. 17; Bhaidas Shivadas v. Bai Gulab 
(1921) 49. I. A, land Sasiman Chowdhurain v: Shib Narayan (1921) 49 I. A. 35 
referred to, 

Decree of the High Court reversed. 

- Appeal (No. 78 of 1920) from a Judgment and decree of 
TA Madras High Court (Wallis C. J. and Seshagiri Ayyar |.) 
dated 8th Oct, 1918 reversing a decree of the Additional Tem- 
porary Subordinate Judge of Tanjore, 


The appellants are the reverstoners of one avai Pandit. 
The respondents are the sister’s sons of one of the widows of 
the said Bavaji Pandit. The widow got the suit property under 
the will of her husband, In 1894 a piece of land forming a 
portion of the property got by the widow under the said will 
w.s acquired by the Government under the Land Acquisition 
Act. A question then arose as between the widow and the 
father of the appellants as to the character and extent of the 
estate taken by the widow under‘the will. The District Court 
held that the widow took an absolute estate but, on appeal, the 
High Court held that she took only a limited estate. There 


was no appeal from that decree. In 1916 the widow alienated 


the remaining property to ithe respondents bya wall. After 
the death of the widow in 1916 the appellants instituted the 
present suit for possession of the property in the hands of the 
respondents. The trial Judge gave the appellants a decree but 
the High Court, on appeal, went into the question of construc- 
tion of. the will and dismissed the appellants’ claim, holding that 
the widow had an absolute and alienable estate. Hence the 
present appeal. The Judgment of the High Court is enone in 
36;M. L. J. 307 : 42 M. 283. 


1921, Dec, 8. De Gruyther, K. C., andNarasimhain for the 
appellants .—A Hindu widow may have an absolute estate 
under her husband’s will. Suraj Mani v. Rabi Nath -Ojha l and 


_ 4, (1907) 351. A. 17: 30 AJL. 84, 
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Bhaidas Shivdas v. Bai Galab 1. There is a long catenatof cases 
in all the High Courts that a gift to a widow by the husband 
does not imply a heritable estate. (Mayne’s Hindu Law. Para. 
664). Kuny behari Dhur xv. Premchand Dutt? Jamna Das ~v. 
Ram Autar Pande *, Caralapati Chumma v, Cola Nammal- 
wariah 4, Hira bai v. Laksluni Bai 9, 

A widow can only alienate immoveable property for a le- 
gal necessity. She cannot alienate immovable property without 
the consent of her husband. (Narada, Colebrooke’s Digest Book 
V. p.476.) (Lord Buckmaster. The effect of Suraj Mani v. Rabi 
Nath Ojha $, is that if you have a gift toa woman in unquali- 
fied language she takes absolutely unless there is something :to 
cut it down). Independent of the recent decisions of the Board, 
the Bombay High Court held that even the use of the word 
“Malik ” would not give a woman powers ot alienation, Mott 
Lal Mitha Lal v, Advocate General of Bombay 7. (Lord Buck- 
master, | think that Suraj Mani v, Rabi Nath: Ojha?! decides . 
otherwise. Full ownership includes the power to alienate.) 


There are texts of Hindu Law that, in the case of a widow 
even though she be given an absolute estate, she has no power 
of alienation unless conferred by express terms. A Hindu 
widow may have an estate of inheritance but she has no nower 
of alienation, 

The question in issue was decided by the High Court ona 
previous occasion in land acquisiticn proceedings. The High 
Court construed the will as conferring only a limited estate, It 
is not open to the High Court to go into the question again as 
the prior decision operates as res judicata. Hookvy. Adiministrator 
General of Bengal 8, The widow could have appealed against 
that decree to this Board. Special leave was given in one case 
Sri Braja Kishore v. Kundana Devi 9, The principle of res 


judicata applies to the whole property and not merely to that 


portion concerned in the land acquisition proceedings. S. 54 of 
the Land Acquisition Act applies only to appeals from the 
award, Other questions are tried and decided as in ordinary 
suits. 


1. (1921) L. R. 49 I. A.1. 


2. (1880) I.L. R,5 C, 684. 3 (1904) I. L. R. 27 All. 361, 367. 
4. (1909) I.L. R.33 M. 91, 5, (1889) I.I. R. 11 B. 673, 578. 
6. (1910) I L, R. 85 B. 279. 7. (1907) L. R. 36 1. A. 17. 

8. (1921) L. R. 48 1. A. 189, 9 


(1899)1.L.R. 22 M, 431; 9 M.LJ, 147. 
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` 1924, Dec. 9. Dube for respondent No. 1; Ameer Als 
Book takes the view that it is not res judicata, The effect 
of the English decisionsis given in 2 Smith’s Leading ‘cases, 785. 

(Lord Buckmaster referred to Ramchunder Singh v. Madho 
Kumari 12 C. 484), The preamble to the Land Acquisition 
Act clearly shows that the object of the Act was to determine 
the amount of comperisation. S. 54 gives one appeal to the 
High Court and no more. 

If there is a dispute as to apportionment, it had to be 
referred to a Civil Court. In this case we have no evidenec as 
to what the dispute was. The only papers filed here are the 
Judgment and the -decree and we do not know whether the 
dispute arose so as to create an estoppel. 

(Lord Buckmaster) The Judgment expressly refers to Ss. 
31 and 32 of the Act). : 


T hose sections do not necessarily mean that there shall be 
a judicial determination as to who is entitled. The Judgment 
says that the District Judge is to pass an order under S. 32; we 
do not know what order he passed. All proceedings under the 
Land Acquisition Act end in award. It has been laid down that 
there is no further appeal to this Board. Rangoon Bhotatoung Co. 
v. Collector of Rangoon 1, 

(Lord Buckmaster. This is not an award but an adjudication 
as to title.) ji | | 

There was an application for special leave in proveedings 
under the Land Acquisition Act and the Board refused leave. 
Trinayini Dasi v. Krishna Lal 2. “An adjudication forms part of 
the award. Since the decision. in Rangoon Bhotatompg Co., v. 
Collector of Rangoon 1 there has been no appeal to,the Board n 
land acquisition cases, Mahadevi v. Neela Mani is an express 
decision that it cannot be res yudicata. That was no doubt a 
decision on S. 39 of the Act of 1870 but on this point the 
present act of 1894 is identical. Ameer Ali’s Civil Procedure 
Code p. 103 lays down that having regard to the peculiar 
nature of Land Acquisition proceedings, the Courts have 
always held that there is no res judicata, 

De Gruyther and Narasiimham for the Appellants were 
not called upon to reply: ! 


The Judgement of their Lordships was delivered i 


(1909) 29]. A. 197 2. (1910) 17 C.W. N, 421, 
- > 03. (1896) L L. R. 20 M. 269. — 
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Lord Buckmasier—On the 6th August, 1858, Ramayjee 
Bavajee Pandit, who died on the 10 August, £858, executed a 
deed of settlement of all his movable and immovable pro- 
perties. It is prefaced bya statement that he had adopted 
Panchapikes, the second son of Mahasubh Rajaram, and after 
various gifts and dispositions which are not material, it con- 
tinued in these terms :— : 

“Out of the remaining property, after deducting the above, my adopted son, 
to whom I have given the name of Bavajee Pandit, shall be entitled t2 and enjoy 
half of the property. Out'of the remaining half of the property these two persons, 


namely, (my) senicr wife Sowbhagiavathy Kamatchi and junior wife Sowbhagia- i 
vathy Thulja shall take half and half. r 


In 1894 one acre and 74 cents of the land’ so given, and 


then in the possession of Thulja Boyee, was acquired by the 


Government. The usual proceedings for determining the 
amount of compensation appear to have taken place, and no 
dispute arose as to the award, but a question did arise as bet- 
ween Ramajee Bavajee Pandit, the adopted son, and the widow 
as to the character and extent of the estate that she took under 
the will. If she took absolutely, the money could be divided 
forthwith; but if she took a limited interest, her share would 
have to be invested. It was consequently necessary that this 
dispute should be determined in order that the compensation 
monies should be properly dealt with. S. 31, Sub-section 2, 
of the Land Acquisition Act, 1894,'iexpressly contemplates this 
position, for after referring in Sub-section 1 tothe payment of 
the compensation by the Collector to the persons interested, 
Sub-section 2 provides that “if there be no person competent 
to alienate the Jand, or if there bé any dispute as to the title to 
receive th€ compensation or as to the apportionment of it, the 
Collector shall deposit the amount of the compensation in the 
Court to which a reference under S. 18 would be submitted.” 
S, 18 does not define the Court; this is done by S. 3, Sub- 
Section (d) which provides that a Court means a prinicipal Civil 
Court of original jurisdiction, unless a special judicial officer 
within specified limits has been appointed to peform the func- 


_ tions of the Court under the Act. S. 32 further provides that. 


when money has been deposited in Court under Sub-section 2 
of S. 31 and it appears that the land whereof the same was 
warda belonged tolany person who had no power to alienate, 
the Court shall order the money to be invested as therein men- 
tioned. Now the dispute between Bavajee, and the widow 
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was plain upon the face of the document. It depended upon 
whether the deed had conferred an absolute heritable and 
alienable estate upon the widow, or whether she took either a 
limited Hindu widow’s estate or a heritable estate which she 
was incapable of alienating, What the actual proceedings were 
that ensued between them is not plain, but they must have 
come before the District Court of ‘Tanjore, for the grounds of 
appeal from the order of that Court are before their Lordships, 
and from these it appears that the District Judge had held that 
the widow had an absolute estate. From this decision Bavajee 
brought the appeal to the High Court of Judicature at Madras. 
Judgment was delivered by the High Court on the i3th July, 
1897, by Sir Arthur Collins, C. J., and Mr. Justice Shephard. 
Their judyment is short, and, as it throws considerable light 
upon the whole proceedings, it is desirable that it should be 
reproduced in full. It is as follows ;— 


“Tho first question is what estate the widow Thulja Boyee took under the 
gift of 1858. We cannot agree with the District Judge that the law is unsettled on 
the question of such gifts. There being no indica‘ion of intenlion to give a large 
estate, we must assume that the husband intended that a widow’s estate only 
should pass. This being so it is quite clear that Ss. 31 and 32 of the Act 
apply. The order must be set aside asthe parties are not agreed as to the inode 
in which the money should be invested, 


“We must direct the District Judge to pass order under the provisions af 
S. 32, Each party to bear his own costs of this appeal,” 


On the 10th June, 1911, and again on the lith 
January 1916, Thulja Boyee executed wills and bequeathed 
all her moveable and immoveable properties to the first 
respondent; she died om the 2nd April, 1916. Prhe 
adopted son, Bavajee Ramajee Pandit, also died eat a date 
subsequent to the decision of the High Court, but the exact 
time is not stated, nor is it material; and the present 
appellant and his brother Jeevanna Rao, now deceased, were 
his two sons, On the 12th July, 1916, they instituted the 
suit out of which these proceedings have arisen against the 
claimants under Thulja’s will, alleging that she had only a 
limited estate under the deed of settlement, and that she had 
no power to dispose of the properties by will, The learned 
Subordinate Judge decided in their favour, but this decision 
was reversed by the High Court, from whose decree the 
| present appeal has, been brought. Both the judgments of the 
Subordinate. Judge and the High Court depended upon the 
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true effect of the deed of settlement, but for reasons which 
their Lordships will shortly explain, they do not think that 
this question was open to either of the Courts. 


Their Lordships do not, therefore, propose to embark upon 
the consideration of what the effect of the deed of gift in 
favour of Thulja Boyee might be correctly determined to be, 
but as some misapprehension appears to exist asto the effect 
of certain. decisions of the Board, and notably one in 
Suragmani v. Rabi Nath Ojha 1 their Lordships think it desirable 
to remove this doubt, lest error should creep into the adminis- 
tration of the law in India with regard to the rights of a Hindu 
widow. In the case referred to, Surajmani v. Rabi Nath 
Ojha 1 when originally heard before the High Court it had 
been stated that under the Hindu law inthe case ofa gift 
of immoveable property to a Hindu widow, she had 
no power to alienate unless such:power was expressly conferred. 
The decision of this Board did no more than establish that 
that proposition was not accurate, and that it was possible by 
the use of words of sufficient amplitude to convey in the terms 
of the gift itself the fullest rights of ownership, including, of 
course, the power to alienate, which the High Court had 
thought required to be added by express declaration. In that 
case it is true that there is some comparison drawn between 
the gift to a widow and a gift to a person not under disability, 
but that was not the foundation of the decision, which depend- 
ed entirely upon the wide meaning attributed to the words in 
which the gift to the widow was clothed. More recent decisions 
of this Board (in Mussammat Sasiman Chowdhurain and others 
v. Shibi Narayan Chowdhury aud others, 2 and Bhaidas Shivdas 
v. Bat Gulab and another, 3 do nothing but repeat this 
same proposition in other words, The importance of 
preventing confusion due to the contrasting of different 
phrases used in distinct cases to express the same idea has 
led their Lordships to make this explanation, but the points 
argued as to the effect of the gift in the present case are not 
now open to consideration, for in their Lordship’s opinion the 
decision given on the 13th July, 1897, by the High Court at 
Madras is a clear and complete determination as between the 
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parties*to that suit and those claiming under them, which the 
present litigants cannot dispute. 

It is urged on behalf of the respondents that the judgment 
cannot be so regarded because it arose out of proceedings under 
the Land Acquisition Act, 1894, and for the purpose of their 
arguments they rely upon the case of Rangoon Botaloung 
Company, Limited v, The Collectorof Rangoon, } There appears 
to be some misapprehension in the Courts in India as to the 
effectcof this authority which it is desirable should be removed. 
Under the Land Acquisition Act there are two perfectly 
separate and distinct forms of procedure contemplated. ‘Ihe 
first is that necessary for fixing the amount of the compenstion 
and this is described as being an award. By S. 54 an appeal 
from that award or of any part of the award is given to the 
High Court. The case in 39 [. A. decided that in those 
circumstances the appeal so given was the only one open to the 
parties, and that even if appealed against, the award still 
retained its characteristics and was incapable of further appeal. 
The argument which succeeded in that case emphasizes the 
. distinction between an award and a decree, and the judgment 
mentions this in terms by stating thatthe appellants, although 
admitted to the High Court, could not have the right to carry 
an award made under an arbitration as to the value of land 
taken for, public purposes up to this Board as if it were a 
decree of the High Court made in course of its original 
jurisdiction. The mainifest inconvenience that would attend 
any such proceeding is also pointed out, but neither this judg- 
ment nor any other judgment of this Board affects the question 
of an appeal on the totally different proceedings that arise when 
there is a dispute as between the persons claiming compensa- 
tion involving, as it does inthis case, a difficult question of 


title. When once the award as to the amount has become final 


all questions as to fixing of compensation are then at an end; 


the duty of the Collector in case of dispute as to the relative 


rights of the persons together entitled to the money is to place 

the money under the control of the Court, and the parties then 

can proceed to litigate in the ordinary way to determine what 

their right and title to the property may be, That is exactly 

what occurred in the present case. How the proceedings were 

commmeneee is a matter that is not material provided that they 
1. (1909) 39 I. A, 197, | 
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were instituted in the manner that gave the Court jurisdiction, 

for they ended in a decree made by the High Court and 
appealable to this Board. It is true that in the case of 
Sreemati Trinayani Dassi v. Krishna Lal ie and others, | 
following an earlier case, Balaram Bharamaratar Ray v; 
Sham Sunder Narendra, 2 it was decided that an order under 
S. 32 may appropriately be deemed as an integral part of the 
award made by the Court, but their Lordships regard this asa 
misapprehension as to the meaning of the award. The award. 
as constituted by statute is nothing but an award which states 
the area of the iand, the compensation to be allowed and the 
apportionment among the persons interested in the land of 
whose claims the Collector has information, meaning thereby 
people whose interests are not in dispute, but ‘from the 
moment when the, sum has been deposited in Court 
under S. 31 (2) the functions of the award have ~ceased ; and 

all that is left is a dispute between interested people 

as to the extent of their interest. Such dispute forms no part 

of the award, and it would indeed be strange if a controversy 

between two people as to the nature of their respective interest 


‘in a piece of land should enjoy certain rights of appeal which 


would be wholly taken away when the piece of land was 

represented by a sum of money paid into Court. There has in 

the present case been a clear decision upon the very point now 

in dispute which cannot be reopened. The High Court appear 

only to have regarded the matter as concluded to the extent 

of the compensation money, but that is not the true view 

of what occurred, for as pointed out in Badar Bee v. Habib 

Merican Noordin 3, it is not competent for the Court, in 

the case of the same question arising between the same 

parties, to review a previous decision, no longer open to 

appeal given by another Court having jurisdiction to try the- 
second case, If the decision was wrong, it ought to have been 

appealed from in due time. Nor in such circumstances can 

the interested parties be heard to say that the value of the 
subject-matter on which the former decision was pronounced 

was comparatively so trifling that it was not worth their while 
to appeal from it, lf such a plea were admissible, there would 
ee a eee erat 

1, (1910) 17 C. W. N. 955. 2; (1896) 23 Cal. 526,. 
4, (1999) A. C. 623. 
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eno finality in litigation. The importance of a judicial deci- 
sion is not to be. measured by the pecuniary value of the 
particular. item in dispute. It has been suggested that the 
decision was not in a former suit, but whether this were so or 
not makes no difference, for it has been recently pointed out 
by this Board in Hook v, Administrator General of Bengal } 
that the principle which prevents the same case being twice 
litigated is of general application, and is not limited by the 
specific words of the Code in this respect. Their Lordships will 
therefore humbly advise His Majesty that the decree appealed 
from be reversed, and the decree of the Subordinate Judge 
restored with costs here and in the Courts below. 


l ! appeal allowed, 
Solicitors for appellants : Douglas Grant. 
Solicitors for Respondents : Barrow Rogers and Nevill. 
K, V. L. N, | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :— MR. JUSTICE ODGERS. 
Subba Naidu ... Petitioner (Complainant.) “ 


Criminal Procedure Code—Ss, 520, 369—Disposal of properly regarding 
which offence was committed—Order for—Appellate court—Pawer of —Dis posal 
of appeal by one Magistrate—Order regarding propzrty passed subsequently by 
differen? Magistrate—Validity. 

A conviction for theft of two bulls was on appeal set aside, but notbing was 
said by the appellate Magistrate about the possession of the bulls which, by the 
court below, bad been ordered to be handed over to the complainant. Sometime 


after the disposal of the appeal, of application by the accused,the appellate, 


Magistrrie, the successor of the Mag'strate who had disposedeof the appeal, 
ordered that the bulls should be restored to tiem (fhe accused). Held, in revision 
against that order, that there was no questiou of jurisdiction justifying inter- 
ference with the same. 


Petition under Ss. 435. 439 afd 520 of the Code of 
Criminal Procedure, 1898, and S. 107, Government of -India 
Act, 1915 praying the High Court to revise the Order dated 
4th February 1922 of the Sub-Divisional Ist Class Magistrate 
of Sivakasi in D. Dis. No. 17 of 1922, Magisterial, in Criminal 
| Appeal No. 63 of 1921 preferred against the Judgment of the 


3rd Class Magistrate of Srivilliputtur in Calender Case No. 213. 








Criminai Revision Case No. 179 of 1922. 
* (Cr. R. P. No. 159 of 1922) érd March 1922. 
(1). (1921) 48 I. A. 187, i 
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of 1921 and to issue an order directing stay of further pro- 
ceedings in D. Dis. No. 17 of 1922 Magisterial, on the file of 
the court of the Sub-Divisional {st Class Magistrate of Sivakasi 
pending disposal of the Criminal Revision Case No.. 179 of 
1922 on the file of the High Court, preferred theretr om, 

S. Subramaniya Atyar for Petitioner, 

The Court made the following 

ORDER:~ In this case the complainant charged the accus- 
ed with theft of two bullocks and in the first court they were 
convicted and fined Rs. 20 in default to suffer imprisonment | 
for a week, The bulls were ordered to be handed over to-the- 
prosecution witness No. 1 who was the complainant. This- 
case went on appeal to the Sub-Divisional Magistrate of 
Sivakasi. The Magistrate held that the witnesses who spoke to 
the theft were interested, that ,their evidence could. not be 
relied on and also that there ae been long delay in the in- 
vestigation of the case. He therefore acquitted the accused on 
appeal. He did not say anything about the possession of the 
bulls, Sometime afterwards the accused who had been suc- 
cessful in the appeal against their conviction for theft 
moved the successor of the Ist Class Magistrate (who in the 
meantime had beer transferred) for an order that the bulls 
should be restored to them, the appellants. The defence 
version of the occurrence was that the bulls had been sold to 
them the appellants. This was found against by the first court 
and is not distinctly found in their favour by the lower appel-. 
late court. The bulls, however, were ordered to be handed’ over. 
to the appellants with the remark’ that the complainant's 
remedy if aty was in the Civil Court. | 

Mr. S. Subramantya Aiyar contends that this is really an, 
alteration or a review of the order of the lower appellate Court 
as it originally stood and offends against the provisions of 
S. 309, Criminal Procedure Code. The lower Appellate Court 
purported to act under S. 520 and suchan order would be, 
perfectly regular had it been made at the time the appeal was, 
heard. There is no doubt about that. I anticipated an argu- 
ment as to the effect of an order of restoration having been made 
by the succeeding Magistrate to the one who passed Judgment 
in the appeal. But I heard nothing from Mr. Subramaniya 


Aryar about that. So I conclude that there is no _ authority i in 
hts favour. That point therefore goes, 
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‘The question under S. 369 has been argued at some length. 
1 have been referred to some cases, One case, the earliest case 
Rash Mohun..Goswamy and another v, Kalinath Raha and 
another 1 , is distinctly distinguishable from the present case 
in that the Magistrate in the Court of first instance distinctly 
refused to pass any order with reference to the disposal of the. 
butfaloes. No such refusal appears here. But Iam inclined 
to. think that was an accidental omission which can, be 
corrected under S. 369. The other case referred to is Kanaga- 
sabai v. Emperor 2 , which simply held that under S. 517 of 
the Criminal Procedure Code an order may be made for the 
delivery of the subject matter of the alleged theft tosome party 
other than the party in whose possession the property was 
found at the date of the alleged theft. There is no doubt what- 
ever that that isso. But that is, in my opinion, no authority for 
holding here that the property ought to be delivered over to the 
unsuccessful complainant. In in re Laxman Rangu Rangari 3, 
it was held that the only court which could deal with the 
order regarding the disposal of ‘the property was tlfe court to 
which an appeal lay and that inthat case the applicant was 
wrong-in applying to the District Magistrate to raise the order. 
In in ré Vesni Reddi Babu Reddy +, in which the Weekly Reporter 
Case was referred to, Mr. Justice Sadasiva Atyar certainly says 
‘Can order under S,517 ought to be made at the time of pass- 
ing the Judgment in the Crimina] Case itself... He does not 
however say that any subsequent order would be illegal as 
made without jurisdiction and I have been referred to no 
authority in that behalf. With regard to allowing, the com- 
plainant. petitioner, here, to have the possession of the bulls on 
security, I do not think [should make any such order. My 
strong impression is that the petitioner having failed in hiş 
criminal proceedings has not come here in revision in order to 
try and nullify the effect of the proceedings in the lower 
Appellate Court, . I think he is not justifed in taking such a 
course. In any case I can find no ground however on the 
question of jurisdiction for interference in revision in this cass. 

The petition is diaman 


A. SV. AA Petition dismissed. ` 
1, 19 W. R--(Cr.-R.) page 3. 2, (1909) I. L. R. 34. Madras 94, 
3. (1911) 1.'L. R. 35 Bom.- 253, 4. (1917) 38-1, C. 309. : 
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IN'THE HIGH COURT OF JUDICATUREAT MADRAS. 
PRESENT:— MR! JUSTICE KUMARASWAMI SASTRI. ` ` 


4 ` 


P. Albuquerque and sons by its managing ... Petitioners* a2 
Proprietor P, F. B, Albuquerque (Plaintiffs) . 
v. . 
The South Indian Railway Company — ` a. Kapera wa. 
Limited by its agent (Defendants) 


Railways Act (IX of 1890)—S. 72, (2) (b)— Risk Note Form H— Goods con sign- 
cd under—Loss of—Suit for damages for—Onus on plaintiff. 

In a suit for compensation for the loss of goods booked for carriage by ra'l- 
way under,a risk note (Form H}, the onus lies on the plaintiff who alleges that 
the case fell within the exceptions mentioned in the risk note to prove the facts 
necessary to charge the Company with liability. 

Petition under S. 25 of -Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate Judge 
of South Kanara ‘in Small Cause Suit No, 551 of 1920 dated 


13th December 1920. 


; M. A. T. Coelho for. petitioner. 


V, Visvanatha Sastri for Respondents, 

The Court delivered the following 

.Judgment:—The goods were consigned under risk note 
form H, which saves the Railway Company from liability for 
loss destruction or deterioration of or damages to the consign- 
ment from any cause whatever except for the loss due either to 
the wilful neglect of the Railway administration or to theft oe 
or to the wilful neglect of its servants etc. 

The liability of the Railway Company is therefore not the 
general liability imposed on common carriers or imposed by S. 
72 of the Railways Act. Under S. 72, the Company was entitled 
to contract themselves out of the MANA of the Act.if the 
form of the contract was approved by the Governor-General in 
Council and there is nothing illegal in the consignor in consi- 
deration of the reduced rate charged agreeing to hold the 
company liable only on certain specified contingencies. 

In such cases the onus of proving the fact necessary to 
bring the company within the terms of the contract and the 
liability imposed by it will be on the consignor. I need only 
refer to East Indian Railway Company v. Nilakaula Roy}. Eas 
Indian Railway Company v. Nathmal Behari Lal. 2, B.B. 


_*G.R. P. No. 437 ot 1921. . 8th February. 1922 
1. (1914) 1. L, R. 41 Cal. £76. 2, LL R. 39 All, 418, 
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C. J. Ry. Company v. Ranchhodlal Chhotalal, } Tatas Lail. v. 
Bombay Baroda and Central India Railway Coa ii 2 where it 
was held that the onus lies on the person who alleges that the 
case fell within the exceptions mentioned in the risk note to 
prove the fact necessary to charge the company with liability. 
It has been argued for the petitioner that S. 106 of the Evidence 
Act applies and that as the facts which relate to the loss of the 
‘oil ‘can only be in the special knowledge of the Railway 
_ Company the onus lies on them. Reference was also made to 
Seshan Paltar v. L. S. Moss. 3, Chorvitmull ,Odagur v. River 
Steam Navigation Company + hich was approved by the Privy 
Council in The River Steam Navigation Company v. Choutmul 
Odagar 5, and India General Steam Navigation Co., v. Bhagwan 
Chandra Pal ©, These cases did not relate to the carriage of 
goods by a railway company under a special form or risk note 
exempting the company from liability except in certain 
specified cases. If in all cases of loss or destruction or 
deterioration of goods consigned, the onus will be on the 
company to prove how it came about, the special contract will 
be useless, 

_.  Itis also argued that there was undue delay in the carriage 
of, the goods. There was a delay of 40 days between the 
consignment and delivery. Itis not shown that the delay was 
wilful, The consignment was in March 1919 and the delay 
may well be due to want of rolling stock. It does not follow 
that because there was delay it was wilful. As there is'no 
evidence to charge the company with liability under the terms 
of the contract the suit was rightly dismissed. | 


The Revision Petition fails and is. dismissed T costs. 
ae Ay SiN Petition disinissed., 
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y 3. (1919) I. L, R. 43 Boim, 769, 2. (1915) 14 A. L J. 396, 
3 (1894) I, L. R. 17 Mad. 445. 4, 11897) I. L. R.24 Cal, 786, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE OLDFIELD AND MR, PRCE 
VENKATASUBBA Rao; si 


Radakrishnaswami Naidu ... Appellant (Petitioner * 

ù. 8th Defendant). 

V. A. Annamalai Chettiar and ... Respondents (Respis- 
another.. © Auclion Purchasers). 


Execution sale—Validity—Major defendani—Sale of property of— Treatment 


of defendant as a minor in the proceedings—Effect—Defendant aware of procee- 


dings throughout—Decree-holder aware of defendant's majority throughout, 

. Eighth defendant hadjattained majority after a decree against him and before 
an application for the sale of his property in execution of that decree. He was 
nevertheless represented on tbe record as a minor and the sale was held with him 
on ‘the record as a minor, On an application by him to set aside the sale on that 
-ground, held that the fact that he knew of the proceedings thronghout afforded an 


answer 10 the objection. not withstanding that the decree-holder was throughout 


aware that the &h defei:dant was azmajor. 


Appeal against the order of the court of the Subordinate 


Judge of Dindigul dated 8th August 1921 ın E. A. No. 27 of 


1921 in E. P. No, 33 of 1920 in O. S. No, 32 of 1916 (On the 
file of the court of the Temporary Subordinate Judge of 


Madura.) 


o K. Bhashyam Aivaingar’ for appellant. 
C. F. Ananthakrishia Aiyar respondent 
The Court delivered the following 


Judgment :—The first contention of the 8th defendant. 
Appellant with which we have to deal is that-the court sale i in 
favour of the decree-holder resportdent, is null and void because 
although “he 8th defendant was on record at the date of the 
saleas a minor, he had in fact attained majority sometime 
previously. The Lower Court found that the 8th defendant had 
attained majority, after the decree was obtained against him 
and Mr. Bashyam Aiyangar in arguing the appeal has not asked 
us to interfere with that finding. He has argued only that the 
8th defendant was prejudiced in the production of his evidence, 
because witnesses whom he had brought to court refused to stay 
for the adjourned hearing on the next day, preferring to return 
to a festival in their village. The lower court’ was, we think, 
quite right in refusing to adjourn for the issue of process to 
these witnesses toa later date, It was.open to the 8th defen- 
dant to pay his witnesses batta and obtain orders: from the 
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court requiring them to attend ‘onthe adjourned. date, He 
failed-to do so aud took the risk of his witnesses being absent. 
[t seems to us in the light.of the circumstances referred to by 
the lower court in its order. on his petition for adjournment 
very doubtful whether he ever had taken steps to adduce evidence 
at all. But on the facts as he himself admits them there is no 
cause for interference with the judgment on this ground,,. 


Returning to the merits of the case, we take it that the 8th 
defendant had attained majority after the decree and before the 
application ‘was made to the court -ın pursuance of which the 
sale now under consideration was held. > It is urged. first that 
the sale was void, because the notice required by -O. 21, 
R..22, CP. C. was issued to the person who had represented 
the 8th defendant before and after that date as -guardian ad- 
litem and not to 8th defendant himself. It isa short answer 
to'this contention that O, 21, R, 22 requires the issue of notice, 
only when no order has been made against the judgment-deb- 
tor on any previous application within a year of the applica- 
tion, notice of which isin question, We find on reference to 
the execution application on which the sale was held (and it is 
not disputed by the 8th defendant) that in E. P, No. 82 of 
1918 the order. for the sale was -made on 12-9-1918. The 
present application was presented on 8-9-1919; and therefore 
no question of the necessity for a notice under O, 21, R. 22, 
one Procedure Code can arise, 

‘We turn then to the general plea that the proceedings were 
nulland void or were at least irregular because the 8th defen- 
dant was on the record as a minor: in spite of his having attai- 
ned majority before. them. The answer given is that the 8th 
defendant in fact knew of the proceedings throughout. It is 
‘not disputed that he did so, In fact it is admitted that he ap- 
plied for an adjournment of the sale in order that he might pay 
‘the decree debt, The only question is whether such knowledge 
on his part affords an answer to the objection. There is clear 
authority in Ramachari v. Duraswami Pillai 1, Sundararama 
Reddi v. Patlabirama Reddi 2, and Seshagiri Rao v, Hanumanta 
Rao 8, that such knowledge will do so; and we follow the deci- 
sion in'Sundararama Reddi v, Pattabirama Reddi 2, in holding 
that this is not the less so, because the plaintiff-decree-holder 
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3. I. L. R. 39 Mad. 1031. 
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Rada: was throughout aware that the 8th defendant was a major, This 
ae contention-that the sale is void therefore fails. 
ie ots We consider next whether the sale deed be set aside on, the 
Chettiar. ground that it:was conducted in an irregular manner and that 


by the irregularity substantial loss was caused, There is in the 
circumstances already -mentioned very little evidence on the 
record, As regards the occurrence of irregularity other-than 
that involved in the failure to implead the 8th defendant as a 
major.we have the evidence of two villagers of no special 
position that they never heard proclamation of the sale made in 
the village. There.is on the .other side the evidence of the 
defendant's agent that the proclamation was made, There is 
also the presumption which arises in such circumstances based 
on the regularity of procedure, Weare not prepared to hold 
that the sale proclamation was not published, 

As regards the price realised there is undoubtedly the 'evi- 
dence of the 5th witness, a member of the Taluq and District 
Board, that the ‚value of the properties is.Rs. 20,000 whereas 
they were sold only for Rs, 10,000. He however is wiiling to 
buy them in case the sale is set aside and is so far interested. 
There is no further evidence on this point. We do not think 
itis established that substantial loss -occurred. We have not 
been shown how there is any connection between the price 
realised and the only one of the irregularities alleged, which 
can conceivably be regarded as established, the holding of the 
sale without impleading the 8th defendant as a major, when it 
is not disputed that the 8th defendant was aware of the. sale 
and was himself asking for six adjour nments. 

In these circumstances the appeal fails and is dismissed - 


with costs, á 
A. S, V, . Appeal Dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :— MR. JUSTICE OLDFIELD: AND MR: JUSTICE 
VENKATASUBBA RAO. 
Nachikalat, B ... Appellant * > (Deft.) 
v. 
Airain alia Chellaiya and another... Respendents (PIffs.) 


"© Rés Judicata—Hinda widow—Decrec ‘by or agatnsi— Binding characler as 
against reversiouers—Reversioners made parties defendants in first court but 
not, made parties in appeal—Decision of first court in favour of widow and re- 
ver sioners reversed on appeal—Effeci—" S pecsal cause’? in Ka fama Nachiar v. 
cae of Shivaganga, Meaning. 

- Toa suit by a Hindu widow for the recovery of the propery of her husband 
from a person who claimed to be his validly adopted son, persons, who were the 
presumptive reversionary heirs of the estate, were made parties defendants. The 
first Court found against the adaption and decreed the suit. The alleged adopted 
son preferred an appeal making tie widow alone a party ‘respondent, The appel- 
late court found iv favour of the adoption and dismissed the widow’s suit. Ina 
subsequent suit filed alter the death of the widow by the reversioners, who were 
parties-defendants to the prior suit, against the adopted son, held that, whatever 
might have been the character in which the plaintiffs were impleaded in the prior 
suit, in as much as the widow represented the estate in the appeal therein, the 
decision in that appeal was resjudicata in favour of toe adopted son, there being 
no suggestion of fraud or collusion between the widow and the adopted son in the 
proceedings in the appeal in the prior svit, 

The expression “Special Cause” referred toin Kalama Nachiar v, Rajah of 
Sitvaganga 1, must be ejusdem generis with unfairness or irregularity in the pro- 
ccedings to which their Lordships refer explicity, 43 B. 869 corsidered. 


Appeal against the order dated the 12th day of March 
1921, of the Court of the Subordinate: Judge of Sivaganga in 
A. S. No. 3 of 1921 preferred against the decree of the Court of 
the District Munsif of Sivaganga in O. S. No. 282 of 1919,. 

T M Krishnaswami Aiyar for appellant, 

‘M, Patanjali Sastriar and K, V, Rajagopala Aiyangar for 
respondents. : 

The Court delivered the following 

Judgment :—The defendant-appellant was sued by plaintiffs 
for recovery of property on the ground that it constituted the 
estate of one’ Neelamegam, whose reversioners the plaintiffs 
alleged that they were, and that the defendant had not been 
validly adopted by Neelamegam. 

The only question before us 1s whether the adjudication on 
this adoption in a certain previous suit is now res-judicata or 
whether. the lower appellate court’s order of remand for trial on 





* A, A. O. No. 259 of 1921. 15th February 1922, 
1, (1863) -9 M. I, A. 539, 


Nachikalai 
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the merits is correct, In the previous proceedings * Neela- 
megam’s widow sued the present defendant as 2nd defendant 
on the ground that he had entered on the performance of cer- 
tain mirası duties which were jointly owned by Neelamegam 
and the present plaintiffs, then 3rd and 4th defendants, the 
allegation being that these duties were performed by the present 
plaintiffs and Neelamegam in turns, by Neelamegam for two 
years in succession and the present plaintiffs for the succeeding 
one year, The widow sued the 2nd defendant without reference 
to any adoption for a declaration of her right to the mirasi and 
for possession thereof and an injunction. The present plaintiffs 
were joined as 3rd and 4th defendants in that suit on the 
ground that they were entitled jointly to the said Mirasi office 
“in order to save subsequent litigation”. This ground for 
joining them is on its face questionable. - It has to be observed 
that it had not necessarily anything to do with the character, 
which the plaintiffs have now put forward as reversioners of 
Neelamegam. The plaintiffs filed their written statement, Ex. 
A (1) and in it referred to their character-as reversioners, stat- 
ing that after the widow’s death her right would devolve on = 
them and that they would then become entitled to the whole 
mirasi right, meaning presumably its enjoyment not only for 
the one year’s turn, during which they were already enjoying it, 
but also during the two years, during which until that time it 
had been in the enjoyment of Neelamegam. Issues were joined 
of a very general character, the first being whether the widow - 
was entitled to the mirasi right claimed in the plaint, and the 
third whether the present defendant was validly adopted by 
Neelamegam and was entitled to succeed to the mirasi right, 
The result of the trial in the first court was a decree in favour of 
the present defendant the present plaintiffs being directed to pay 
their own Costs. Appeal was afterwards preferred by the present. 
defendant, to which he made only the widow respondent. If is 
unnecessary and it. would probably be useless for us to enquire 
into his reasons, lt is sufficient that according to the findings i 
of the lower court there is no question of fraud and we ‘need 
only consider the legal aspect of what was done. The appeal 
ended in the defendant’s favour with a finding for the adoption. 
On these proceedings the lower appellate court has held that 
neither the previous decrees of the court of first: instance: nor 
the appellate decree is res, judicata inthe present suit. 
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The’ argument in appeal is directed towards showing that 
the appellate decree should be regarded ‘as res-judicata. The 
second respondent, one of the plaintiffs, has filed 2. memo- 
randum of. objections urging that the first court's judgment, 
Ex, I should be so regarded, We have heard considerable 
argument with reference to the position of the plaintiffs as 3rd 
and 4th defendants in the previous suit and as to the inference, 
if any, to be drawn from their conduct therein. It is not how- 
ever, necessary to pursue that portion of the case, since neither 
side before us is really concerned to dispute that Ex. I would 
be-res-judicata now, if Ex, I] had not been given, We-there- 
fore confine ourselves to Ex, II, 


The parties to Ex. II were on the one side the cure and on 
the other side the present defendant. For the defendant it is 
now urged that the widow represented the estate fully and 
that an adjudication between her and the defendant will 
bind it and must now be treated as conclusive against the 
reversioners, Reference was made to cases, the principle be- 
ing Katama Nachiar v. The Rajah of Shivaganga 1, and Risal 
Singh v. Bali want Singh 2. On the other side we have been 
asked to treat the failure to implead the present plaintiffs in the 
previous appeal as such “special cause” as was referred to in 


_ the Sivaganga case 1 and as was found to exist in Bai Kunku v.. 
Bal jadan 3. We need not attempt to define “ special cause,”. 


referred to in those cases exhaustively. So far however as we 
can judge, it would appear as though it must be cjusdem generis 
with the unfairness or irregularity in the proceedings, to 
which their lordships of the Judicial sommaties referred expli- 
citly. In Bai Kunku v. Bal Jadav 3, “special cause,” ‘within 
the meaning .of the judgment in ae Sivaganga case, was 
found to. consist in this, that the issue then under trial 
had been concluded in previous proceedings by- the admis- 
sion of the widow and those previous proceedings were 
therefore not held binding on the reversioners. The basis for 


this decision is not clear, since it does not seem to have been 


decided explicitly whether the widow’s admission was in terms 
which covered the whole absolute estate in -the property -or 


merely her widow’s interest. In fact, however, the application’ 


a eae ee 
1. (1863) 9 M.I, A 539. - 2, (1918) I, L. R. 40 All, 593, 
3, (1919). L. R. 43, Bom. 869. 
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of this authority to cases such as the present is open: tẹ objec- 
tion on the broader ground that the same rule will not. be 
relevant to: proceednigs, such.as the present for the avoidance 
of the widow’s acts, in which the issue is between the repre- 
sentative of the estate and then, in which it is between them 
and a’ trespasser relying on an incomplete independent. title, 
for the creation of which the widow was not responsible. In 
the Bombay case the widow’s admission related to the validity 
of an encumbrance created by herself and her conduct was 
therefore quite different from that of the widow-how in 
question, since the latter in the earlier stage of the litigation 
before us had represented the estate quite as fully as reversioners 
can now do and had opposed the pretensions of the present 
defendant on the merits in a regularly contested proceeding. 
Taking this view, we see‘no reason for refusing to apply to the 
present case the rule laid down in the Sivaganga case. ‘We 
Must accordingly hold that the widow in Ex. IT no less than in 
Ex. I, represented the estate fully and that Ex. II ‘is therefore 
binding on the reversioners-plaintiffs, who now represent the 
estate. We allow the appeal, set aside the lower court’s order 
and dismiss the suit with costs in the lower courts. In this 
court the plaintiffs will pay defendant’s costsin the appeal and 
2nd plaintiff will pay defendant’s costs in the memorandum of 
objections. : 


A. S. V. Appeal ailowed. 





PRIVY COUNCIL. 


PRESENT :—LORD SHAW, LORD PHILLIMORE, SIR JOHN: 
EDGE AND MR. AMEER ALI. 
On appeal from the High Court of Allahabad. 


Chet Ram and others swa ` Plaintiffs Appellants,” 
v. za 
Ram. Singh and others tae Defendants Respondents, 


Hindu Law—Ancestral joint family property—U sufructuary mortgage by 
grand father during the h fe tsme of sons and grandsons—Subseguent sale of 
equity by grand father aud repayment of the mortgage debt-Mortgage not for 
necessity, benefit or antecedent debt—Whether morigage debt an antecedent debt 
for the sale—Nature of antecedency of debt discussed—Pious obligation of sons 
and grandsons whether exists in the lifetime of therr fathers. 

The grandfather of the plaintiffs usufructuarily mortgaged certain ancestral 
joint family property on 23-3-1904 fora sum of Rs. 8,000 received in. cash when 


* p. C. Appeal No. 62 of 1920. j l 10th April 1922, 
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he had tw sons: and grandsons living. The mortgage except to the extent of 
Rs, 1,000, was not executed for any joint family purpose or necessity nor was it 
‘incurred for any antecedent debt. In 1907 the grandfather sold the equity of re- 
demption in the property to the mortgagees for Rs. 13,500, allowing credit to the 
vendeées for Rs. 8,000, obtained from tde mortgage and the balance was put down 
as received.in cash at the time of registration of the sale deed. 


The three grandsons who were in existence at the time of the mortgage and 
of the slae sued to recover the property from the vendees after the death of the 
‘grandfather but during the life time of their respective fathers held. that they 
were entitled to recover the property without repayment of any sum excepting the 
Rs, 1,000,—part of the consideration for the mortgage 


The mortgage of 1904 isnot an antecedent debt that can support the sale in 
1907. By turning the “ antecedent debt ” simply to a debt " antecedent '” to the 
sale, the whole doctrine or antecedent debt would be reduced ad absurdum, the 
principle of the Mitakshara Law would be circumvented and the rights of 
the junior Members of the Hindu family would not be protected but would be 
easily destroyed. The antecedency should be antecedency to the mortgage itself 
and there should be a disconnection with the mortgage in fact, as well asin time. 


Sahu Ramachandra v, Bhup Singh (1917) 44 1. A. 126 at. p. 134, Narain 
Prasad v. Sarnam Singh 44 I. A, 163, Jogi Das v, Ganga Ram (1917) 21 C. W. N, 
957 (foll.) 


The doctrine of pious obligation of a Hindu son for his father’s debt cannot 
be invoked during the life time of his father, 
grandsons in the life time of their fathers, 

Sahu Ramachandras case.’ 441, A. 126 followed, 

N Ram Singh v, Chet Singh (1919). 41 All. 529 approved, 


Appeal against a decision of their Lordships of the 
Allahabad High Court (Rafique and Lindsay, JJ.), dated 
11th March, 1919, reversing that of the 1st Sub-Judge of Meerut, 
-dated 31st March, 1916. The Judgment of the High Court is 
Feported as Ram Singh v. Chet Singh 3 

The facts are fully set out in the judgment of the Board, 
- For a report of the High Court proceedings see Ram Singh 
v. Chet Ram.l, L. R. 41 All, 629. 

Degruther K. C. and S. Hyan for appellants, 

Dunne K. C. and Dube for respondents. 


(10th April, 1922). The Judgment of their Koran Was 
delivered by l 
Lord Shaw.—This is ań appeal from a decree, dated the 
1ith March, 1919, of the High Court of Judicature at‘Allahabad, 
- which varied a decree dated the 31st March, 1916. 
The suit was brought on the 24th July 1915, in the court 
of the Subordinate Judge of Meerut. The plaintiffs were minors 
and sued through their guardian, Ram Singh, | 
No pedigree need be given. It is sufficient to bear in mind 
that Amar Singh succeeded on the death of his father, Nawal 
Singh, to a half of Nawal’s pr operty, This half, thus- ancestral 


and it cannot be invoked against 
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family property, was-at the date of the mortgage and’salé after 
mentioned, the joint family property of Amar, of-his two sons, 
Bharat and Kehar, and of Ram, son of Bharat, and Mahabir 
and Gajraj, the two sons of Kehar. This ancestral Joint undi- 
vided estate was thus owned by two sons and three grandsons. 


-The two sons as well as the three grandsons, the plaintiffs, were 


all alive at the date of the mortgage and sale after mentioned, 
and they are still allive. Amar, the grandfather, died in 1909. 

On 23rd March, 1904, Amar executed a mortgage over his 
family property for Rs. 8,000. It is a fact beyond dispute that 
Amar, whom the Subordinate Judge finds to have been a man of 
extravagant habits, not leading a moral life and addicted to drink, 
incurred this debt for his own personal purposes. It was with 
the doubtful exception of Rs. 1,000 to be presently referred to, 
neither incurred nor used for family purposes or necessity, nor 


was it an antecedent debt. It was scheduled upon the mortgage as 


- @ Received in cash at the village before registration, 
Rs.-1,000. Cash at the time of registration Rs. 7,000. ” ; 
(As to the Rs, .1,000, the High Court has allowed it with 
certain interest as a good charge, and the respondents-do not 
present any cross appeal. The item may accordingly be dis- 
missed from further consideration). | ; 
In short, Amar treated the property as his own and violated 
the well-known rule of the Mitakshara under which, as clearly 
laid down in Sahu Ram Chandra v; Bhup Singh! joint family pro- 
perty, “cannot be the subject of a gift, sale or mortgage by one 
co-parcener except, with the consent, express or implied, of all 
the other @o-parceners, Any deed of gift, sale or mortgage 
granted by one co-parcener om his own account of or over the 
joint family property is invalid ; the estate is wholly unaffected 
by it, and it stands entirely free of it.” E 
This law has been, in Substance, repeated again and again. 
Itis in entire accord with the ancient texts. It was accepted law 


long prior to Sahu Ram Chandra’s case, a convenient instance. ' 
g Lord Watson’s judgment in Madho Prasad v, Meharban 


bein 
Singh 2 and it has been followed by the cases after- referred to, : 
The exception to this rule is where the consideration for the’ 
transaction is an antecedent debt of the vendor or mortgagor. 
And the judgment of Sir John Stanley on this part of the law in” 
1. (1917) I. L. R, 39 All. 437: 33 M, M. J, a ae a ar! 
2. (1890) I. L. R, 18 Cal, 197, 


aw 
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ata 


"Chandra Deo Singh v. Mata Prasad | and expressly affirmed by 
-this Board in Sahu Ram.Chandra v. Bhup Singh, appears to 
this:Board exactly to cover the present case. , 

“ Before passing from the mortgage, however, their Lord- 
ships desire to note-that it was, by its terms, a usufructuary 
' mortgage, and was for the period of ten years running from its 
. date, that is, from 1907-1917. It is stipulated that, possession 
and occupation ‘being given to the mortgagee :— 

.-“ The profits of the mortgaged land will be equal to the 
interest of the amount of mortgage until redemption of the 
‘mortgage... . . . Whenever, after the expiry of ten years, 
I, the executant, shall have paid the entire amount of mortgage 
ina lump sum to the mortgagee, I shall get the property mort- 
gaged by me redeemed. I shall not have power to ue redemp- 
tion of the mortgage before the expiry of ten years,” 

Apparently, however, the profuse scale of the hita S 
personal expenditure continued, and he was again willing to 
put, or attempt to put, in jeopardy the joint family property. 
Notwithstanding the ten years’ provision of the usufructuary 
mortgage, he (Amar Singh) within three years from its date— 
namely, on the 16th July, 1907—sold his equity of redemption 
in the property to the mortgagees for Rs. 13,500. In the speci- 
fication of the consideration he “allowed credit” to the vendees 
for -Rs. 8,000 obtained from the mortgage, and the balance 
was put down, “ received in cash at the time of the regis- 
tration’, 

Beyond all questions with regard to this latter sum, here 
was a sale in flat defiance of the law. For what is not pretend- 
ed to be any family purpose or necessity, he had improperly and 
illegally sold the family property ; and such a sale cannot stand. 

This case is singularly clear because it is not affected bv 
other considerations such as the property having been publicly 
sold = ‘there are no rights of execution creditors or auction 
purchasers to be considered. 

Butan argument was submitted, supported by the judg- 
ment of the Subordinate Judge, to the effect that although by 
the rules of the Mitakshara law a mortgage is at its date an 


invalid: deed in so far as purporting to encumber the joint | 


family property, yet when it purports to become the considera- 
tion for a sale, it then becomes a just and legal consideration. 
= 71. (1909) 1. L. R. 31 Al. 176. — 
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‘on the. principle of “antecedent debt.” The family property 
could not be affected by such an invalid mortgage, but it could 
be sold next „year or next day to the mortgagee for an 

“antecedent? debt namely, the mortgage debt ‘itself! Thus by 
turning the ‘antecedent ’ debt simply into a debt ‘antecedent’ 
to the sale, the whole doctrine of ‘antecedent debt’ is reduced 
ad absurdum, the principle of the Mitakshara law is. cir- 
cumvented, and the rights of the junior members ofa Hindu 


` family ‘are no longer protected but can be easily destroyed. 


Their !Lordships cannot hold that this isin accordance with 
law. The views of the Board have been expressed quite-recently 
in Sahu Ram Chandra’s case, and in Jogi Dass v. Ganga Ras 1 
about to be referred to.- 


Asto the matter of the antecedency of debt, itis clear 
beyond question that the antecedency is antecedency to the 
mortgage itself. And itis more than thatit is disconnection 
with the mortgage in fact as well as in time. In no other way 
can: the law of Indian joint: family property protect itself 
against being undermined. 


. These sentences from Sahu Ram Chandra’s case may be 


quoted as particularly applicable to the circumstances of this 
appeal :— 


“In their Lordships’ opinion these expressions, which have 
been the subject of so much difference of legal opinion, do not 
give any countenance to the idea that the joint family- estate 
can be effectively sold or charged in such a manner as -to bind 
the issue of the father, except ‘where the sale or charge has. 
been made in order to discharge an obligation not only antece- 
dently incurred, but incurred wholly apart from the’ ownership 
of the joint estate or the security afforded or supposed to be avai- 
lable by such joint estate. The exception being allowed, as`in 
the state of the authorities it must be, it appears to their Lord- 
ships to apply, and to apply only, to the case where the father’s 
debts have been incurred irrespective of the credit obtainable 
from immovable assets which do not personally belong to him, 


. but are joint family property. In their view of the rights of a 


father and his creditors, if the principle were extended further, 
then the exception would be made so wide as in effect to extin- 
guish the sound and wholesome principle itself, namely, that 





1, (1917) 21 C. W. N. 957, 
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no. marager, guardian or trustee can be entitled for his own 
purposes to dispose of the estate which is under his charge.” 
The law laid down was followed in Narain Prasad v. Sur- 

nam Singh 1 Further, to employ the. resume made by the 
learned Judges of the High Court :— ` 

“The point was again considered by their Lordships of the 
Privy Council- in the case of Jogi Das v. Ganga Ram ? where 
Lord Haldane interpreted the judgment in the case of Sahu Ram 
v. Bhup Singh as follows :—‘In that case it was laid down in effect 
that joint property could not be alienated as against co-sharers 
` by way of mortgage or otherwise, except for necessity or for 
payment of an actual antecedent debt, quite distinct from the 
debt incurred in the mortgage itself and that in consequence 
the transaction in that case could not stand, and it was added 
that the mere circumstance of a pious obligation does not 
© validate the mortgage.’ ” 
This body of law. is rightly followed and applied by the 


High Court, and their Lordships, fully approve of the judgment 
delivered, 


A.separate and protracted argument was laid before the 
Board to the effect that the respondents, the grandsons of Amar 
Singh, are not entitled without payment to have their property 
against his invalid proceedings by reason of “ pious obligation.” 
It is sufficient to say that no such doctrine can be invoked in the 
circumstancesof the present case. In Sahu Ram Chandra's case 
a similar appeal to the “ pious obligation ” doctrine was made 
during the father’s lifetime, and the point was thus dealt with:— 

“While the father, however, remains in life, the attempt to 
affect the sons’ and grandsons’ shares in the property in respect 
‘merely of their pious obligation to pay off their father’s debts, 
and not in respect of the debt having been truly incurred for 
the interest of the estate itself, which they with their father 
jointly own, must fail ; and the simplest of all reasons may be 
assigned for this—namely, that before the father’s death he may 
pay off the debt, or after his death there may be ample per- 
sonal estate belonging to the father himself out of which the 
“debt may be discharged. In short, responsibility to meet the 
father’s debts is one thing, and the validity of a mortgage over 
the joint estate is quite another thing.” 


— EO O 
1, (1917) I. L. R. 39 All. 500: JAT. A, 163: 33 M. L. J. 39 (P, C.) 
2. (1917) 21C. W. N. 957 (P. C.) 
“3, (1917) 39 All, 437 : 33 M. L. J. 14 (P. C.) 
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In the present case the doctrine is invoked against" grand- 
ons-and in the lifetime of sons. . - | 
Nothing -moré need-be said. The .invocation of ‘the 
doctrine entirely fails, 
Their Lordships will humbly adus His Majesty that the 
appeal should be refused with: costs. 
Solicitor-for appellnt > Barrow Rogers and Nevill, 
Solicitors for Respondents :.Hy. S. L Polak. : 
l | | Appeal dismissed. > 


PRIVY. COUNCIL. 
PRESENT ;-——LORD BUCKMASTER, LORD ATKINSON; LORD 


CARSON, MR. AMEER ALI AND SIR LAWRENCE JENKINS, 
‘(On appeal from the Allahabad iit Court) 


Arab Ali Khan Appellant? l 
D, A i 

Mahmud Ali Khan Respondent, 
Benami—Réegistered partition deed—Co- shavers—Bur den of a 


lion and adverse possesston—Limitation Act, art. 142, 144, 
The burden of proving that the grant of a one- -third share to-the appellant by 
a registered partition decd was benami for another sharer, lies on the person ` 


alleging it. . 
To prove dispossession and adverse possession ‘against such persons clothed 


with all the insignia of beneficial ownership, very strong and reliable evidence 
should be required. Limitation against a co-sharer does not begin to run Hu ny 


title is openly denied. 
Decree of the High Court reversed. 


Appeal (No. 173 of 1919) from a decree of the. Allahabad 
High Court, reversing a decree'of the Additional PU pordinate 
Judge of CaWnpore. 

The appellant instituted the present suit for.declaration Fy: 
his title and for possession, if the Court thought that he was 
not in possession. ` The trial Judge décreed his claim but the 
High Court dismissed his suit on the ground that he failed to 
prove satisfactorily that he was in receipt of rents or profits: 
within twelve years prior to suit. Hence the present appeal. 

. The facts are fully set out in the. Judgment of the Judicial 
Committee. t- ee is 

1921, “Dec.. 6, 8.- NATUMAI oe the ATA The 
appellant bases his title -upon ‘the registered partition deed, 
of 1889. In pursuance of that deed, the appellant’s name was 

*P.C, No. 173 of 1919, 24th Jan, 1922, 
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entered *in the Revenue’ registers on ‘thé joint application 

of all the parties to the deed. This entry was continued and 
‘not challenged till 1904 when the respondent applied to have 

the appellant’s name struck out from the Revenue registers. 

The ground alleged was that the appellant’s name was entered 

in the partition deed of 1889 benami for Panah Ali Khan 

through whom the respondent claims the property, The plea 

that the appellant never received rents nor profits of the pro- 

perty in dispute is opposed to the several statements of Panah 

Ali himself before 1904 and the accounts produced in the case. 

‘These accounts show that the agents of Panah Ali and the 
appellant remitted moneys to both of them on account of the 
collections from the suit properties and they were admittedly 
signed by Panah Ali and the appellant. No adverse possession 
was set up before 1904 andthe suit was instlitutedin 1911. 

According to the partition deed of 1889, the appellant was en- 
titled to a one-third share and his name continues on the Reve- 
nue registers for such share to the present time. The onus of 
proving that the appellant was only a benamidar is on the res- 
pondent, Hardit Singh v. Gurumukh Singh decided by this 
Board on the 29th January, 1918 and Kuthali Moothavar v, 
Kunharankutty 1, There was no proof at all. The High Court 
Judgment is difficult to follow, It seems to have been based on 
the’supposition that the transaction of 1889 must have been of 
a benami character. That is clearly wrong, The reason given 
by the respondent and Panah Ali before him, to have the 
appellant’s name entered in,the partition deed, was that Panah 
wanted to defraud his brothers and get a larger , share for 
himself. 1But Panah even after the death of his brothers 
admitted that the appellant was his co-sharer, 


_. Dunne, K, C, (Dube, with him) for the respondent. 


The High Court had not gone into the material point. Our 
case is that the appellant had no title whatever and that he was 
only a behamidar for Panah. He was never a co-sharer. The 
trial Court held against us on this point. “The High Court had 
not found upon it, It had not gone into the question whether 
the transaction evidenced by the partition deed was real or not, 
The fact that the. appellant was. never paid rents or. profits is 


strong evidence that he was not a co-sharer, | 
k c 3 l 1. 48 L A, 395. 
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i (Lord Buckmaster : You.cannot prove the benami" ‘nature 
of thé transaction without asking us to accept the reason given. 
by your clients, that he was committing a fraud, y - I 

Narasimham for the appellant was not called upon to: reply. 

24th Jan. 1922. The idee of their Lordships was. 
delivered by’ | 

Lord Athkinson.—This is an appeal from a judgment and 
decree, dated the 10th November, 1915, of the High Court of 
Jtidicature at Allahabad, which reversed a judgment and decree, 


` dated the 30th April, 1913, of the Additional Subordinate Judge 


of Cawnpore. 


l 


= The action out of which the appeal has arisen was an 
ejectment brought by Arab Ali Khan, the appellant, to recover’ 
possession of certain property, described in a list attached to 
the plaint) The defendants filed separate written statements 
in the usual course. In addition to denying the plaintiff’s claim, 
they pleaded (1) that the transaction embodied ina certain 
partition deed; dated the 13th March, 1889, was, on the part 
of his grand uncle Panah' Ali.Khan, a benami transaction ; (2) 
that it was never acted upon or given’ effect to, and was: yd: 
and (3) that the plaintiff never had possession Of the Sones 
in dispute and that his claim was barred by limitation and 
adverse possession, Several issues were framed upon these 
pleadings by the Additional Subordinate Judge of Cawnpore. 
Of these the two following are the most material for the pur- 
pose of this appeal : (1) Whether, the taksimnama, dated the 
13th March, 1839, was an agreement by way of family settlement 
and was eMforced ; (2) the compound issue whether or not ‘the 
plaintiff was in possession of the’property sued for within twelve 
years prior to the institution of the suit, whether the defendant 
and: his predecessors have been in adversi possession of itifor 
more than twelve years, and whether or not. the suit is barred 
by. limitation. 

On the first issue this learned Judge found that— , 


. “The partition deed of the 13th March, 1889,was an agreement for considera», 
tion and was entered into by way ofa family arrangement, and -that it was 
substantially enforced by the parties thereto, although the a will of Ummed 
Ali Khan mentioned in the deed might’ never have existed or was never made ”” 


Ori the second i issue he found in favour of the plaintifi 
that his suit was not barred ‘by time, and made a decree for’ 
possession of all the properties mentioned in the list B, annexed 


ae hoses 
t - `. 
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tothe pfaint, with the exception’ of one ‘Chitaura, and as to 
another, “‘Gurwal, ‘he gave the plaintiff a decree for a 
4-annas share. On appeal to the High Court of Judicature at 
Allahabad, the learned Chief Justice and Mr. Justice Rafique, 
held; -apparently, “that :the deed. of the 13th:March, 1889, 
had been acted upon and was a valid instrument, but reversed 
the decree fof. the Subordinate Judge on the ground, 
as-stated in. their judgment, - that it had been shown to their 
satisfaction that the-plaintiff had never received any of the rents 
or profits of the land sought to be recovered, but that these were 
always received by Panah Ali Khan for his own use and benefit. 
They therefore allowed the appeal, set aside the decree of the 
Court below, and dismissed the plaintiff's suit with costs in 
both Courts. | . 

It is not very clear to their Loraine whether the learned 
Judges of the High Court meant to hold that the transaction 
carried out’ by: the deed of the 13th March, 1889, was as 
between Panah ¡Ali Khan and Arab Ali Khan a mere benami 
transaction, Arab Ali Khau being the benamidar ; or whether the 
plaintiff's right to recover the property in suit, even if he 
were the absolute owner of it under this partition’ deed, was, 


owing to the non-receipt of the rent and profits of it, barred by 
limitation. 


From the following passage in their judgment their 
Lordships are inclined to think that they took the latter 
view ;— 


“The defence cannol claim thatthe deed was never acted upon at all, It 
undoubtedly was acted upon fully with regard to Fazal Ail Khan and Madad Ali 
Khan, twa of the brothers of Ummed Ali Kban. It was acted also in respect of 
the plaintiff Arab Ali Khan to this extent, that mutation of names was made in 
his favour in accordance with its terms. We think that tais case shguld be decid- 
ed in the plaintff’s favour if we can find on the evidence that he was in receipt of 
the rents and profits either directly or through Panah Ali Khao. On the other 
hand, we think that the pla‘ntiff’s suit should be dismissed if we come to the con- 
clusion that he never received these rents and profits but that they were always 
received by Papal Ali Khan for his own use and benefit. It is not pretended that 
Panah Ali Khan stood in loco parentis to Arab Ali Khan. They may no doubt have 
been (and there is reason for believing that they were) on friendly terms, 
In fact the caseof Panah Ali Khan wasthat Arab Ali, Khan - had agreed to 
lend his name with: a view to Panah Ali Khan getting a larger share in the estate 
of Ummed Ali Khan than he would have got under the Maha mmadan Law. But 
Arab Ali Kban did not live with bis uncle Panah Ali Khan, In ‘his evidence he 
stated that he had lived with his ‘mother, fathar and grandfather.” He also said 
that alter the death of Ummed Ali Khan his business was done by Panah Ali 
Khan and Fazal Ali Khan. We mention this because if he had found that Arab 
Ali Khan lived more or less jointly with Panah Ali-Khan, the receipt of the rents 
and profits. by:Panah Ali Khan might be said to be the receipt thereok. formset 
and. ‘Arab Ali Khar,’ Fhis, jhoweyer,, is not the plaintiff’ s case,” ; 
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; With all respect to the learned Judges of the High Court, 
their Lordships are unable to concur with them in thinking 
‘that the evidence, when carefully examined, established either 
that Arab. Ali Khan was by the deed of the 13th March, 1889, 
constituted in respect of the property in suit merely the 
benamidar of Panah Ali Khan, or that his right as plaintiff in 
this ejectment to recover that property was barred by limitation. 
The relation in which the parties to this deed stood to each 


other is shown by the following pedigree :— 
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Ummed Ali Khan 


, the eldest 


son of Wali -Bakhs 


h Khan, 


died childless on the 26th February, 1888, leaving his three 
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‘brotheis him surviving. Aulya Begam, his ‘sister, the grand- 
. mother of Arab Ali Khan, predeceased her brother, Ummed 
Ali Khan. The plaintiff was consequently not one of the heirs 
of the latter, 3 
‘On the 11th ee 1889, the three bothers, Panah Ali 
“Khan, Fazal Ali Khan and-Madad Ali Khan, executed an agree- 
ment by which they granted a maintenance allowance to one, 
“Najaf Ali Khan, and his heirs, and charged the property left by 
Ummed-Ali Khan deceased with the payment of this mainten- 
ance allowance. On the 13th March, 1889, the same three 
brothers and Arab Ali Khan executed the deed of partition by 
which they divided amongst them this same property, a ¢-annas 
share in Mausa Mandauli part thereof being allotted to, Arab 
“Ali Khan. 

This is the property in suit. 

It isnot suggested on behalf of any person interested that 
Ummed Ali Khan deceased ever made a written will in favour 
of Arab Ali Khan, but, with a view possibly of gaining priority 
over the charge upon the property of the deceased imposed by 
the deed of the 11th January, 1889, it has been stoutly and 
persistently contended by Arab Ali Khan, and apparently by 
the brothers of the deceased, that the latter made an oral will 
whereby he, amongst other things, devised to Arab Ali Khan 
the property in suit. The deed of partition of the 13th March, 
1889; purports to be madeto carry ont this oral will, but in 
neither this case nor in the several other suits referred to in 
this case has this story as to the making of an oral will been 
accepted, Several schedules, styled “ Specificatiors,’ are at- 
tached to the partition deed of the 13th March, 1889. One of 
them deals with the enumerated annas of Mausa Mandauli, 
with Gadhiwa Majhgawan, permanent and fluctuating, of 
Ummed Ali Khan, all situate in Pargana Ekdala, district of 
Fatehpur, with Paharpur Mahal Ummed Ali Khan Chak Teni, 
situated in Pargana Hatgaon, Khas Manpatti Adhar Singh 
Taraf Zorawar Singh, Ladhaura and Khairi Rawat, all in 
Pargana Hatgaon, and with Sichauli Pargana, district 
Fatehpur and Ranipur Pargana, Dhata district, Fatehpur. 
These names become matters of importance in dealing with 
the accounts of income and expenditure for the year 1893, 
which have- been given in evidence. The Government revenue 
of-them is stated to be Rs, 2,082-4-0. . 
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This schedule is headed thus :— a ee we 
ee “ Specification of the property which shall remain in proprietary possession. 
eArab Alikhan of Fazal Ali Khan, Panah Ali Khan and Arab Ali Khan alias Ehsan Ali Khan 


v, without the participation of Madad'Ali Khan, who shall hav thing t 
“Mahmud Ali ae parlicipat'on da an, who snall have nothing to do 
Khan. y ; ; 
pcre _ „Another schedule, dealing with property, the Government 


aa valuation of which is stated to be Rs. 1.044, is headed thus :—. 
eo “ Specification of the property which shall remaio exclusively in proprietary 
possession of Madad Ali Khin, and with which Fazal Ali Khan, Panab Ali Khan 

and Arab Ali Khan alias Ehsan Ali Khan shill have no concern,” 


A third, dealing with property the Government valuation 
of which is valued at Rs, 439-13-0, is headed thus :— ` 


Specification of the property which shall remain in proprietary possessio® 
of Fazal Ali Khan without the participation (of any person) and with which 
Madad-Ali Khan, Pasah Ali Khan and Arab Ali Khan alias Ehsan Ali Khan shall 
have no concern. This property was given to Fazal Ali Khan by Madad Ali 
Khan ir his lifetime.” 


_ The parties interested in this transaction treated it ina 
most business-like way. In April, 1889, these three co-sharers 
presented a petition to the Assistarit Collector of the District of 
Fatehpur, reciting that an-order for the entry of the names of 
the petitioners, and of Madad Ali Khan, in place of the name of 
Ummed Ali Khan, had in the year then current been passed in 
respect of the village named in the title, ie, Mandauli per- 
manent Mahal Ummed Ali Khan Pargana Ekdala, that the 
mutual dispute. had been settled under a compromise dated the 
13th March, 1889 ; that.the share of Madad Aii Khan had not 
been maintained in respect of this village and other villages 
with the exception of certain -villages.named thereafter ; that 
ohly the three. petitioners were in possession ; and that therefore 
the application was presented. It isethen prayed that the names 
of these pesitiuners might be entered in equal shares, and the 
name of Madad Ali. Khan struck out. There is then added the 
note “ The -deed of .compromise.is filed with the record of the 
case relating:to Mausa Mandauli.” The names of the -three 
petitioners are then given,.and.they are described as Zemindars 
in possession -of the village. A blank is left for the name of thé 
village because, presumably, it has been already stated. 

i On the 4th May, 1889, the Assistant Collector made an 


order.on this petition by which after reciting amongst other 
things that Madad Ali Khan, Fazal Ali Khan, Panah Ali Khan, 
and.Arab Ali Khan had been summoned through the Collector 
of the Aliahabad District for the 26th April, 1889, that accord- 
ingly Panah Ali Khan, for himself and , on behalf of Fazal Ali 
Khan, and Ghazi- Bakhsh, general attorney of Arab Ali Khan, 
Katim Bakhsh, genera] attorney of Madad. Ali Khah,- pre- 


uP. Gi 
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sented themselves and stated that Madad Ali Khan’ was no 
longer in possession of the property named, that Fazal Ali Khan, 


Panah Ali, Khan, and Arab Ali Khan were in possession. -of the 
property in equal shares, and that the names of these persons 
should be entered according to possession and the deed of 
partition ; that none of the parties. produced witnesses. in-proof 
of possession, but that it appeared from the registered document 
that possession had been delivered ; that the term ‘of notice had 
expired and no one had taken objection ; and further reciting 
that the Assistant Collector was of opinion - that according to 


the partition deed ‘the name of Madad. Ali Khan shouldbe. 


expunged and the names of Fazal Ali Khan, Panah Ali Khan 
and Arab Ali Khan should be entered up against the aforesaid 
property, and that the record of the case should be sent to the 
pargana officer for proper orders. On'the 23rd June, 1889, an 
order was made by the Assistant Collector directing the mut- 
ation tò be effected. m 
Thus by the pronouncement of the three surviving brothers 
of Ummed Ali Khan deceased, Fazal Ali Khan, Panah Ali Khan, 
and Arab Ali Khan, were by these proceeding’ s. based upon the 


deed of the 13th March, 1889, treated as and represented to be. 


the absolute duly registered owners in equal shares in possession 
of this Mausa Mandauli, In the judgment of the Subordinate 
Judge at page 418 the foilowing passage isto be found :— . 


‘* Tt is conceded in argument, and: ‘cannot of course be denied, that so far as 
the three brothers of Ummed Ali Khan, namely, Fazal Ali Khaa, Panah Ali Khan 
and Madad Ali Khan, were concerned, the dselin question was a family ‘settle- 
ment and was carried into effect, each brother taking possession of the ‘property 
allotted to him under the deed. 


On the 20th June, 1889, Fazal Ali Khan and AGA Ali Khan 
executed.a ‘power of attorney appointing one Lala Har Pershad, 
their attorney, to, amongst other. things, grant leases to their 
tenants in respect of their Zemindar property, make collections 
in and manage the same. In this document, which was‘duly 
registeréd by the Special Sub-Registrar of Allahabad on the 20th 
June, 1889, Fazal Ali Khan and Arab Ali Khan are described-as 
Zemindars of villages in the district of Fatehpur, in Cawnpore 


and: Allahabad, while in the deposition of Panah Ali Khan, dat- 


ed the 14th July, 1891, made in a suit instituted by him against 
Shirin Begam, he distinctly states that “ Ahsan Ali Khan’ (which 
is another name.for Arab Ali Khan) is my co-sharer. My 


brother has given. him a 4-annas share,” There is-no‘sugges~_ 
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tion in this deposition of Arab Ali Khan’s being merely His bena- 
midar in respect of this 4-annas share or any other share. 

In the khewats of this Mausa Mandauli for the concluding 
portion of the year 1889 Fazal Ali Khan, Panah Ali Khan and 
Arab Ali Khan are stated to be sharers in equal shares of - the 
Mausa. In the column for remarks the dealings with the Mausa 
are set out in detial, It is stated that by order of the 23rd 
March, 1889, the name of Ummed Ali Khan deceased was struck 
out and the names of Madad Ali Khan, Fazal Ali Khan, Panah 
Ali Khan and Arab Ali Khan were -entered in equal shares by 
right of inheritance, and that by and under the second order, 
dated the 8th May, 1889, the name of Madad Ali Khan was 
struck off and the names of Panah Ali Khan, Fazal Ali Khan and 
Arab Ali Khan were entered in equal shares according to mutual 
agreement, These are official documents, and weight must be 
given to them, at all events as to reputed rights and interests of 
Arab Ali Khan in this Mausa, 

In the judgment delivered on the 13th July, 1906, of the 
Additional Commissioner of Allahabad on the application of 
Mahmad Ali Khan to have the name of Arab Ali Khan removed 
from the khewat in respect of his 5 annas and 4 pies of this 
Mausa, he states that Panah Ali Khan was then alive, and 
actually played the part of head of the family ; that Fazal Ali 
Khan was dead, leaving a widow, who had remarried ; that. 
Madad Ali Khan was also dead, and had left a son, the applicant 

zho was a minor, Panah Ali Khan being his guardian ; and 
hat until the suit in which judgment was given in September, 
1904—i.e., for a period of sixteen, years—the legality and 
genuineness of Arab Ali Khan’s title was never doubted 
or impugned by any of the parties concerned ; and that 
Arab Ali Khan during all that time was recorded as a 5-annas 
4-pies sharer, and that his title to be so recorded was 
never contested till the 4th September, 1904. The Addi- 
tional Commissioner then proceeds to explain how Arab 
Ali Khan, being thus attacked, caused, on the 25th 
October, 1904, as a counter move, a suit against Panah Ali 
Khan, Sayed Karamat Husain the lambardar, Shirin Begam 
(the widow of Fazal Ali Khan), and Bakhsh Begam (the latter 
woman’s second husband), to recover the sum ot Rs. 277 14.6,’ 
the rents and profits-of his share.in Mausa Mandauli ; that this 


‘lambardar had purchased from Panah Ali Khan on the 30th 
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November, 1895, the latier’s share of 5 annas and 4 pies in the 
Mausa ; that the purchaser then became lambardar ; while Panah 
Ali Khan was no longer recorded as co-sharer in the Mausa. 
This suit of Arab Ali Khan’s was dismissed not at all on 
the ground that he was not the beneficial owner of his share of 
> annas and 4 pies in the Mausa Mandauli, but because’ the 
lambardar proved that he had always paid the rents and profits 
of the Mausa to Panah Ali Khan with the consent of Arab Ali 
Khan himself, avd that therefore he could not be required to 
pay these sums twice over. Arab Ali Khan in this suit made a 
deposition in which he stated that after the death of Ummed 
Ali Khan, Panah Ali Khan was managing member of the family 
and was appointed lambardar; that he continued to make 
collections, and paid him, Arab, the profits of his share, until 
September, 1904; that he did not remember if he ever got the 
profits of this very property in dispute (i.e. the 5-annas 4-pies 
shares of Mandauli) from Panah Ali Khan, because he used to 
receive profits collectively. He received profits for the last 


time eight or nine months later, that is to say, May, 1905. This. 


is a most important statement having regard to the accounts to 
which attention will be drawn presently. It will be observed 
that Panah Ali Khan took no steps to have Arab Ali Khan 
declared his benamidar for the 5-annas 4-pies share, to which 
the latter claimed to be entitled. He submitted to have his 
name removed from .the register as one of the co-sharers, 
although, as he subsequently contended, he was then beneficially 
entitled, in addition, to the share registered in the name of 
Arab Ali Khan, his benamidar. 


Their Lordships cannot quite concur in the Po taken by 
the. High Court as to the reasons assigned by Panah Ali Khan 
for having secured a grant in benami to be made to Arab Ali 
Khan. !t was not merely, as they apparently supposed, for the 
purpose of securing for himself a larger share of the estate of 
his deceased brother than he would have got under the Muham- 
madan Law. lf the grant was made in benami at all it must 
have been made, their Lordships think, for the purpose of, by a 
mean and knavish trick, defrauding one or both of his brothers. 
If both of his brothers, Madad and Fazal, were aware of the 
alleged. nature of the gift, then it was perfectly’ unnecessary to 
resort to a benami grant. The increased share Panah. desired 
to:secure could readily and would naturally have been given to 
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him expressly by the terms of the deed. There was noteneed for 
concealment or contrivance, If they did not know of his device 
then the brothers must, owing to their ignorance, have been 
defrauded of some portion of their rightful shares by the bring- 
ing in of the benami grantee. Owing to the conflict of evidence 
which exists upon these crucial points, Panah's conduct, as 
reflecting on his good faith and credibility, becomes a matter of 
importance. In a deposition made by him ina suit instituted 
in 1909 by the heirs of Najaf Ali Khan, Panah Ali Khan, Arab 
Ali Khan and Mahmud Ali Khan to recover the maintenance 
allowance originally granted to the deceased, he gives his own 
account of the transaction, He says that Arab Ali Khan was 
the son of his sister-in-law, his name was inserted in the.deed of 
partition that he (Panah) might get a larger share, and again 
he says :— 


“ Caused Arab Ali Khan’s name to be entered in order that I might secure a 
larger share than those of my brothers. There was no dishonesty about it. It 
was a matter among brothers. I was the youngest of all the brothers. I had two 
brothers, Madad Ali Khan and Fazal Ali Khan. Madad Ali Khan had separate 


property. Fazal Ali. Khan agreed tbat the name of Arab Ali Khan m'ght be 


recorded. Madad Alı Khan took his share of the property and became separate 
one or two months after Umnied Ali Khan’s death.” 


Both Madad Ali Khan and Fazal Ali Khan were dead at 
the time this deposition was made. There is no record in any 
of the legal proceedings, which are proved in evidence in this 
case, that either of the brothers gave any evidence or made any 


statement corroborating this story of Panah Ali Khan’s. If by 


the word “recorded” he meant recorded in the register, then “t 
would go to show that Fazal Ali Khan thought that Arab Ali 
Khan wasa genuine co-sharer with him, rather than a mere 
benamidar for his brother. If, on the other hand, he meant by 
recorded, inserted in the deed of partition, the story is scarcely 
credible, because if the brothers agreed that Panah should have 
a double share, nothing was easier than so to provide in the 
partition deed, If Arab Ali Khan was made a benamidar for 
Panah Ali Khan, it could only have been for the purpose of 
over-reaching one or both: of his (Panah’s) brothers; and 
secrecy was essential to effect that result. In addition, he stated 
in this deposition that Arab Ali Khan did not get any portion 
of the profits of the property, that he never gave him (Arab) ‘a 
pie of the profits. Arab Ali Khan, however, says, on the other 
hand, as has been already pointed out, that he was paid these 
profits not distinctly and separately, but collectively. 7 
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There is: no proof whatever in the mass ‘of evidence 
produced in the case that Arab Ali Khan ever stood to 
Panah in any relation other than that of co-sharer 
with him in this Mausa Mandauli, which could make Panah 
liable to pay him money. Yet in the statement of account 
given in evidence, considerable sums of money are 
taken credit for by the agent who furnished these accounts, 
as having been remitted to Panah Ali Khan and Arab Ali 
Khan, Most of these accounts deal with the income from 
Chak Teni, but the interest of Ummed Ali Khan in the Mahal 
of Chak Teni is according to the specification already referred 
to, given by the deed of the 13th March, 1839, to the three co- 
sharers, The same remark refers to exhibit No. 1, an account 
dealing with the income from Khas Mau, It alsois included in 
this specification, “The credits in these accounts begin witha 


sum of Rs, 47. 14. 7 stated to be remitted to Arab Ali Khan | 


and Panah Ali Khan. Next asum of Rs. 58-12-7, next a credit 
of Rs. 338-15-6, next Rs. 41-2-6, all similarly described. The 
account in which these items appear is signed in autograph by 
Panah Ali Khan. The next isa sum of ‘Rs, 58-12-7 similarly 


remitted, (There are several other items of the same kind, and’ 


ultimately an entry of a sum or remittance to Panah a Khan 
and Arab Ali Khan of Rs. 3, SP 8-0. 


These accounts, embracing as they do the income derived 
from some of the properties granted to the three co-sharers, 
strongly corroborate 'Arab Ali Khan's statement that he was 
paid the income of his one- -third share collectively, elt is much 
to be regretted that accounts similat to those given in evidence 
covering the years from 1893 to 1904 were not produced and 
given in evidence; but Arab Ali Khan distinctly swears he 
was paid collectively the rent and profits of his share up to 1904, 
only seven years before the institution of the present suit, 

On turning to the khewat for the closing period of the 
year 1889 of the Mandauli, Panah Ali Khan, Fazal Ali Khan 
and Arab Ali Khan are named as the co-sharers of this village 
in equal shares. Similar entries are made in the khewat for 
this Mausa for the year 1892 and subsequent years. 


The burden of proving that the grant of a one-third share 
in this Mausa made to Arab Ali Khan was made to him as 
benamidar for his brother rested upon the respondents, In their 
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Lordships’ view they have utterly failed to adduce any*satisfac- 
tory or reliable evidence to discharge that burden. Neither do 
they think that it has been satisfactorily shown that Arab Ali 
Khan, clothed as he had been with all the insignia of a bene- 
ficial ownership in possession of this one-third share, was before 
1904, if even then, dispossessed of the possession of it, or that 
he has ceased to be in possession of it, Neither are they of 
opinion that the respondents or their predecessors have been 
in adverse possession of his share. 


Neither Art. 142 nor Art. 144 of the first Schedule of 
the Indian Limitation Act 1908 therefore applies, and the 
statutory period of twelve years prescribed by those enactments 
had not commenced to run (if at all) before the year 1904, 
The plaintiff's remedy is therefore not barred by effluxion of 
time. Their Lordships are accordingly of opinion that the 


_ decree appealed from was erroneous and should be reversed 


that the decree of the Subordinate Judge was right and should 
be restored, and that this appeal should be allowed with costs 
here and below, and they will humbly advise His Majesty 


accordingly, 


Appeal allowed, 


Solicitor for appellant :—Douglas Grant. 
Solicitor for respondent :—Hy. S. L, Polak, 


K,V. LAN, - 


b me SS 


PRIVY COUNCIL. 


PRESENT :—>LORD BUCKMASTER, SIR JOHN EDGE, MR. 
AMEBR ALI AND SIR LAWRENCE JENKINS, 


(On appeal from the Calcutta High Court). 
Gopal Lal Sett. l 

v, l 

Purna Chandra Basak and others, Respondents. 


Hindu wtll—Construction—Provistou for worship of family idols —No gift 
to tdols—Shebaitship—Destination of property—Res judicata. 

The will of a Hindu testatrix was addressed to her grandson and directed 
that out of the income of certain specific property, he should perform the worship 
of the family idols and that the balance of the income should be divided between 
the representatives of the three branches of her own family. There was no pro- 
vision for the worship of the idols! after the death of the grandson, On the death 
of the grandson administration prcceedings were taken and it was decided that 
ae a a a eee ge ee ee YA Ba AA AAA a, 

* 1921 Dee, 20th. 
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out of the? produce of the houses belonging io the estate of the testatrix, the 
worship of the idols should be performed and that the surplus should be paid 
equally to the three branches of the family. This was adopted in a decree of 1888 
to which the respondent's branch was a party. 


Held, that there wss no gift of the whole proverty to the idols (2) that no 
heritable suebaitship was established, (3, That the representatives of the benefi- 
ciaries under the will ate entitled to the resilue absolutely and in equal shares (4) 
that the giit being a private trust the settlement of a scheme under S. 539 of the 
Civil Procedure Code (1882) could not be ordered and (5) that the order inthe 
administration suits is binding on all the parties and operates as res judicata. 

Pearetu v. Marriot, 22 Ch. Dn. 182 followed. 


Decree of the High Court modified. 

Consolidated Appeals (Nos. 169 and 170 of 1919) from a 
Decree of the Calcutta High Court in its ordinary Civil Juris- 
diction, the suit having been heard by a Special Division Bench 
of two Judges to avoid the necessity of an appeal to the 
Appellate Jurisdiction of the Court, 

One, Gobinda Chandra Basak, a Hindu suena by the 
Bengal school of Hindu law, died in 1810. He had two Wives, 
Kanakmoni ‘and Bhaggobati and had children by- both. 
Bhaggobati alone survived her husband. She executed a will 
which is the subject matter of the present litigation and died in 
1841. The will was addressed to her grandson Udoy Chand. 
The respondents represent the branch of the children of 
Gobinda Chandra by Kanakmoni. l 

The provisions of the will and the history relating to the 
conduct of the parties are fully set out in the judgment of the 
Judicial Committee. 

The present suit was brought by the first respondent for 
construction of the will and for a declaration that he was cn- 
titled to the shebaitship of the family idols, 

lhe Division Bench of the High Court which tried the 
suit held that the respondents were not heirs of ‘Bhaggobati 
and had no right to the shebaitship ; that no heritable right of 
shebaitship was conferrd upon Udoy Chand bythe will; that 
the succession to the shebaitship opend on the death of aay 
‘Chand ; that the appellant Gopal Lal Sett and his brother were 
not entitled to succeed to the shebaitship and the properties . 
they directed that certain accounts should be taken and that a 
scheme should be submitted for the approval of the Court by 
the persons declared to-be shebaits for carrying out the re- 
ligious trusts of the will, 

Hence the present appeal, 
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1921, Nov. 11. 14, 15, De Gruyther K, C., Dunne K. C., 
Ramsay and S. C, Chaudhuri for the Appela: 


Sir George Lowndes K. C , E. B. Raikes and B. Dube tor res- 
pondents representing the decendants of Kanakmoni, 

Upjohn K. C. and Brown for respondents representing the 
descendants of Bhaggobati. 
Parikh for Khoka, a minor respondent through his eves 
ad litem, e 

(The arguments were mainly with reference to the con- 
struction of the will. ) 


Dee. 20,1921. The Judgment of their Lordships was deli- 
vered by . 

Lord Buckmaster. —The history of the litigation of which 
these appeals form part, extending over a period of sixty-five 
years, has been carefully and minutely examined in the judg- 
ment of the learned Judges of the High Court of Judicature at 
Fort-William in Bengal, from which these appeals have been 
brought. Their Lordships therefore do not propose to attempt 
a repetition of the facts, except so far only as may be necessary 
to explain the reasons for the opinion they have formed. 


Several questions of interest and of importance have indeed 
been raised and argued upon these appeals, but the true con: 
struction of the will of the testatrix, Bhaggobati Dasi, lies at 
the threshold of the dispute, and on the view taken by their 
Lordships of the true meaning of So document these larger 
questions Co not arise. 


The lectus who died on the 29th May, 1841, was the 
second wife, and at her death had been for thirty years the 
widow, of one Gobind Chandra Basak, a Hindu governed by 
the Bengal school of Hindu law. By him she had had three sons 
and two daughters. The eldest of these sons was Pran Krishna 
Basak, who predeceased his mother and left two children, 
Monmohini Dasi and Udoy Chand Basak. The second son, Joy 
Krishna, was found to be a person of unsound mind in 1838, but 
he was not a congenital lunatic. The third son, Raj Krishna 
died in 1821, leaving no children, The eldest daughter, Tripura 
Sundari Dasi, died before her mother, leaving a son, Radha. 
Kanta, and the second, Golap Dasi,or, as she is sometimes 
Called, Golapmoni, survived. By the first marriage of Gobind 
Chandra Basak there had been two sons, Radha Krishna Basak 
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and Sr? Krishna Basak, both of whom survived the widow, 
from them there have been numerous descendants, who will be 
referred to merely by way of description as the Basak Branch 
of the family. In truth the real quarrel in the present case lies 
between the two branches.of the same family descending from 
the two wives, Bhaggobati’s will was executed on the day of 
her death. Some question has arisen as to the true transla- 
tion of the will. The differences do not seem vital, but in any 
case their Lordships accept the official translation Ex. A in the 
Suit No. 7110£ 1907. It is addressed to Udoy Chand Basak, 
her grandson, and contains on the face of it the following 
statement :— | 


“Reliance on the feet of Sri Sri Hariji. 
Joy Gopal. Shiba Thakiry's, 
Anandamoyi Thakurani's, | Gopal Lal Ji’s,.” 

This fact that it is addressed to Udoy Chand 1s AA 


to bear in mind in construing the provisions of the will, for the 
duties that it imposes are clearly placed on him, It relates 


first to certain property which is referred to as the Company’s 


Paper standing in the name of the testatrix, and directs that out 
of the income “ you” (that is Udoy Chand) “ shall petform the 
sheba (worship, etc.) of Sri Sri Iswar and the sheba of the ances- 
tral Sri Sri Iswar, ‘you’ shall perform the sheba of the said Iswar- 
jew out of the income of the ancestral garden called Iswar 
Gopal Lal Ji’s garden, purchased in his name. ‘ You’ shall be 
the person in charge of the sheba of all the deities.” There is 
then introduced a separate and definite gift with regard to two 
houses, namely a house at Chowringhee and a house at 
Pathuriaghata, out of which was directed there should be 
performed the sheba of Sri Sri Iswarjew “as it is at present,” 
and that the remainder of the income should be divided between 
three people, namely, Monmohini, Rada Kanta, the son of 
Tripura, and Golapmoni, thus making provision for each one 
of the surviving branches of her own family except Joy 
Krishna, who was insane. The testatrix then refers again to 
the balance of the interest accruing from the Company’s Paper, 
and directs how that is to be dealt with , in connection with 
religious services. There is no definite gift of the residue, 


The first question that arises is whether the gift is a gift to - 


the Idols, or whether there wasa gift to any other person or 
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persons charged with the maintenance of the Idols. The will is 
most obscure, but their Lordships think that there is certainly no 
direct gift of the whole property to the Idols, nor in the cir- 
cumstances ought one to be implied. It is consequently 
necessary to see in what capacity and by virtue of what right 
the worship of the Idols is to be carried out. The person on 
whom the duty was cast was undoubtedly Udoy Chand, and the 
conclusion which their Lordships have reached is, that if, as 
they think, there is no gift to the Idols, it is only possible to 
give effect to the provisions of the will by treating it as con- 
ferring the property upon Udoy Chand. The will is addressed 
to him; upon him throughout all the burdens of performing 
different duties are cast, and this necessarily invo!ves the owner- 
ship of the property. 

Their Lordships agree with the High Court in thinking that 


- no heritable shebaitship was established by the will, Udoy 


Chand was to be shebait during his lifetime, and so far as the 
sheba of Iswar Thakurani was concerned, he was directed to 
perform the ceremonies “according to the existing arrangements 


‘of the sheba” in concert with his stepmother, Shiba Sundari ; 


but after his death no express provision was made for the 
worship, and the necessary duties will have to be performed by 
persons properly appointed for that purpose. 

Although this has never been declared the true interpreta- 
tion of the will, it is the construction that has in effect been 
acted upon for a considerable period of time, for Udoy Chand 
died on the 8th July, 1842, and upon his death administration 
proceedings were instituted by Golap Dasi asking for the usual 
administration relief. It -iS unnecessary to pursue the whole. 
course of this suit. Shiba Sundari was, on the 14th December, 
1857, appointed, jointly with the executors of Udoy Chand, to. 
take charge of the Idols, and on her death on the 14th August, 
1858, members of the branch of the family known as the Basak 
Branch were introduced into the suit, and from that time down 
to now some of them have been associated with the perform- 
ance of. the duties. 

The result of litigation and other expenses, however, has as 
the Board is informed, completely exhausted the greater part of 
the moneys derived from the Company’s Paper set apart for the 
worship of the Idols, and the claim has consequently been put 
forward for the balance of the rents from the two houses, -on 
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the ground that the whole of the property was dedicated for the 
worship of the gods, It is unnecessary for their Lordships to 
determine whether the effect of the gift in the will which gave 
the income of this specially appropriated property to the three 
named beneficiaries without any limitation of time would be 
sufficient to create an absolute gift, for on the 14th December, 
1857, by an order made in the administration proceedings, the 
Court declared that Out of the produce of the houses belonging to 
the estate of the. testatrix, situate at Chowringhtee and Pathuria- 


ghata, the worship of Sri Joy Gopal should be performed, and. 


that the surplus of the said produce should be paid as follows, 
namely to the representatives of Radha Kanta Sett, deceased, 
one equal third part; to the representatives of Srimati Gopal 


Dasi, deceased, one equal third part; and to Srimati Monmohini 


during her lifetime and to her representatives after her death 
the’ remaining one equal third part or share. This order, 
although it contains no express words to that effect, amounts to 
a clear and effective declaration by the Court as to the absolute 
interests taken by each of the three named beneficiaries in the 
will, for the payment to the representatives of the named 
beneficiaries admits of no other explanation, but to this order 
the Basak Branch of the family were not parties. They were 
however, parties to a suit instituted in 1881, upon which an 
order was made on the 15th March, 1888, when it was directed 
that the sum of Rs. 6849 should be regarded as the surplus 
income derived from the property set apart for Sri Joy Gopal, 
and it was ordered that the trustees should divide and pay the 
same between the parties entitled in the proportions mentioned 
in the decree of the 14th December, 1857, that is to the re- 
presentatives of the three named beneficiaries in equal shares. 
There has consequently been an order binding all parties, based 
upon the view that the property tn which the three benefici- 
aries mentioned were interested was segregated from the rest of 
the estate and set apart for the upkeep of the named Idol (Sri 


Joy Gopal Jee), the surplus belonging to them absolutely in 


equal shares. This disposes of the whole matter in dispute 
upon appeal. The learned Judges of the High Court who care- 
fully - examined all these proceedings thought that the question 
as to the absolute interests of the three named beneficiaries had 
never been definitely raised and decided, and that the directions 
already mentioned were only made pending the administration 
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suit, But there is no such limitation in the terms of tHe order, 
and such a direction given in an administration suit as the effect 
of an order binding all parties and determines the construction 
to which it gives effect, so that after the lapse of time necessary 
for appeal it becomes final and conclusive, (See Peareth v. 
Marriott }, 


The questions raised as to whether Joy Krishna was pre- 
vented from inheriting by virtue of his lunacy, and the point 
decided by the High Court as to the true reading of the 
Dayabhaga do not arise, and their Lordships make no pro- 
nouncement upon these points. It is only necessary to add 
that both from the terms of the will. of Bhaggobati herself and 
from the information afforded by the documents, it would ap- 


. pear that one at least of the Idols mentioned in the will was 


ancestral, but even if that were the case their Lordships agree 
with the High Court in thinking that there is not sufficient 
evidence to prove any endowment prior to her death: Their 
Lordships see no reason to doubt that the Court executing the 
duty of appointing trustees would pay, due regard to the claims 
of that branch of the family with whom the worship was esta- 
blished and by whom the services performed, but they regard 
the gift as in effect a private trust to which the provisions of 
S. 92 of the Code of Civil Procedure would not apply, and 
consequently the estsblishment of a scheme | for its administra- 
tion, as provided by the decree of the High Court, is inappro- 


. 


priate. 


There remains nothing but the question of costs. The 
appellants have to a certain extent succeeded, but they have 
gained a barren victory; they have moreover taken 14 years to 
bring this matter before the Board since the judgment of the 
High Court. Their Lordships will therefore make no order as 
to their costs, The cross-appellants represented by Sir George 
Lowndes, have failed. Mr. Parikh’s client appears in the same 
interest, The only persons who have succeeded at all are the 
representatives of the three original beneficiaries ; but although 
the point on which they succeed was undoubtedly raised and 
argued in the High Court, for reasons that it is not easy to 
understand, the point was never clearly and definitely raised 
before this Board, and no complaint was made by them against 





1, (1882) 22 Ch. Div., p. 182at 119. 


PART IV.) THE MADRAS LAW JOURNAL REPORTS, 123 


the judgment of the High Court, although it was adverse upon 
the point. There was, however, sufficient mention of the 
matter in the respondents’ case to permit of its argument, and 
when argued no answer to it could be found. Their Lordships 
are not prepared in the circumstances to allow them any costs. 


Their Lordships will therefore humbly advise His Majesty 
(1) that the appeal No. 169 of 1919 should be allowed in part 
and the cross-appeal No. 170 of 1919 distnissed; (2) that ihe 
decree of the High Court of Judicature at Fort William in 
Bengal dated the 10th day of January, 1908, should be varied 
by (a) discharging !so much thereof as directs a scheme to be 
submitted for carrying out the trusts created by the will of 
Srimati Bhaggobati Dasi deceased, (b) by declaring that 
according to the true construction of the said will the whole of 
the property of the testatrix, with the exception ‘of the houses 
at Chowringhee and Pathuriaghata, was given absolutely to her 
grandson Udoy Chand Basak, charged with the performance 
of the worship of the deities mentioned in the said will except 
the deity Sri Sri Iswarjew, and (c) by further declaring that it 
appearing that by virtue of two decrees dated the 14th day of 
December, 1857, and the 15th day of March, 1888, the residue 
of the income arising from the said houses has been directed 
to be paid in proportions to the, three named beneficiaries, 
Monmohini, Rada Kanta, and Golapmoni and their respective 
representatives, the question as to the absolute interests taken 
by the said beneficiaries under the said will is res judicata 
between the parties to these appeals ; and (3) that there should 
be no order as to the costs of these appeals. j 
Appeal allowed in part. 
Solicitors for appellant: T. L. Wilson & Co., 
Solicitors for respondents: W. W. Box & Co., Watkins 
and Hunter, J. Page Thomas, 
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PRIVY COUNCIL. WA 


PRESENT :—LORD ATKINSON, LORD PHILLIMORE, SIR JOHN 
EDGE AND MR, AMEER ALI, 


Rai, Baijnath Goenka a Appellant * 
v. i 
Maharaja Sir Ravaneshwar Prasad Singh ... Respondent, 


(On appeal from the.Patna High Court.) 


Ijmli or joint Estzte—Decrce for possession of certain respective shares— 
Subsequent partition—Ewnecutability of Decree—Substituted sharers, enquiry into 
—Question relating to Execution—Civtl Procedure Code (1908) S. 47. 


A decree, though for possession of certain respective shares in a joint estate 
may be executed in respect of the substituted shares ona subsequent partition of 
the estate. Enquiry as to what are such substituted shares is a question arising 
within the meaniug of S., 47 of the Code of Civil Procedure between the parties 
and relating to the execution and satisfaction of the decree. 


Decree of the High Court affirmed. . 

Appeal (No. 4 of 1921) from two decrees cf ‘the Patna 
High Court, reversing two orders of the Subordinate Judge of 
Monghyr. ie 

The respondents or those whom they represent were the 
owners of a certain Mahal Bisthazariin which they helda large 
area called ijmali or joint share. They were jointly liable for 
the revenue of that area, For arrears of revenue this joint share 
was sold by auction and was purchased by the Appellant on 
the 9th September 1901. In 1902, the respondents or those 
whom they represent instituted a suit against the appellant to 
have the sales of the 9th September, 1901, set aside and to 
obiain possession of their respective shares. The suit was decreed 
by the trial court on the 30th June, 1904 and eventually by an 
order of His Majesty in Council, on the 3rd February, 1915. - 


Meanwhile, partition of this joint share under the provisions 


_ of the Bengal Estates Partition Act of 1897, was completed, in 


1908. 
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-set aside the order of the Subordinate Judge and remanded the P.C, 

application to the Subordinate Judge for the purpose of ascer- Baijnath 

taining which were the shares which by the partition had been Goenka 
v 


substituted for the original shares. Hence the present appeal. Maharaja Sit 
The facts are fully set out in the Judgment of the Judicial Ravaneshwar 


i Prasad 
Committee, Singh. 


1922 Jan. 20. De Gruyther K. C. (Dube with him) ifor 
the appellant :— . 
“The decree of the 30th June 1904 is not capable of execu- - i 
tion, as it was only for possession of certain shares. 
After the partition the parties have to establish their right 
to possession of the substituted shares by suit or to apply to 
the Judicial Commitee for an amendment of their Order of the 
3rd February, 1915. 


Lowndes K.C. and Wallach for the respondents :— 


l The decree of the High Court is right. The inquiry as to 

“what are the substituted shares on the partition of 1908 is a 
question arising between the parties and relating to the execu- 
tion and satisfaction of the decree within the meaning of 5. 47 
of the Civil Procedure Code. S. 47 (2) is intended for the 
~urpose of enabling the Courts to treat applications as suits or 
vice Versa. 


De Gruyther replied, 


Feb 9th 1922, The Judgment of. their Lordships was 
delivered by F 

Sir John Edge.—These.are three consolidated appeals. It Sir John 
will be convenient to dispose at once of the appeal in which ee 
Musammat Bibi Nabi Zohra is the appellant. -That appeal is 
not supported, and will be dismissed with costs, 


In the other two appeals which will now be considereu, 

"Rai Baijnath Goenka was the appellant ; he is now dead, anc 
is represented by his minor son through his mother and 
- -guardian, his next friend. These two consolidated appeals are 
-from two decrees, dated the 24th April, 1917, of the High 
Court at Patna, which reversed the decrees, dated the 22nd 
February, 1916, of the Subordinate Judge of Monghyr, by 

- which the Subordinate Judge dismissed applications by the 
respondents here or those whom they represent for the execu- 

- tion of a decree of the Subordinate Judge of Monghyr of the 
30th June, 1904, which on the advice of the Judicial Commitee 
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of the Privy Council had by an orderof His Mafesty in 
Council of the 3rd February, 1915, been restored, except as to 
villages Matasi and Mirzagunj. 


In order that the questions in dispute in these appeals 
may be.understood, it is necessary to refer briefly to some facts 
and to the history of the litigation in which these appeals 
have arisen. 


Mahal Bisthazari, in the District of Monghyr, which in- 
cluded 360 villages, was jointly owned by a number of persons, 
including the respondents or those whom they represent. The 
owners of the specified but undivided shares had applied for 
and ebtained from the Collector a separation of accounts under 
Act XI of 1859, There was left a large area of the Maha] 
called the ijmali, or joint share, the owners of which remained 
jointly liable for the revenues due, or to become due, in respect 


„Of that area, The respondents or those whom they represent 


owned in the ijmali share 14 annas, 1 dam (pucca) out of 16 
annas (pucca) of village Lohara, and shares in village Padmaot 
and other villages. The revenue due in respect of the ijmali 
share was in arrear in 1901, and the ijmali share was sold by 
the Collector by auction on the 9th September, 1901, and wag 
purchased by Baijnath Goenka, who was placed in possession 
as the purchaser. Applications to the Collector for the parti- 
tion of Mahal Bisthazari had been made in 1876, and the pro- 
ceedings to partition were continued under the Bengal Estates 
partition Act, 1897, The partition had not been completed on 
the >th September, 1901, but it had, been completed before the 
decree of the Subordinate Judge of the 30th June 1904, was 


. made in Suit No. 596 of 1902. 


In 1902 the respondents or those whom they represent 
and other share owners brought suit No. 596 of 190z against 
Baijnath Goenka to have the sale of the 9th September, 190}, 
set aside, and to obtain possession, and the Subordinate Judge, 
by his decree of the 30th June, 1904, set aside the sale and 
decreed possession and mesne profits in favour of the respond- 
ents, the mesne profits to be aScertained in execution. The 
Subordinate Judge, when he made that decree apparently had 
not been informed that the Collector had completed the 
partition, or indeed that proceedings for partition had been 
commenced, He made his decree in favour of each plaintiff 
or set of plaintiffs in the suit for” possession of his respective 
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share a$ if no partition had taken place. ‘The shares speci- 
fied in his decree are the shares to which the plaintiffs 
would have been entitled respectively if no partition had taken 
place, and S. 26 of the Estates Partition Act, 1897, was 
not in the decree complied with. Baijnath Goenka appeal- 
ed from that decree to the High Court at Calcutta, and that 
High Court, holding that the sale was valid by its decree of 
the ist May, 1907, set aside the decree of the 30th June, 1904, 
of the Subordinate Judge. From that decree of the High. Court 
at Catcutta,- the respondents appealed to His Majesty in 
Council. That appeal* to His Majesty in Council came before 
the Board in 1915, and the Board taking the same view of the 
irregularity and invalidity of the sale of the 9th September, 
1901, upon which the Subordinate Judge had made the decree 
of the 30th June, 1904, advised His Majesty that the decree of 
the High Court at Calcutta should be set aside and that the 
. decree of the Subordinate Judge should be restored, except as 
to the villages Matas: and Mirzagunj, as mentioned in the order 
of His Majesty in Council of the 3rd February, 1915. The 
Board ın so advising His Majesty was unaware of the proceed- 
ings for partition, and was not informed by the Gane or by 
any one of those proceedings. 


After the order of His Majesty in Council of the 3rd 
February, 1915, had been made, the respondents applied to the 
Subordinate Judge of Monghyr for execution of the decree of 
the 30th June, 1904, and for possession of the lands which had 
been substituted by the partition for the shares which thev had 
been entitled to kefore the partition. Baijnath Goenka objected 
and the Subordinate Judge, being of opinion that he could not 
in execution of the decree of the 30th June, 1904, grant pos- 
session of the substituted shares, as they were not the shares 
mentioned in the decree of the 30th June, 1904, and that the 
decree-holders could not get possession of the substituted share 
without bringing a regular suit to establish their title to them 
by his decree of the 22nd Februay, 1916, dismissed the applica- 
tions for execution. From that decree of dismissal the respon- 
dents appealed to the High Court at Patna, The appeals were 
heard together. and it was contended on behalf of Baijnath 
Goenka that the decree of the 30th June, 1904, could not be 
executed, and that it would be necessary for the respondents 

| “See (1915)42 LA 79. 
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here either to get that decree varied by an application’ to the 
Judicial Committee, or to establish their titles by a suit. The 
learned Judges of the High Court at Patna held that the decree 


of the 30th June, 1904, could be executed by giving possession 


of the substituted shares, and that an application to the Judi- 
cial Committee was not necessary, nor was a separate suit neces- 
sary, and by their decree of the 24th April, 1917, they allowed 
the appeals and directed the Subordinate Judge to restore the 
applications for execution to his pending file and to hold the 
enquiries necessary for ascertaining which were the shares, 
which by the partition had been substituted for the original 
shares, From these decrees of the 24th April, 1917, Baijnath 
Goenka brought these two consolidated appeals. 


Their Lordships agree with the High Court-of Patna that 
the decree of the 30th June 1904, could be executed by giving 
these respondents respectively possession of. the substituted 
shares, and that no application tothe Judicial Committee was 
necessary. The questions as to what were such substituted 
shares were questions which. arose within the meaning of S 47. 
of the Code of Civil Procedure, 1908, between the parties ‘and 
related to the execution and satisfaction of the decree of’ the 
30th June 1904. 

At the conclusion of the arguments in these two consoli- 
dated appeals their Lordships were informed by counsel that no 
stay of execution having been granted, the decree of the 30th 
June, 1904, has been executed pursyant to the directions given 
in the decreg of the High Court at Patna of the 24th April, 1917. 

Their Lordships will humbly advise His Majesty that these 
two consolidated appeals should Oe dismissed with costs. 

Appeal dismissed, 

Solicitors for the appellant : Watkins and Hunter. 

Solicitors for the respondents: T. L, Wilson and Co. 


K. V.L. N. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR, JUSTICE KUMARASWAMI SASTRI. 


G. Ramaswami Aiyar ... Petitioner * (Ast Plaintiff) 

v, 
Deivasigamani Pillai an .... Respondents (2nd Plaintiff 
others ; and'isi and 2nd dejen- 
dants.) 


Transfer of Property Act—S, 6 (c)— Right lo sue—Contribution—Right lo— 
Validity of —Risht of suit—Privily of Contract—Assigument of AU transferor's 
assets and liabilities-—Credilor of trausferor—Suit for recovery of acbt from 
lrausferee— Maintainabtility—Condilions. 


A right to contribution is not a mere right to sue for damages and is 
assignable A 


Where a person gets a.transfer of all the assets of his transferor and subjects 
himself to the payment of his-debts, a creditor of the transferor to whom such a 
transfer is communicated bas a right to proceed against the transferee. A suit by 
the credi tor against the transferee is, in such a case not open to tke objegnon 
that there is no privity of contract between the parties. 


Petition under S. 25 of Act IX of 1887; praying the High 
Court to revise the decree dated the 25th day of September 
1920 of the Court of the Subordinate — at Tanjore in S., C.: 
No, 708 of 1918. 


. A, V. Visvanatha Sastri for petitioner. 
N. Swaminatha Aiyar for respondents, 


The Court delivered the following 


Judgment :—I am of opinion that the decision of the 
Subordinate Judge cannot be supported. There can be little 
doubt that the sum of Rs. 426-13-5 forms part of the amount 
borrowed under Ex. B which is a mortgage deed executed by 
‘Sivachidambaram Pillai, the 2nd defendant in S. C. No. 264 of 
1908 and which recites that the money was borrowed and paid 
into Court for setting aside the Court sale. Ex. D., the lodg- 
ment schedule shows that the amount was paid by Siva- 
chidambaram Pillai. The word ‘ SadasivamPillai’ in the 
certified copy filed in Court is a mistake for “ Sivachidambaram’ 
Pillai ” as appears from the certified copy fled before me. It 


seems to me to be clear that as between Kanakasabhai Pillai- 


and Sivachidambaram Pillai Sivachidambaram who paid up the 
decree amount is prima facie entitled to contribution from 


<n 9 I 
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Kanakasabhai Pillai -as regards half the amount paid. Kanaka- 
sabhai Pillai died and his widow who is the 1st defendant in 
this suit conveyed her husband’s property to the 2nd detend- 
ant under a sale deed Ex, G dated the 28th April 1913 direct- 
ing-him to discharge her husband’s debts. i at 


The main contention on behalf of the respondents is that so 
far as the 2nd defendant in this suit is concerned there is no 
cause of action against him, and consequently that the last 
plaintiff in the present suit who got an assignment of the rights 
of Sivachidambaram Pillai acquired nothing because the right to 
contribution is merely a right to sue for damages. No case has 
been cited to show that aright to contribution is not assigna- 
blé. As regards the contention that there is no cause of action. 
against the 2nd defendant it should be noted in the present 
case that the 2nd defendant has taken an assignment of all the 
properties burdened with the obligation to pay the debts. There 
is the further fact in this case'that when the decree-holder in the 
Small Cause Suit No. 264 of 1908 attached the property the 2nd 
defendent as the assignee offered .to pay off the Ist defendant’s 
share of.the decree amount. I.think that where a person gets 
a transfer of all the assets and subjects himselfto the payment 
of debts a creditor to whom sucha transfer is communicated 
hasa right to proceed against the transferee. In Grender 
Chunder Ghose v, Mackintosh 1 the question as to how far lands 
purchased from a Hindu devisee are liable in the hands -of the 
purchaser for the testator’s debts was raised and it was held 
that the purchaser was liable if it could be proved that such 
purchaser knew that there were debts of the ancestor or testator 
kept unsatisfied and also that the heir or devisee to whom he 
paid his purchase money intended to apply it otherwiise than, 
in the payment of such debts; but a purchaser ignorant on either 
of these points has a safe title. This case was followed with 
approval in Kasuimunnissa Bibee v. Nilaratna Bose 2. In the 
present case it is clear that the alienation in favour of the 2nd 
defendant was subject to the payment of the debts of Kanaka- 
sabhai Pillai and thatin the course of the execution proceedings 
the 2nd defendant offered to pay Kanakasabhai Pillai’s portion 
of the decree amaunt. The creditor therefore was given notice 
of the assignment in favour of the 2nd defendant and of his 





], (1879) I. L. R. 4, Cal 897. 2. (1881) I. L. R. § Cal, 79, . 
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. willingness to pay Kanakasabhai Pillai’s share of the decree 


t 


amount. The case therefore falls within the decision of Jenkins, 
C.J. and Mookerjee, J. in Debanarayan Dutt v. Chunilal Ghose 1, 
The-2nd defendant who paid the decree holder is entitled to all 
the rights which the decree holder would have had. Vide Rajah 
of Viztanagaraim v. Rajah Setrucherla Somaskhararaz 2, 1 have 
in Itti Panku Menon v, Dharinanachan 3 given my reasons for 
holding that the ruling in Tweddle v. Atkinson 4 is not of universal 
application and is subject to exceptions and it seems to me that 
a person who takes an assignment of all the properties of a 
deceased from his legal representative undertakıng to pay his 
debts cannot be heard to say that he is not liable in a suit by a 
creditor on the simple ground that there is no privity of con- 
tract between the parties. In cases like the present I am of 
opinion that S. 94 of the Trusts Act applies. The consideration 
was the amount of cash paid to the vendor less the amount 
which the purchaser would have to pay to the creditors and it 
was never intended that the purchaser should take the property 
free from the obligation undertaken by him. | 


I reverse the decree of.the Subordinate Judge and pass 
a decree for the Ist -plaintiff for Rs. 100-13-9 being the decree 
amount payable to the Ist plaintiff (the suit having been com- 
promised as regards 2nd plaintiff) in respect of the amount paid 
by Sivachidambaram Pillai in satisfaction of the decree in S. C. 


- No, 264 of 1907 with costs throughout on the amount decreed 


and interest from date of plaint up to date of payment, 


A-S: Vi Order set tside, 


gE) 


———— AAA AAA E eS, 
1. (1914) I. L. R. 41 Cal. 137. 2. (1903) I. L. R. 26 Mad. 686. 
3. (1917) I, L. R. 41 Mad. 488, 4. (1861) I. B. and S. 393. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MnR, JUSTICE COUTTS TROTTER AND MR, JUSTICE 


_RAMESAM, 


Joravarmull Chatnpalal Appellant (Atiction 
Purchaser), 


v, 


Jeygopaldas Ghanshandas by his ... Respondents (Plaintif 
agent Mugduth and others. . and Defendants 1 
and 2). 

Comlract—Offer and acceplance—Auction—Bidding ai—Nature and inci- 
dents of —Withdrawal of bid before property is ktocked down to bidder—kight of 
— Effect. 

A bidding at an auciion is merely on offer which can be retracted until it is 


dccepted. 


Appellant made a bid at an auction (the highest bid that was made), but be- 
fore the propetty was knocked down, he discovered that the property sold was 
subject to a mortgage and attempted to retract his bid. Tae auctioneer nevertheless 
knocked the propsrty down to him for the figure that he had bid. In an applica- 
tion filed by the owner of the property for declaring appellant as the auction pur- 
chaser at the said sale, Held that appellant’s bid was no more than an Offer and he 
was entitled to withdraw the same before it was accepted by the property being 
knocked down to him by the auctioneer. 


English and Indian auchoriuies on the point considered. 


On appeal from the order of the Honourable Mr. Justice 
Ktumaraswami Sastri dated 28th day of April 1921 and made in 
an application by plaintiff for declaring the appellant herein as 
the auction purchaser in the sale held in execution of the decree 
in Civil Suit No, 1108 of 1917, on the file of the High Court of 
Judicatureeat Bombay, in the exercise of its Ordinary Original 
Civil Jurisdiction, transferred to this High Court for execution, 


T. R. Ramachandra diyar and V. Radhakrishnayya for 
appellant. 

A, Krishnaswami dAiyar and N. Rama diyar for Ast 
fesponclent. l @ 

The Court delivered the following 

Judgments :—Coutis Trotter, J. :—This case gives rise to a 
point of law which has been considered from various aspects 
both in England and in this country. The facts are these : The 
appellant in this court went to an auction and made a bid of 
Rs. 29,200 which turned out to be the highest bid that was 
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made, bait before the property was knocked down he seems to 
have discovered that there was a mortgage on the property 
subject to which the sale was being conducted. It is not 
suggested that there had been a concealment about this, but 
merely that in point of fact it did cometo the knowledge 
of the appellant only a few minutes after he made this bid 
and before the hammer tell. As soon as it did come to his 
knowledge he attempted—I say attempted because it was not 
given effect to—to retract his bid, but the auctioneer would not 
have it and knocked the property down to him for the figure 
that he had bid, and it is now sought, on behalf of the owner of 
the property, to enforce that against him, and the learned judge 
has found in favour of that contention. 


There is a good deal of authority on this matter and there 
is authority which, on the face of it, appears to be quite clear. 
The first case I propose to refer to is the case of Payne v.-Cave ! 
where the auction was one with the usual condition that the 
highest bidder should be the purchaser. There exactly the 
same thing happened ; a bid was made but before the hammer 
fell it was retracted, and the.Court in giving judgment express- 
ed itselfas follows :—“The auctioneer is the agent of the vendor, 
and the assent of both parties is necessary to make the contract 
binding ; that is signified on the part of the seller by knocking 
down the hammer which was not done here till the defendant 
had retracted. An auction is not unaptly called locus penttentiae, 
Every bidding is nothing more than an offer on one side, which 
is not binding on either side till it is assented to. But accord- 
ing to what is now contended for one party would be bound 
by the offer, andthe other not, which can never be allowed,” 
After that was decided Lord St. Leonards in his treatise on 
Vendors and Purchasers writing in the light of that case says 
this: “ A condition that no person shall retract his bidding 
was originally suggested to me by the case of Payne v. Cave ! 
and it has now become a common condition, But I always 
thought it one that could not be enforced, ” Of course Lord 
St. Leonards at the time he wrote these words was not Lord 
St. Leonards but Sir Edward Sugden and I have no doubt 
that great quantities of particulars and conditions of sale were 
settled by him, and what he says amounts to this, —wwhen I have 
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put inacondition against a bidder being allowed to with- 
draw his bid, | have always been of opinion myself that it was 
waste paper. i 
The next case in which the matter is referred to is the case 
of Jones v. Nanney 1 There is very little to say about the actual 
decision, but it is being relied upon by the respondent in this 
case because of a certain interpolation on page 99 of some 
observations made by Mr. Baron Wood on the first argument ; 
he threw out the suggestion that the solution of the whole 
matter might be sought not in the ordinary rules as to offer and 
acceptance but in the doctrine embodied in €. 17 of the 
Statute of Frauds. : & 
The-next case which I wish to refer to is the case of Freer 
v. Rimner ? which was before Shadwell V. C. There an estate 
was put up for sale under a decree ‘and the estate was subject 
toa mortgage aud the mortgagee through his solicitor con- 
sented to the sale. When the sale took place the solicitor of 
that very mortgagee attended the sale and made what once 
more turned out to be the highest bid. He then purported to 
withdraw it before the hammer fell but it was sought to hold ` 
him on behalf of his client to the contract. The report is very 
meagre and it is very difficult to make out exactly on what 
grounds the case proceeded. There was a condition there that 
no bidding should be retracted, so that the very situation Sir 
Edward Sugden had sought to emphasise had arisen. But all 
that we are told is this: “ The Vice-Chancellor refused the 
motion with costs,’—that was a mation to declare that the sale 
was not binding on the mortgagee.—“on the ground that, as the 
estate had been sold with the mortgagee’s consent, his solicitor 
ought not be allowed to defeat the sale,” I feel very great 
difficulty in grasping what precisely was the conception that. 
was intended to base upon.it. Ido not for a moment say that 
it is wrong, but it seems to me that it hinted at some kind of. 
doctrine, whether of estoppel or refusing a person approbation 
and reprobation in the same breath ‘I do not know, and I see 
that most of the Judges who dealt with this case have felt a 
difficulty about it. In no event can it be, as appears to be 
suggested by the learned trial Judge, an authority for the-pro- 
position in such a matter as this that there is a difference bet- 
ween a Court sale and a private sale. Apparently in one 
1, (1824) 13 Price’s Rep. at p. 76: 147 E.R. 925. 2. (1844) 14 Sim, 391. 
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passage in the middle of page 23 the learned Judge seems to 
think that this case establishes such a distinction. The matter 
is a question of the law of contract and nothing else, and it 
cannot matter whether the sale is by a court or by a private 
auctioneer. : 


I now come to the case which, if I may say so, has given 
rise to all these difficulties and that is the very well-known and 
admittedly very unsatisfactory case of Marlow v. Harrison 1, 
It was unsatisfactory for many reasons. In the first place, ‘it 
ended in nothing, because the plaintiff was given an opportu- 
nity to amend his plaint which he ia the end never did, and 
the three’learned Judges, Martin B., Byles J and Watson B., 
gave a decision based on one ground, whereas Willes, J. and 
Bramwell, B., two of the greatest masters of the Common Law 
who have ever lived, preferred to rest their judgment ona 
totally different ground, although they did not go the length of 
dissenting from the ground taken by the other learned Judges. 
The facts in that case were these : A mare was put up for sale 
and advertised to be sold “without reserve ”. The plaintiff 
bid for the horse and was the highest bidder of the lay. public 
as I may call it. But the owner of the horse, to save the horse 
from going at that price, madea bid and the horse was knocked 
down to him for 61 guineas which was one guinea more than 
the plaintiff's bid, andjthereupon the latter brought his action 
against the auctioneer. The three learned Judges I have refer- 
red to, Martin B, Byles, Jj and Watson B., came to the con- 
clusion that they could feund themselves upon what they 
supposed to have been decided inthe case of Denten v. Great 
Northern Railway 2, It is to be observed that, whether Denton’ s 
case was rightly decided or not—anda very great number of 
eminent members of the profession have held very strong 
opinions that it was not-—even taking it asit is, it turned out in 
the end to be a decision founded by the learned Judges not on 
contract but on tort. The Court in Warlow v. Harrison 1 
basing itself on that, found this, that owing to the contract that 
the horse should be sold “without reserve”, there was a binding 
Contract when the last open bid was given,- that is to say, they 
held that a bid at an auction is not a mere offer which can be 
revoked before acceptance but really clinched the bargain 


1. (1858) 1 El. and El. 295, 309, 
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owing to the clause that the highest bidder should,get the 
property. That, of course, is only as it were a converse of this 
case, but the other two learned Judges preferred to put it on a 
much narrower ground—one which we are not concerned with 
in this case at all—namely, that by putting up the horse “without 
reserve”, the defendant, auctioneer, held himself out as having 
authority to conduct the sale on those terms, namely, “ without 
reserve”. That obviously he had failed to do and it was a 
matter which might well sound in damages to the plaintiff, but . 
it would not make him as upon the other view the actual 
purchaser and owner of the horse. 

After Marlow v. Harrison 1 there is a series „Of cases 
which discuss the problem raised by it. In Harris v. 
Nickerson 2 a gentleman went off to Bury St. Edmunds 
to attend a sale of certain brewing materials, plant and 
office furniture, He went to buy the furniture if he could buy it 
and when he got to the auction things he wanted to buy 
were not put up to auction at all but were withdrawn, and he 
brought a suit to recover damages for his loss of time and his 
travelling expenses. The Court held—one is not surprised to 
learn that no such action!would lie because the suit was such 
as might lie in the case Of everybody who attended the sale for 
cart hire and travelling - expenses and Lord Blackburn—and 
that is the realinterest in the case—says this: ,“As to the case 
cited: In the case of Warlow v. Harrison the opinion of the 
Judges in the Exchequer Chamber appears: to have been that 
an action would. lie for not knocking down the lot to the 
highest bona fide bidder when the sale was advertised as with- 
out reserve ; in such a case it may be that there is a contract to 
sell to the highest bidder, and that if the owner bids there is a 
breach of the contract; there is very plausible ground at all 
events for saying, as the majority of the Court thought, that 


the auctioneer warrants that he has power to sell without re- 


serve. Inthe present case unless every declaration of inten- 
tion to do a thing creates a binding contract with those who 
act upon it, and in all cases after advertising a sale the auc- 
tioneer must give notice of any articles that are withdrawn or be 
liable to an action, we cannot hold the defendant liable.” I feel 
the interest of that passage is as being a very clear indication 
that that very learned and eminent Judge Lord Blackburn was 

1. (1858) 1 El, and El. 295, 2, (1873) I. L. R 8 Q. B. Cases 286. 
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“not byeany means satisfied that the first ground of decision in 
Warlow v, Harrison 1 was rightly decided but preferred to rest 
himself on-the ground taken by Bramwell, B and Willes, J. 


J now come to more recent cases and the first I propose 
to refer to is the case of Johnston v. Boyes? a decision 
of Mr, justice Cozens Hardy sitting alone. That was a case 
which came to nothing so to speak, because the plaintiff’s case 
failed on the ground that he was not a bona fide bidder at all 
as he was a pauper from whom no auctioneer would accept a 
cheque in payment of the deposit. But the learned Judge was 
prepared to deal with the case on the footing that if the pro- 
perty is to-be sold on the terms contained ina printed form 
then the person who makes a bid may be taken to have accept- 
_ed the offer in terms of those conditions, and in coming to that 
conclusion he based himself on Warlow v. Harrison 1 and also 
on Carlill v. Carbolic Smoke Ball Co, 3. With the greatest respect 
to so eminent a Judge I do not think that Carill’s case has really 
any bearing on a matter of this kind because, notwithstanding 
that there was an offer on the part of the defendant company, 
the only matter under discussion was whether what the plaintiff 
in that case, Mr. Carlill did, amounted or did not amount to 
an acceptance of that offer, and there was no question as.to 
which was offer and which acceptance, which is the whole 
point in this case. The point is, is the person who bids at 
such an auction making an offer or is he accepting an offer 
which is outstanding before him?, 

The next case is Memanus-v, Fortescue 4 decided by Collins 
M. R. Cozens-Hardy L. J, who had been a party te the judg- 
ment in Johnston v. Beyes 2 which I, have just referred to, and 
Fletcher Moulton, L. J. That was a case of sale by auction 
subject to reserve and by a slip the auctioneer knocked down 
the property to the plaintiff at a figure lower than the reserve 
price. The Court held that everything that happened was 
subject to the condition that the reserve price should be reach- 
ed and that as the purported sale took place before the reserve 
price was reached it conferred no rights upon the purchaser ; 
and the Master of the Rolls alluded to an earlier case, Rainbow 
v, Howkins'5, That was another case of slip by an auctioneer 


1. (1858)-1 EL and El. 295. 2. (1893) 1 Q. B. 256. 


3, (1899) 2 Ch. 73. 4. (1907) 2K. B. 1. 
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putting up a pony on which a reserve price had-been put stating 


by mistake that the sale was without reserve; and a suit was 
brought for delivery of the pony or for.damages for breach of 


-warranty of authority to sell without reserve. The learned Judges 


held that no case could possibly lie on the sale because there 
was no memorandum of the purchase that would satisfy the 
requirements of the Statute of Frauds. As regards the claim for 
damages’ fer breach of warranty, they held that there was ‘no 
breach “of warranty because the principal would have been 


‘bound by the -action of his agent the auctioneer in -knocking 


down the hammer; and that even had the principal been sued, 
the same difficulty would have arisen, namely, the mistake of 
the agent, but as the principal would have been bound there 
was no breach of warranty of authority. But with regard to 
that case Collins M. R. says this: “With regard to the case of 
Rainbow v. Hawkins | which has been cited in support of the: 
plaintiff's case, in my opinion it does not conflict with anything 
that I have said. I do not think the decision is an authority in 
support of the plaintiff's case, but if it could be so treated I 
should desire to consider further whether it can be supported. 
In the view I take of this matter the decision of the learned 
Judge was right and the appeal should be dismissed.” 
Cozens-Hardy L. J. points out the distinction between MWarlqw 
v. Harrison on the lines of which Mcmanusv, Fortescue was 
launched and the case dirertly decided before. them and says. 
that in the latter case the contract was subject to the reserve 
and that contract had never been broken and that consequently 
the plaintiff could have no cause of action. 


© Inow desire to refer to two decisions of this Court, 
One of them is the case of Agra Bank v. Hamlin 2. That. 
was again,a case of a withdrawn bid and the learned, 
Judges decided that the buyer had a locus , penitentiae 
until the actual fall of the hammer. It is quite true “that 
Muttuswami Aiyar, J..alluded to this fact that there was no 
condition provided in the conditions of sale, that the bidders. 
should not withdraw .their bids, but the other learned Judge. 
Mr. Justice Best has not preferred to put it on that ground; 
and the decision proceeded on the broad principle that a-bid- 
ding at an auction is merely an offer which can be retracted 


1. (1904) 2 K. B, 32a. _ 2 (1890) I, L, R. 14 Mad. 235. 
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until it ig: accepted. Then finally there isa recent decision 
Raja of Bobbili.v. Suryanarayana Rao1a decision of Oldfield 
and Seshagiri Aiyar, J], which emphatically repeats the proposi- 
tion derivable from the earlier cases that a bid at an auction is 
merely a proposal which is not binding until itis accepted. In 
that case the auction was adjourned and the person who made 
the bid died before. the auction was resumed; and it was 
held that the last bid he had made was not one which was 
binding upon his estate because it had not been accepted. 


Mr. A. Krishnas wami Aiyar in the course of his interesting 
argument craved in aid the cases jwhich relate to the exercise 
of options, of which the really direct and the most familiar 
are Denton v. G, N. Ry, 2 and Burton v. G. N. Ry. 3 But we do 
not think that the analogy is sufficiently close to give us very 
much assistance. What was really decided in those cases is 
this, that a person who undertakes to supply a railway with 
goods as.ordered during a certain period is really makinga 
continuous offer ; the moment the railway gives ‘an order for 
the supply of goods at the specified rate, protanto there is a fixed 
and definite enforceable contract, but until such a specification 
is made the thing merely remains an offer which can be with- 
drawn by the person who makes it.’ In any event, the railway 
company could always write and say, “ We do not intend to 
give any further orders under this document,” and against such 
action there could be no remedy at all. It appearsto us that 
it only introduces confusion into matters of this kind to talk 
about a unilateral contract. ‚Take the option cases. They do 
not mean that one person is bound and not the other and that 
consideration ‘has only-passedifrom one side or is expected to 
pass to the other. That would be like the case of Cooke v, Oxley 4, 
It is perfectly true that if a person agrees to keep an offer open 
and is paid for doing so it is a perfectly valid agreement to keep 
the offer open. On the other .hand, in the option cases, there 
is no consideration to prevent the person who made the offer 
from withdrawing it. In such cases there are really two 
contracts: There is the main contract if it comes to birth 
and there is the preliminary collateral contract to ensure, in 
return for additional consideration, that the offer to enter into 
the main contract shall remain open and that the door shall not 





1. (1917) I, L. R. 421 Mad. 776: 37 M. L. J. 274. 2, (1856) 3 E. & B. 860. 


2. (1854) 23 L. J. Ex. 184. 4. (1790) 3 Term, Rep. 653. 
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be closed for the time delimited in the agreement. In the case © 
of Cooke v. Oxley 1 there was no consideration. The contract 
was proposed ; the person to whom it was proposed promised 
that he would keep his offer open to a certain hour of the day, 
and before that it was sold to somebody else ; there was-no inde- 
pendent consideration whatever which could be referred to. a 
promise to keep the contract open. In the case of such options 
it will be seen that part of the consideration for- the option 
must be supposed to be the entry into the original contract. 
It is very clearly put by the House of Lords in the well-known 
case Of Welby v. Matthews, 2, That was a case of a hire purchase 
agreement. The point on which the case turned was the appli- 
cability of S. 9 of the Factories Act, 1889, which gave the power 
of conferring title into the hands of a person who satisfied the 
definition of the Act of being “a person having agreed to buy 
goods”. The person in question, one Brewster, took up a 
piano on the hire purchase agreement, which has become so 
familar since that date, on the terms that he paid so much a 
month, that he could terminate the hiring by delivering up the 
piano at any time, but that when and if he had paid a specified 
number of instalments within a certain period of time, as from 
that date it would become his absolute property. What 
happened was that before he became the owner he pledged it 
with a pawnbroker as security for an advance. The question 
was whether the hirers were entitled to take the piano away 
from the pawnbroker or the pawnbroker could set up a right to 
be protected under S. 9 of the Factories Act. It was held that 
the pawnbroker was not protected ‘because the pledger was not 
a person Who had “agreed to buy goods.” All he had done 
was to enter into a contract whereby it was within his power 
to buy the piano if he liked to buy it but which did not bind 
him to do so. Lord Hershchell says this : I cannot think that 
an agreement to buy, “ If he does not change his mind,” is any 
agreement to buy at all in the eye of the law. If it rests with 
me to do or not to do a certain thing at a future time according 
to the then state of my mind, I cannot be said to have contract- 
ed to do it. It appears to me that the contract in question was 
in reality a contract of hiring, and notin name or pretence 
only.” But I think the analogy as I say of the option cases is 
very faint and its only value is as (showing this, that you can 





1, (1790) 3 Term Rep. 653. 2. (1895) A.C. 471. 
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have the legal right to get something done for you, or given to 
you, or handed over to you, at your option, at a future date, 
and that such an agreement can be so drawn up as to be per- 
fectly valid and binding. All we are concerned with in this case 
is to determine whether the bid in auction is to be regarded as 
the acceptance of the general offer made by the auctioneer as 
Mr, Krishnaswamti Aiyar would ‘have it, or whether it is merely 
an offer which is for the auctioneer, as the agent of the vendor, to 
accept by knocking the property down. Itseems to me thatthe 
very word “bid” or “bidder ” is indicative of a person who is 
making an offer rather than concluding an arrangement. 
But apart from that, we think it is quite clear that to take 
any other view leads to such a complexity of artificial 
reasoning that it is clearly indicative that the conclusion 
is not sound. Mr. Krishnaswami Atyar was faced with 
this difficulty that if I bid Rs. 20 and that is called an 
acceptance anda contract and if another man bids Rs, 25 
the next moment it is another acceptance and another contract 
and he had to admit that on this tortuous reasoning it is a 
contract subject to the condition that what is a good contract 
at one moment becomes entirely void immediately after. By 
taking what is, to my mind, the plain common-sense view, a 
person who bids at an auction, thereby does not conclude a 
contract but states an offer by which, until. he withdraws it 
himself, he becomes legally liable for the amount of his bid, 
But on the other hand, we think that like all other offers it is 
subject to the ordinary incidents of law that, untilit is accepted, 
it is open to the offerer to withdraw it and make it as if it had 
not been made. . 

We think that the conclusion come to by the learned Judge 
is not warranted by the authorities or on principle, and we 
must allow the appeal with taxed costs throughout. 


Ramesam J: 1 agree. 
A. S. V. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


PRESENT:—MR, JUSTICE COUTTS TROTTER AND MR. ee 
RAMESAM, 


K. M. P. R. Firm, merchants carrying ... Appellants* — 
on business at No. 31, Coral Merchants (Garnishees). 
Street, George Town, Madras. | 

JA 


The Official Assignee of Madras, and as such 
the Assignee of K. Ponniah Chetty, Insolvent 
in I. P. No, 119 of 1919, ... Respondent. 


Contract Act S. 72—Contract for sale of goods—Excess deliver y—Mistake— 
Sale of goods by purchaser to other fer Poses of purchaser— E AN 
restitution—Limits of, : ; 


Where A. contracts to sell to B. 70 bales of cotton mulls, each bale containing 
100 pieces and by mistake delivers 70 bales containing 7014 pieces in all to B. 
and B. labouring under the same mistake as A. sells the bales as containing 100 
pieces each to other persons, B. is not thereafter liable to restore to A. the extra 
pieces delivered or: to pay for them. The doctrine of equitable restitution 
applicable to a'case like the present is that where money is paid or goods delivered 
lo a person by mistake, it can be recovered so long as hiss tatus guo is maintained, 
that is to say, SO long as he can be equitably regarded as having petained the benefit 
of that which was paid or delivered to him 

Standish v. Ross (1) Shand v. Grant (2), Holland v. Russel a Klimwars 
Sons and-Co, v, Dunlop Rubber Co. (4) Referred to. < 


On appeal against the judgment and order dated the 4th 
day of January 1921 of the Honourable Mr. Justice. Phillips, 
passed in the exercise of its Insolvency Eee in I, P. No; 
119 of 1919, 

' V. Varadaraja Mudaliar for garneshus eE A 


R. N.e Aiyangar instructed by A. Kandasant Mudatiar for 


oS pOne eni, 
- The Court delivered the following.” 
Judgments :—Coutis Trotter, J] ;—This isa curious and 


interesting case and has been argued with ability on both 
sides. It arises in this way. A firm called A. T. Chetty 
and Co. sold to K. M. P. R. Firm 70 bales of grey mulls at 
Rs. 15a piece, each bale to contain 100 pieces. That was 
on the 7th September 1918 just before the looting. On 
the same day K, M. P. R. firm entered into an exactly 
similar contract with K.. Ponniah Chetty, an insolvent, The 





* O. S. A. No. 21 of 1921, 3rd March. 1922. 
1. (1849) 3 Exch. 527, 2. (1863) 15 C.B. (N. S.) 324. 


3. (1863) 14 B. and S. 14. 4, (1917) 97 L. T. 263. 
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-insolvend entered into a contract with other people with which 
we are not concerned. In due course of time, the-goods were 
delivered to K, M. P. R, firm and delivered by K. M.P.R. firm 
to the insolvent Ponniah Chetti who delivered them to some- 
body else.. Nearly two years later, on July the 20th, it was dis- 
covered that one bale contained 20. pieces in, excess, another 5 
and a third a shortage of 11 pieces so that there had been a 
delivery under the various contracts of 14 pieces in excess. , 
Now it does not matter for the purposes. of the case 
whether it was a sale of. the bales or sale of the pieces because 
if it was a sale of the bales, it has been dealt with throughout 
on the evidence that this was not a mere question of an allow: 
ance for shortage or excess but that the excess was of such a 
character on the one hand and the shortage was of sucha 
character on the other that the bales affected cannot be treated 
as delivered under the contract. at all. If it was a sale of the 
pieces, the matter is even clearer because it comes to this, that 
the man who contracted for the sale of 7000 pieces had got 14 
pieces which were not taken into account in the price which he 
paid. A question has arisen whether K., M. P. R. Firm had 
taken into account the price of these 14 pieces in their settle- 
ment with the Official Assignee as representing Ponniah Chetti’s 
estate. They say “we delivered to you goods which you were 
not entitled to. Wedo not care what their subsequent history 
was, you had our goods and you have got to pay.” It was 
argued at the trial that on the evidence, that this was a contract 
void in part by reason of mutual mistake. From the discussion 
in this court, it was made abundantly clear that no such 
question as to voidability arises in a case like the present where 
you have got a contract good on the face of it for unascertained 
goods described in a certain way which goods can be procured 
in the market after the date of the contract. There’ was no 
question of a contract about the subject matter of which the 
parties were under a mutual mistake like a contract relating to a 
ship that was not in existence at the time of the contract or the 
other classical instances in the books, It is a question not of 
the formation of the contract but a question of the execution of 
the contract if it was entered into, There has been excess 
delivery as regards a part of the contract and a short delivery 
as regards the rest and setting off the extra pieces delivered in 
one against the shortage in the other, so far as the net bales go, 
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the ansaction is outside the contract. For practical purposes, 
we can treat the matter as if it was a contract for. 7000 pieces 
with a delivery of 7014 and the 14 pieces must be treated as 
being outside the provisions of the contract altogether. 


The short point is this :—I deliver goods to a man by mis- 
take and he under the same mistake passes them on fo a third 
person and | sue him for the goods or their value; it is said by 
Mr. R. N. Aiyangar that the matter is covered by S. 72 of the 
Contract Act. “A person to whom money has been paid or 
anything delivered by mistake or under coercion must repay or 
return it ” and that there is no qualification there as to his hav- 
ing continued to act under the same mistake or altered his posi- 
tion, and therefore however equitable the English Law may be 
which protects men in such a case, it is not in this statute and 
cannot be imported into it. In the course of the argument, we 
were referred to the English cases on the subject. They are 
mostly agency cases where money. had been paid to an agent by 
mistake; and in good faith the agent had or had not paid it over 
to his principal, and the clear principle laid down in those cases 
is this: that if he still has the money in his hands, he has got to 
return it. Bavins Juner and Sims v. London and South Western 
Bank 1. If he has paid the money to his principal without 
notice of the claim, an action will not lie against the agent and 
must be brought, if brought at all, against the principal. The 
leading instances of that doctrine are Shand v. Grant 2, 
Holland v, Russel3 and Kleinwort Sons and Co. v. Dunlop 
Rubber Company 4. In the last named case, Lord Atkinson 
put it in rather more general terms at Page 265 by add- 
ing to the words “ or settled such an account with the principal 
as amounts to payment or did something which so prejudiced 


his position that it would be inequitable to require him to 


refund.” It appears to me that that doctrine of law does not 
rest on anything peculiar to the relation of principal and agent 
though it is the most usual instance which presents itself. The 
general doctrine appears to be this—Where money is paid or 
goods delivered to a man by mistake, it can be recovered so 
long as his staluis quo is maintained, that is to say, so long as 
he can be equitably regarded as having still the benefit of that 
which was paid or delivered to him, That is rendered pretty 


1, (1900) 1 Q. B. 270. 2. (1863) 15 C, B. N. S. 324, _ 
3. (1863) 14 Best and Smith 14. 4, (1917) 97 L, T. 263. ` 
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clear. byea case the other way, Slanish v. Ross. 1 There the return 
af the money was resisted because it was said that the person to 
whom it had been delivered had in the meanwhile applied the 
money to a'purchase. That may be a practical hardship for he 
might not have incurred the expenditure unless he thought the 
money was his, still if I have plaintiff's money which enables 
me to indulge in extravagance, I have already had the benefit 
of that money and whether I spent it wisely or foolishly he can 
get it from me although I have not got it. That principle 
moreover appears to be underlying the decision of the High 
Court of Bombay in Gangadas Mulji v. Haji Ali Mahomed 
Sahib 2 though speaking for myself, I deprecate the use of the 
term “estoppel” in relation to such a.case. I do not think that 
this has anything to do with -estoppel .or that it depends upon 
the conduct of the person against whom the estoppel is sought 
to. be. set up. The doctrine involved in the cases is the doctrine 
of;equitable restitution and doesnot depend on the conduct 
whether good or ill of anybody. It depends upon whether the 
person whom it is sought to bring to book -had his position so 
affected before the mistake .was discovered that it would not be 
equitable to compel him to meet the plaintiff’s claim. It appears 
to me that if by reason of mistake, instead of handing over 7000 
pieces a person hands over 7014 pieces to another and that per- 
son hands them to another labouring exactly under the same 
mistake as the person who. delivered them to him, it would 
be inequitable to compel that person to restore the goods 
or to pay for them to the person .who delivered them 
to him. . Lam quite prepared to say that S. 72 of the contract 
Act which I think has a bearing on this has to be gualified 
by. the doctrine of equity in order to render it intelligible. 
It is conceded that-it is so loosely drafted that by virtue of 
another section of the same Act, namely S. 21, the word 
mistake has to be qualified by the addition of the words 
“of fact ’; otherwise it would cover extra goods delivered 
under a mistake of law. But I think the simple solution is that 
propounded by my learned brother in the cours? of th2 argu- 
ment ; namely, taking the section liberally as suggested by Mr. 
R, N. Aiyangar, it will not cover the case because the words 
are “ a person to whom money has been paid (that is not forth- 
coming) or anything delivered by mistake or coercion must 


1, (1849) 3. Exch. 527, . 2. (1917) J. L. R. 42 Bom. 54, 
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repay or return it.” What he should do when the mney is 
simply passed on is not stated in the section. “Taking the 
words literally, he cannot return it when he has has not.got it. 
The-same result is arrived at by applying the equitable doctrine: 

It follows that the appeal fails and the judgment of 
Phillips, J. which adopted the judgment in a similar case of 
Kumaraswami Sastri, J must be upheld. 

I should like to say in conclusion though I think that the 
learned Judge’s attention in I, P. No. 4 of 1919 was misdirected 
to the question of void contract, if I may say so with respect, 
in another part of his judgment, he states the proposition which 
I have endeavoured to explain quite clearly and in a- form 
which is practically identical with that which 1 have tried to 
arrive at in this judgment. The appeal fails and must be dis- 
missed with costs taxed on the original side scale. 

Ramesam, J :—I agree with my learned brother in think- 
ing that this is nota case of void contract or series of void. 
contracts. The contract or contracts are perfectly valid. The 
only mistake is in the performance of the contract or contracts, 
Either the title to the goods (14 bales) has passed or has not 
passed on account of the mistake in the performance of the 
contracts. If the title to the goods has not passed, the remedy 
of the owner of the goods lis to trace his goods and sue for 
them. It is possible he has other remedies. If the title to the 
goods has passed, it may be that even the owner has no remedy. 
But an intermediate dealer in the goods like the plaintiff in the 
present’case has no cause of action against another in the 
position of the defendant. I think that the plain meaning of 
S. 72 of the Contract Act is that, the person to. whom the goods 
aré delivered must return them if he has them, What his duty 
is, if he has not-got them is another point on which the section 
is silent and consequently l-entirely agree with my learned 
brother in his conclusion viz., that he would not be liable in’ 
circumstances like those of the present case. 


A. V. V, Appeal domad 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT :—MR, JUSTICE AYLING AND MR. JUSTICE KRISH- 
NAN, 


Sundaresan Chetty alias a Appellant * 
Sundaram Chettiar Th (Plaintiffs). 

g Y, ” . 
Visvanatha Pandarasannadhi ... Respondents 
Avergal and another ... Defendant and supplemental 


l appellant in the Lower 
Appllatee Court. 


Religious Endowment — Debts — Borrowing by trustee—Tcinple necessity— 
Decree against temple funds—C. P. Code O. 22, Pr. 3 ‘and 10—New plea, when 
allowed to be raised by representative. 


- Where the trustee of a Hindu temple borrows money on a simple bond fer 
temple necessity contracting to repay the debt out of temple funds, ihe creditor is 
entitled to a decree aga‘nst the temple funds in respect. of the debt. Swaminatha 
Iyer v. Srinivasa lyer (1) distinguished. Lakshmindratheerthaswamiar v. Ragha- 
vendra (2) Row, Srimaih: Daivasikamani Pandarasaunadhi v. Noor Mahomed 
Rowthen rel. (3), on. 

Where a public trust is represented at different stages of a suit by different 
representatives, one not claiming under the other, the rule applicable to the case 
is O. 22 R. 10 and not O 22 R. 3 C.P. Code, Ina case falling under O. 22 R. 10 
C.P. Code the Court has a wider discretion to allow amendments and new pleas at 
the instance of a representative than it has under O. 22 R, 3 on the application of 
a. legal representative. Venkatarama Row v. Vekatalingama Nayantimvarn 4, 
destinguished. . - 


Second Appeal against the Decree of the District Court of 


Tanjore in A. S. No. 232 of 1918, presented against the Decree 
of the court of the Subordinate Judge of Mayavaram in O, S. 


No. 67 of 1915. ê 
T. V. Muthukrishna Iyer and N. Muthuswami Aiyar for 
appellants. 


S. Ranganatha Iyer for respondents. 
The Court delivered the following 


Judgments :—Krishnan, J. :—This Second Appeal arises 
froma suit brought by the plaintiff against the late Pandara 
Sannadhi of Vedaraniam Devastanam for money due on a 
bond executed by. him to plaintiff's deceased grand uncle, 





* S, A. No, 912 of 1920 14 March 1922, 
1. (1916) 32 M, L. J. 259. 2. (1920) J. L. R. 43 M, 795. 
3. (1907) I. L R, 31 M. 47, 4. (1921) 15 L, W. 72. 
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Plaintiff claimed a decree against the defendant persogally and 
against the trust funds as he alleged that the money was 
borrowed for Devastanam purposes. The defendant raised 
several pleas which are not material now but did not set up any 
plea that the debt was not binding on the Devastanam proper- 
ties, | 

The Subordinate Judge decreed the suit as brought, in 
plaintiff's favour and gave hima decree for payment by the 
defendant personally and out of the temple funds, The Pan- 
dara Sannadhi appealed and besides raising objections to the 
findings of the trial court pleaded that he was not in any event 
personally liable. He did not specifically object to the liability - 
cast on the temple properties, Pending this appeal the 
Pandara sannadhi was removed frorn office in another suit and 
the contesting 2nd respondent before us was appointed receiver 
of the temple properties. He was added as party appellant on 
his own motion and he asked for leave of court to file a new 
ground of appeal viz., that the temple funds were in any event 
not liable for the bond amount, Leave was given on condition 
that the point was to be arrgued as a pure question of law 
whether in the absence of an express charge on the temple pro- 
perty for the bond amount such property could be made liable. 
No question of fact was to be raised and it was to be conceded 
that the borrowing was for temple necessity and within the 
powers of the trustee and that by the contract of borrowing 
itself it was arranged that the debt was-to be paid from the 
trust funds. These conditions were accepted and the new 
ground was allowed to be raised. “There is no question now be- 
fore us whether these conditions should have been insisted on ; 
having accepted them it is not open to the Receiver now to go 
back upon what he did and ask fora trial on facts on the-point. 
For the purpose of this Second Appeal we must take the points set 
out above, as the basis of our decision, even though it is not 
very clear from the terms of the bond that the repayment of the 
whole debt was to be made from the temple funds. 


The learned District Judge has held that whatever the nature 
of the debt and of the contract regarding it might be, no 
decree could be given against the trust property because no ex- 
press charge had been created on that:property by the trustee 
and he relies on Swaminatha:Aiyar v. Srinivasa Aiyar 1, as the 


1, (1916) 32 M. L. J. 259, 
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authority for his view. It is urged by the appellant-plaintiff 
that this view is not right. è- 


Before considering that point it is necessary to consider 
the objection that the Lower Appellate Court should not have 
allowed the new plea to be raised in appeal by the Receiver 
who had been added as the Legal Representative of the Pandara 
sannadhi, when it had not been raised in the suit or in the 
grounds of appeal by the latter. In support of this contention 
the ruling in Venkatrama Row v. Venkatalingama Nayanim | is 
relied on. That was a case under O. 22, r.3C. P. C.; it 
was no doubt ruled ithere that a legal representative could 
only ask for such amendment as the deceased or the person 
whose representative he is could have asked for. It is not 
necessary to express an opinion whether this rule shculd be 
striclly followed in all cases under r. 3 or whether there is 
not a discretion left in the court to allow further amendments ; 
for it may be pointed out that the present case is one where an 
institution is represented at different stages of the suit by different 
representatives, one not claiming under the other, and the rule 
applicable isr. 10 of O. 22 and notr. 3. In such a case the 
court must be held to have a wider discretion to allow amend- 
ments and new pleas to avoid multiplicity of suits provided 
the character-of the suit is not changed and the opposite side 
is not preiudiced and the trial embarassed. Such difficulties 
do not arise here. 

But even if we assume that the rule laid down in the case 
cited strictly applied to the, present case, the leave to raise the 
new plea under the conditions insisted on was not improperly 
given; for it was open to the court to allow the Pandara 
Sannadhi himself to raise such a plea on appel as a pure ques- 
tion of law. The objection therefore‘ fails and must be overruled. 


Turning now to the main question argued, whether in the 
absence of an express charge on the temple properties a decree 
could be given against such properties or not, it seems to me 
the learned District Judge’s view that it could not be given is 
not correct on the facts of this case. He has based his 
judgment entirely on the ruling in Swaminatha Aiyar v. 
Srinivasa Aiyar 2 which I am inclined to think is not properly 


applicable here. In that case though the debtor was a trustee 


1. (1921) 15 L. W. 72. ji 2. (1916) 32 M. L. J. 259. 
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and the loan was intended and utilised for the’ benefit. „of the 
trust the only contract between him and the lender was 
contained in a promissory note pledging only his personal 
credit for the debt. The learned judges say that he (the 
creditor) did not obtain any charge on the property but only a 
promise on the part of the debtor to repay the debt. In other 
words no obligation had been imposed on the trust funds 
either by contract or by deed of charge, They do not however 
consider the position where a trustee acting within his powers 
of borrowing for necessary purposes of the trust has created by 
his contract a right of resort to the trust funds for repayment | 
of the debt which is the case before us. The English Cases - 
cited Strickland v. Symons 1 and In re Johnson : Sheerman v. 
Robinson 2 the observations in which are relied on by the 
learned Judges, do not seem to be in point here. The first was 
a case where a trustee carried on the business of a lunatic. 
asylum when the marriage settlement which created the trust 
onlv authorised the sale of it for the benefit of the wife and 
children of the settlor. He had borrowed moneys for the. 
business but the carrying on of the business itself was un- 
authorised. The trustee therefore could not have validly 
borrowed on the credit of the trust funds and had not purported 

to do so. In such a case, as the Lord Chanceller the Earl of 
Selborne points out, “there is no principle or authority for 
saying that if a trustee makes himself personally liable for 
goods the creditor thereby obtains a lien on the trust property”. 
There was in that case “no dedication or application of the 
trust property to trade purposes afid no provision .that the 
business wa to be carried on by the trustee” as the L, C. says, 

Thése observations obviously do not apply to a case like the 
present where the head of a temple having to carry on, in the. 
proper discharge of the duties of his office, the worship in the 
temple finds himself without the necessary funds to do so and, 
borrows with an express stipulation that the creditor should be 

repaid from the temple properties. The 2nd case referred to 
by the learned judges In re Johnson : Sheerman v. Robinson 2 
was one of an executor, under the will of a trader, who was 
directed to carry on the trade employing a specific portion of 
the estate for the purpose, He had incurred debts in the 
course of that trade and for trade purposes. It was not disputed 





1. (1884) 26 Ch. D. 245. 2. (1880) 15 Ch. D. 648. 
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that he the executor was personally liable for those debts the 
argument being only that as he was' entitled to be indemnified 
from the estate of the testator earmarked for the trade, -the 
creditors could also have direct recourse’ to such assets for 
payment of their debts. Jessel’ M. R. held that the creditors 


were only entitled to stand in the place of the executor as the 


debts were created on his ‘personal responsibility and claim 
paynient from such assets only when the executor himself ‘is 
not in default and is entitled to the’ indemnity. This is the 
principle of subrogation which obviously cannot be availed of 
without reference to the state of the account between the 
trustee and the cestui que trust. That case again seems to have 
no bearing on the case before us. 

On the other hand there is a recent decision of this 
court in Lakshinindratheertha Swamiar v, Raghavendra Row } 
which is in point. There, as here, the debt was 
incurred by a Pandarasannadhi the head of a Mutt, who is 
necessarily a sanyasi and for purposes binding on the mutt. 
There was no charge on the mutt properties, It was neverthe- 
less held that those properties could be held liable for the debt, 
There was no evidence there that the debt was borrowed on 
the credit of the mutt properties as we should take it there isin 
the present case ; the learned judges however presumed it from 
the fact that the trustee was a Sannyasi. It is not necessary to 
decide whether we should follow them in raising that presump- 
tion, for here we have proof that it was arranged that the ‘debt 
was to be met from the mutt funds. But it is an authority for 
holding that for a debt properly borrowed on the credit of 
mutt funds mutt properties can be made liable; and to that 
extent I am prepared to follow it though I should not be taken 
as concurring in all the observations of the learned judges. ' 

© We have again the case in Srimath Daivasikamani Pandara- 
sannadhi v. Noor Mahomed Rowthan 2, where a decree was 
given against mutt properties for the price of articles purchased 
by the Matadhipati for the use of the Mutt. There was no 
question raised there that the purchases were on the ‘paresonal 
credit of the matadhipati; on the other hand I think it was 
assumed that the purchases were on the credit of the mutt 
funds, The learned judges refused to follow the rules as to 
executors and pointed out that the powers of a trustee or 

1. (1920) 1. L. R. 43 Mad. 795, 2. (1907) I, L. R. 31 M. 47, 
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manager of a temple in borrowing were similar to:these of a 
guardian of an infant heir following the observations of the 
Privy: Council in Konwar Doorganath Roy v. Ramachandra 
Set 14, A debt incurred for the purpose of carrying: on the 


worship iri the temple is. clearly for a necessary purpose.and is 


in my opinion recoverable from the temple funds. Though 
doubt has been thrown’ on the correctness of the decision: in 
Srimath Deivasigamani Pandara Sannadhi v, Noor Mahomed? in 


Swantinatha Iyer v. Srinivasa Iyer 3 above cited it Has !been’ 


followed -by -Spencer, J. in Lakshmindratheertha: Swamiar v. 
Raghavandra Rao 4 and I am<also inclined to ‘follow it : where 
the debt is not incurred purely on asthe petsonat lability of the 
debtor. 
_ For the above reasons I would set aside the dette of the 
District Judge and restore that of the Subordinate Judge with. 
costs here and in the Court below payable out of the eas 
funds. | 2 

Ayling, J—I agree. 

A.V. V. | . Decree set aside, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice COUTTS TROTTER AND MR, 
JUSTICE RAMESAM. 


C. D. Sarangapani Aiyangar and another sie Aani" 


_ v. (Plaintiffs) 
Sadagopa Naidu and others | s -© vee. Respondents | 
° (Defendants), 


Easements Aci Ss, 4 and 7—Right to gather fruits falling on neighbour's land 
— Easement arising on severance of tenement, 
A right to go on to a neighbour's land to gather the fruits that fall there from 


a portion of a tree alleged tò belong to the plaintiff is not an easement within the 
meaning of S.4o0f the Easements Act Such a right cannot be acquired by: 


prescription. 
Lemmon v. Webb (4) Referred to. 


eT abe 


Second appeal against the decree of the Court sf Subor- 
dinate Judge of Chingleput in A, S. No. 49 of 1920, preferred 
against the decree of the Court of the Principal District, Munsif 
of Chingleput in O. S. No. 377 of 1918. — 





*S. A, No. 2010 of 1920. | Ist February: 1922; - 
1. (1876) L. R. 4 I. A. 52. 2. (190) I. L. R. 31 M. 47, 
3, (19201. L. R: 48M. 793. "4. (1895) A, C, L 


ik 


PART-V,|. /, THE MADRAS LAW JOURNAL REPORTS, 153 


V. Visvanatha Sastri for appellant. 
P.-V. Rainachandra Raju for respondent. 
The Court delivered the following ` 
.. §udgment:—The appellants in this case are the plaintiffs 
who sought in no less than three courts to get a 
declaration that they are entitled to go on to their neighbour's 
landto gather the fruits, that fall there from such portion 
of a tree which belongs tothe plaintiffs. It is not pretended 
that this right can be acquired by prescription but it is said that 
it arises by severance and that necessary implication is that.a 
servitude. was created ipso facto by the act of severance. In 
our opinion, the right claimed is not an easement within the 
meaning of the Act, and when it is claimed, as it is put’ here as 
an easement and not as the creation of an express agreement or 
contract between the parties, we are of opinion that the claim is 
a right which is unknown to law as pointed out in Lemmon v. 
Webb, 1 
We, therefore, think that the appeal fails and must be 
dismissed with costs. 
A. V. V. —— appeal dismissed, — 
IN THE HIGH COURT OF JUDICATGRE AT MADRAS, 
PRESENT .—MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS, 
Abdukuri Venkataramadas (dead) ... Appellants * (Plaintiffs 
and others Nos. 1 and 3 to 6 and 
L. Rs. of the 2nd and 
v 0 Yst Plaintiffs.) 
Pachigolla Gavarraju and others ... Respondents (Defendants 
| | Nos, 14 to 21 and 32 
to 35 and 49) 


Inam lind—Enfranchisement in the name of a womun—Title deed con- 
firming absolute property—Whether woman takes a limited estale or absolute 
est-te—Succession to such property. 

Where a service inam land is enfranchised in the name of a woman and the 
title ded in terms is an absolute grant of the land to her, she takes an absolute 
estate in the property and it descends to her own heirs as distinguished from 
those of the last male owner Venkata Jagannadhan Veerathadrayya 44 M. 643 
followed. . i 

Where after the death of her minor son who held the office of karnam, the 
mother was appointed to the office and the inam land was afterwards enfran- 
chised in her name. her daughter’s sons will succeed to’ the property in pre- 
ference to the relations of her husband. “i i 

 * Nos. 255 and 260 of 1918. 10th February 1922, 
70077 004. (1895) A. C, 1, i | 
R-~20 
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Appeals preferred against the decree, dated the 1%th day 
of December 1917, of the Court of the Temporary. Subordinate 
Judge of Vizagapatam in C. S. No. 47 of 1916. 


. The facts necessary for the decision are set out in the 
judgment of Spencer, J. At their Lordships’ direction Appeal 
No, 260 of 1918 alone was argued as it raised the same 
questions of law as the other appeal. 


S. Varadachariar and A. Venkatachalam for the Appellant 
in Appeal No, 260 of 1918, relied upon Venkata Jagannadha v. 
Veerabhadrayya 1 and.referred to Dharanipragad Durgamma v. 
Kadambari Viraraju 2 Salemma v. Latchmana Reddi3 and 
Subbaraya v. Kannu Chetti * in which it was held that an inam 
title deed in favour of a widow operated to give her an absolute 
estate. The first and the third of the above cases are referred 
to with approval in 44 Mad. 643 (P. C.) and the present case is 
not in any way distinguishable from them. The contrary view 
taken in Pingala Lakshmipathi v. Bommuireddikalli Chelamayya 5 
has now been overruled by the Privy Council in 44 M. 043. 
The Privy Council has laid down, in substance that an inam 
title deed operates in all cases as a grant of absolute proprietory 
right in favour of the grantee. All doubts on this question must 
now be taken to have been finally settled. 


V. Govindarajachar for A. Krishnaswami Aiyar and 
R. Narasimham for the respondents in Appeal No. 260 of 1918. 

The question now in dispute has not been decided by the 
Privy Council in Venkata Jagannadha Veerabhadrayya 1 one way 
or the other. The Privy Council fas only refused to recognize 
any nascent right in regard to the enfranchised lands in the 
other members ot the family. It has not said anything about the 
quantum of the estate which the grantee takes. That question 
has to be determined on a costruction of the title deed and on 
a consideration of the surrounding circumstances including the 
probable intention of the grantor and the previous assertions 
of title by the grantee to which the grantis referable. It 
is open to a Hindu widow to prescribe fora widow’s estate 
only Bapanayya v. Peddi Chelamayya 6 Sri Raja Vira- 
vara Lakshmi Devi v, Sri Raja Suryanarayana Dhatraj 1 


1, (1921) 44 Mad. 643:41M.L.J.1(P.C.) 2. (1897) 21 Mad. 47. 


3. (1897)° 21 M. 100. 4. (1899) 23 Mad. 47. . 
5. (1906) 30M. 434. ` T 6. (1898) 9 M.L. J. 33. 
7, (1897) I. L. R. 20 M. 256 at p. 269. 


.PART V;] THE MADRAS LAW JOURNAL REPORTS, (155 


and Vehgainma v. Chelamayya1 It has been held in Kari: 
muddin v. Gobind Krishna Naram 2 Srimutty Rabutty Dasi v. 
Sibchundes Muillck 3 Sambasiva Aiyar v., Visvun Ayyar 4 at 
page 360 that the estate which a Hindu female takes under a 
a compromise, etc, is referable to the right set up by her. In 
this case Mahalakshmi Ammal clearly sets up her right to suc- 
ceed to the office and emoluments as heir to her son (reference 
was made to Exhibit M and other documents), Having regard 
to the prevailing view of the law, the Government could not 
‘have intended by the enfranchisement to give her anything 
more than a widow’s estate.so as to divert the properties into 
another family. The title deed is not in all cases conclusive. 
See the judgment in Appeal No. 108 of 1920. The Privy 
Council does not consider this question at all in referring to 
21 Mad. 47 and 23 Mad. 47 inits recent decision in 44 Mad. 
643. 

The Court delivered the following 

Judgments :—Spencer J :—The properties concerned in this 
suit (O. S. No. 47 of 1916) consisted of Karnam service inam 
lands which were enfranchised in 1892 by Government and the 


title deed was granted toa woman named Mahalakshmi Ammal 
who was the last registered holder of the office. The appellants 
1 and 2 in Appeal No. 260 are Mahalakshmi Ammal’s daughter’s 
sons, and the other appellants are alienees from her and from 
them after the enfranchisement of the inam which formed the 
emoluments of the office. These appellants were defendants in 
the lower court. The lst appellant in Appeal No. 255 since 
deceased, was the husband’s brother’s son of Mahalakshmi and 
the other appellants are alienees from him, who were plaintiffs 
in the lower court. On the death of the last adult male holder, 
Venkatrama Doss, the Office was first registered in the name of 
his minor son, Venkatramanayya, and on that son’s death his 
mother, Mahalakshmi, succeeded as being his nearest heir, Act 
TIÍ of 1895 which now regulates the succession to hereditary 
offices in the Presidency. of Madras by S. 10 makes a woman 
ineligible for appointment. Regulation V1 of 1831 which was the 


law in force in 1879 when Venkatramanayya died did not . 


actually prohibit the appointement of women. “But: the Board’s 
Standing Orders.which guided the proceedings of Collector i in 


making a. proper selection. declared that females. should, be 


I, (1912) 36 M484 at:p.491. 2. (1909) -L. R. 36I A, 138. 
3. (1856) 6.1 A.1, 4, (1907) I. L. R. 30 M. 356, 
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excluded from succession on the ground that they were 
obviously incapable of performing those duties. But they did 
not exclude persons claiming through females, In the case of 


minors it was provided that when the legal heir was a minor he 


should be registered as an office holder and the Collector should 
appoint a gumastha to perform the duties until he attained 
majority.’ In the present instance, Mahalakshmi Ammal was 
appointed rightly or wrongly as karnam on the death of her 
minor son; and when her husband's brothers sought to oust her 
in a Court of Law their suit was dismissed and he was dismissed 
and she was confirmed in her office; the inam was enfranchised 
and the title deed was granted to her in 1892 which in terms is 
an absolute grant of 37-45 acres dry and 32-67 acres of me 
land in freehold subject to a small quit-rent. l 


The question before us is whether this conferred on her 
an absolute estate or only a widow’s estate. In similar cases it 
was held in Dharanipragada Durgamma vV. Kadambari 
Virrazu, Land in Subbaraya Mudali v. Kamu Chetti ? that the 


title deed conveyed the land to the widow as her own absolute 


property by grant from Goverment and that it was not intended 
to limit her estate to a widow’s estate. In Salemma v, Lutchmana 
Reddi 3 which was a case of a Monigar's inam which was 
enfranchised it was held that the property belonged to the de- 
ceased as her streedhanam and descended to her heirs, A con- 
trary view was taken in Pingala Lakshmipathy v. Bommireddi- 
palli Chalamayya “bya Full Bench. But that case has been 
overruled by the Privy Council detision in Venkata Jagannadha 
v. Veerabhadrayya 5 which must be considered as finally 
settling the long controversy as to the rights accruing 
to heirs of persons in whom service inams are enfranchised, 
Pingala Lakshmipalhi v. Bommireddipalli Chalamayya 4 may 
also be distinguished by the fact that in that case the title deed 
was made out jointly in favour of the widow and the next re- 
versioner which might be taken as an indication that the rever- 
sioner should take the estate on the widow’s death and not the 
widow’s heirs. It is argued that Government could not have 


intended that the right of succession should be divetted from 


———_—_ ee eee _s=_ —— 


1. (1897) I. L. R. 21 Mad. 47. 2, (1898) I. L. R. 23 Mad. 47, 
3, (1897) I. L. R. 21 Mad. 100. 4, (1907) L.R. 30 Mad. 434, (F.B.) 
5. (1921) I, L, R, 44 Mad. 643: 41. MO L.J. io O o 
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the male lirie of heirs intoa fresh ‘line of succession starting 
from a female. But this is the effect- of the law which provides 
that succession to the office is go to a single heir of the last 
registered holder. The result is that the last registered holder 
forms a new stock of descent, and that when an appointment 
'has'tto be made, the nearest heir to him is preferred provided 
he is-otherwise qualified. After the inam is enfranchised the 
property descends to the heirs of the person named in the title 
deed that is to the person who'is registered as-holder: at the 
time of enfranchisement. Asa result of this view of the law 
the daughter’s sons of Mahalakshmi will succeed to her absolute 
property in preference to the relations of her husband and this 
being so, Appeal No. 255 must bé dismissed with costs and 
Appeal No. 260 will be allowed and the suit dismissed with 
costs, except as to item 13, as to which there is a memorandum 
of objections and in respect of which the parties have come to 
a compromise, which is that the plaintiffs will hand over posses- 
sion of this item by the ist April 1922 to the Defendants 50 to 
‘55 from whom they obtained possession by executing the decree 
‘of the lower Court which is now reversed. Both sides orally 
agree that they will have no claim ‘against each other for costs 
in the suit or in the appeal or mesne profits as regards this 
item only. If restitution is not made according to their com- 
promisé the defendants will be entitled to recover possession in 
execution of the decree and also to recover mesne profits, 


Davadoss, al agree. 
CAS: l » Appeal 260 allowed with costs. 


Appeal 255 dismissed. with costs, 
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IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR° WALTER SALIS SCHWABE ‘KT, K.'C, 
CHIEF JUSTICE, MR. JUSTICE COUTTS TROTTER AND MR, JUSTICE 
KUMARASWAMI SASTRI. 
Tiruneelakantam Servai ... Appellant™ (Appellant in Appeal 


No, 159 of 1919 on the file of 
the High Court). 


Muthanan Servai alias... Appellant (Appellant in Appeal 


Tiruneelakantan Servai No. 315 of 1919 on the file of 
High Court), 


v. 


B. Raja Rajeswara Sethupathi 
alias Muthu Ramalinga 
Sethupathi Avergal, Raja Respondent in both the Appeals 
of Ramnad (Respondent in High Court.) 


_ Construction of document —When Court will imply aterm in contract—Pro- 
prietory Estates Village Service Act, Madras Act II of 1894, S. 27 (4)—Tenant, 
meaning of ~Whether farmers of rent holding cowles from the Zamindar tenant 
‘within the meaning of S. 27 (4.) ` 

The Rajah of Ramnad had been recovering from the ryots or actual culti- 
vators of land 48 per cent of the total produce of certain lands in some villages of 
the zamindary. Ofthe 48 per cent one-fourth ortwelve per cent of the total was 
received by the Rajah, 3 per cent for charities and 9 per cent for the payment of 
village officers whom the Rajah was liable-to pay. By certain cowles‘the Rajah 
let for 2 term of years all h's interest in the villages to the farmers, the defendants 
inthe suit. After the cowles the farmers in fact received the whole 48 per cent 
melwaram and paid the village officers in kind. They agreed by the cowbs to pay 
to the zamindar in addition to the rent reserved, the three per cent for the charities 
and an amount which taey collected for road cess. Ata later date, by Madras Act 
II of 1894, the payment of these officers in kind was abolished and the Govern- 
ment took over the liability to pay the village servants, relieving the Rajah from 
such liability and increased the peishcush payable by the Rajah to the Govern- 
ment. In a suit by the Rajah to recover from the farmers tha money value of the 
nine per cent of the total produce formely payable to the village officers. 

Held, (by the Chief Justice and Mr. Justice Coutts Trotter, Kumaraswamt 
Sastri, J. dissenting), that the Rijah was not entitled to recover and that a term 
that the farmers should collect the nine per cent on bshalf of the Rajah and that 
if at any time the whole or any part were not required for payment of the village 
officers they should account to him for any unused amounts should not be implied 
in the cowles. 


A term in a contrac: will only be implied when the court is driven to the con- 
clusion that the parties must necessarily have intended that stioulation. 

The Moorcook 14 P. D. 64 and Hamlyn & Co, v. Wood & Co., (1891) 2 Q. B. 
488 followed. 

Per Curiam, Such farmers are “ tenants 7 witain the meaning of Section 27 
(4) of the Proprietory Estate Village Service Act Madras, Act Il of 1894; and in 
ae 


* L, P. A. Nos. 2l.and 22 of 1920 6th January 1922. 
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such a case, the Rajah can apply to the Collector for sanction to increse the rent, 
Nallayappa v. Ambalavana Pandara Sannadhi, 27 M. 465, , Subbaraya Vi Sapi 
vasa 7 M. 580 and Bhaskarasami v. Sivaswami S M. 196 referred to. 


Appeals under clause 15 of the Letters Patent preferred 
against thé decision of the High Court, in Appeals Nos. 159 
and 315 of 1949 respectively, presented against the decrees, of 
the Court of the Subordinate Judge of Ramnad at Madura in 
O. S. Nos. 24 and 59 of 1917 respectively. 


C. V. Anantakrishna. Aiyar for appellant. 

T. Rangachariar, S. Srinivasa Aiyangar and S. Soundara- 
raja Aiyangar for the respondents. 

‘The Court delivered the following 


Judgments :—The Chief Justice:—This is a claim by the 
Rajah of Ramnad against the farmers or tenants of villages in 
that Zamindari to recover from them the money value of 
certain annual payments received by them from the ryots of 
those villages. In 1894 two cowles were executed by the then 
Rajah in favour of those farmers, Before. the cowles the 
Rajah or Zemindar received 48 per cent. of the total produce, 
the ryots or actual cultivators of the land keeping the other 
52 per cent. Of that 48 per cent one-fourth or 12 per cent of 
total was received by the Rajah for certain purposes-3 per cent 
for charities and 9 per cent for the payment of village officers 
whom the Rajah was liable to pay. By the cowles the Rajah 
let fora term of years, all his interest in- the villages to the 
farmers. The villages are defined by boundaries and most of 
the land in them was in the occupation of ryots, but there were 
offices, buildings, tanks, trees and possibly waste „land and 
jungle, which were in the occupation of the Rajah himself. 
Therefore, what was let was his interest in the lands inthe 
occupation of the ryots in respect of which he received the 48 
per cent melwaram and such buildings, lands, trees and etc., as 
were in his own occupation. There was an obligation on the 
part of the farmers to do certain repairs. After the cowles the 
farmers, in fact, received'the whole 48 per cent melwaram and 
paid the village-officers in kind. They agreed by the cowles to 
pay to the zemindar in addition to the rent-reserved the 3 per 
cent for the charities and an amount which they collected for 
road cess for which the zemindar remained liable as between 
him and the government though between him and the amors 
they took over this obligation, 
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Sir John Wallis, C. J., with whose judgment Ieentirely 
agree,holds that the effect of the.cowles was that the farmers 
took over with the village and the waram, the obligation to pay 
thereout what were in fact, charges on that warm, . that ts, pay- 
ments to be made to the village-officers out of the waram. 
Sadasiva Aiyar, J. held that the obligation was taken over by 
the farmers by custom. This is probably also correct, but, if 
there is, as I hold, an implied term as found by. 
Wallis, C. J., itis unnecessary -to rely upon the. custom, 
At a later date, by the Madras Act II of 1894, the 
payment of these officers. in kind was abolished, and it 
would follow, if the matter rested there, that the farmers would 
be freed from liability to make these payments but could keep 
that part of the melwaram which was leased to them in order 
that they could make these payments, that.1s, the 9 per cent. 
It is argued that they were receiving and paying away the 9 per 
cent to the village officers as agents of, or trustees for, the 
Rajah, I am unable to accept this view or to say that there 
was an implication of the term in the cowle that the- farmers 
should collect the 9 per cent on behalf of the Rajah and that, if 
at any time the whole or .any part. were not required for the 
payment of the village officers, they should account to him 
for any unused amounts, Now, itis a well established rule 
that a term will only be implied when the court is.driven-to 
the conclusion that the parties must necessarily have intended 
that stipulation. This is generally kown as the rule 
in The Mopr 1 cook page 64, which was followed and clearly 
enunciated in Hamlyn v, wood, 2 hcan find no such necessity, 
for the cqwle is equally consistent withthe farmers taking over 
tbe whole waram and taking the risk of what they might have 
to pay to these village servants. It would be a perfectly in- 
telligible contract and this in my view, is the proper interpreta- 
tion of this contract, Acting under the statutein question, the 
Government which had. taken over that-liability to pay thé 
village servants and relieved the Rajah from that liability, int 
creased the peishkush payable by the Rajah with the result that, 
but for a further provision in the statute in a case like this, the 
Rajah would have to pay the extra peishkush, whereas the. far- 
mers would receive and keep what was still being received from 
the ryots to provide for the payment of the village officers, that 
is, the 9 per cent. This would be most inequitable and hence 
S. 27 (4).of the Act provides as follows :—“ If, in any case, the 
rent payable to al proprietor in respect of any land has been 


1, (1889) 14 P. D, 64 2. (1891) 2 Q. B. p.488.. 
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fixed under an agreement subsisting on the date of this Act 
coming into force, to the effect that any portion ‘of the re- 
muneration of the village officers shall-be borne by the tenant 
or the-proprietor, as the case may be, it shall be lawful for the 
proprietor or tenant to apply to the Collector for sanction to 
increase the said rent orto demand its reduction; and the 
Collector shall, upon receipt of such application and upon 
satisfactory proof of the iustice of the claim, grant such sanc- 
tion and increase or reduce the rent to the amount at which it 
would have been fixed -had no such agreement been entered 
into.” This applies to this case, unless it can be successfully 
contended that the farmers in question are not tenants within the 
meaning of that section, as was held by Sadasiva Aiyar, J., and 
was also held in an un-reported case, S. A. No. 510 of 1918, by 
Oldfield and Krishnan, JJ. I cannot attach importance to the 
latter case—we do not know what was argued or whether this 
question was necessary for the decision in that case. I do not 
agree with Sadasiva Aiyar, J. on this point or with that other 
judginent, if it so held. In my view, these farmers were tenants 
-in the proper ordinary sense of the word for -the reasons I 
have pointed out above. Further, I am quite clear that they 


are tenants within the meaning of this section ; for on any cther 


construction of this section, persons in the position of these 
farmers, who were many and known to be many at the time 
when the Act was passed, would have been left in possession of 
the produce of land to which morally they have no sort of 
right, and I do not think I am driven to such an absurd construc- 
tion. I do-not attach any importance lo the fact that it,has been 
held under another or other statutes, such as the Madras Rent 
Recovery Act, that “farmers’—I use the word in the sense of 
persons farming the rents—are not “tenants” within the meaning 
of certain sections of those acts. lt follows that, in my Judg- 
ment, the Rajah is entitled. to apply under that sectiou to the 
proper authority to have the rent payable by the farmers 
adjusted in accordance with the terms of that section, namely, 
by increasing the rent to the amonnt at which it would have 
been fixed had no agreement been entered into providing 
that the farmers should pay the village officers. As far as I 


can see, the result will be that the Rajah will obtain all that he- 


is asking for in this action. But in my view, this action was 


entirely misconceived and accordingly the appeal must be 
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allowed with costs, and the decree of the Subordinate Judge 
will be modified by disallowing the value of the manibham and 
swatantram with interest. The parties will pay and receive 
proportionate costs both in the Subordinate Judge’s court and 
before the Division Bench. 


I agree with the observations of Coutts-Trotter, | as regards 
the decision in MAANA Pillai v. Ambalavana Pandara 
Sannadhi, 1 


Coutts-Trotler,] :—1 entirely agree, and I only desire to add 
two observations of my own. The first is this : It seems to me 
that, where a court feels itself driven, as we do in this case, to 
make an implication in a contract which is not there in terms, it 
should endeavour strictly to limit that implication to what is 
absolutely necessary to carry out what is believed to be the 
intention of the parties. In this case that appears to be effected 
by holding that what was intended was that the defendant 
undertook, as a personal covenant, the duty of discharging the 
claims of the village-officers and of indemnifying the zemindar 
against those claims, That seems to me to carry out sufficiently 
what we hold the parties to have meant, and I decline to go 
further and imply such conceptions as that of trusteeship — or 
agency into such a matter. 


The other observation that I desire to make is with regard 
to S. 27 (4) of the Madras Act II of 1894. I think it is most 
important in this country to construe the terms of an Act taken 
from the English Law strictly in relation to the immediate 
context and to decline to be gwided by evidence as to their 
meaning*or judicial interpretations of them when they occur in 
another contextor in other statutes. I look at S. 27 (4) of 
this Act and! find these words: “Ifthe rent payable toa 
proprietor in resect of any land has been fixed under an agree- 
ment to the effect that any portion of the remuneration of the 
village officers shall be borne by the tenant or the proprietor, 
as the case may be, then certain consequences shall follow. 
I think that, for the purposes of that section, it is abundantly 
clear that the word ‘tenant’ must be so construed as to mean a 
person in the nature of those defendants whose case we are 
considering here. It seems to me that once you have got ‘it 
that the zemindar here, who is clearly the proprietor within the 


1, (1904) 1, L, R. 27 Mad, 465, 
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meaning of this statute, sues for payment of rent—and, in fact, 
the first branch of Mr. Rangachariar’s argument was to insist 
upon it that what was covenanted for here was rent and 
nothing else—and if you look at this clause and nothing else, it 
is inevitable to conclude that the person described as a ‘tenant’ 
is the person who pays rent to the proprietor and that the one 
is the mere correlative of the other. Therefore, I think that 
there is nothing to prevent our holding that the defendant here 
is a tenant within the meaning of that statute, and I find noth- 
ingin Nallayappa Pillaiv. Ambalavana Pandara Sannadhi 1 
to alter that opinion. 1 would also point out that that case 
itself very wisely, if I may respectfully say so, proceeded on 
very much the same lines as I have indicated, namely, of con- 
struing the words in strict relation to the exact context and the 
portion of the statute in which they occur. I only desire to 
add this that I am not prepared to hold that the learned 
Judges, who decided Subbraya v. Srinivasa ! and Bashkara- 
swami v, Sivaswami 7 were wrong. 


Kumaraswamt Sastri, ]:—Ilf the cowles can be construed 
to be assignments by the Zamindar of the 48 shares in the 
produce which were allotted to the Rajah’s share at the 
division of the produce subject to the obligation of the 
transferee to meet the obligation to discharge whichl2 out of 
the 48 shares were liable and an indemnity in favour of the 
Zamindar, I agree with my Lord and my brother Coutts 
Trotter | that the remedy of the Zamindar is to proceed under 
S. 27 of the Proprietary Estates Village Service Act (Act II of 
1894). Having regard to the terms of the cowles which are 
not mere transfers of the melevaram without any transfer of 
interest in the lands but which transfer in addition the waste 
forest and other lands in which the Zamindar had a proprietary 
interest and which also require certain services to be 
rendered, the cowledar will be a tenant in the ordinary accep- 
tation of the terms. This distinguishes the case from the 
- decision of Oldfield and Krishnan, JJ in S. A. No. 510 of 1918 
(Rajam Atyar v. Raja Rajeswara Muthu Ramalinga Sethu- 
pathi). | 

He will be a person liable to pay rent to the Zamindar 
which has been fixed with reference to an implied. agreement 


1, (1904) I; L, R, 27 Mad, 468, 2. (1883) 1, L. R. 7 Mad. 580, 
3, (1884) I. L. R, 8 Mad, 196. ; 
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to the effect that he shall pay the remuneration.to the village 
officers and clause 4 of S. 27 will in terms apply to him. : ” 


I find it however difficult to hold that there was any 
transfer to the cowledar of the 12 shares out of the 48. 

The immemorial practice in the Zamindari was for the 
produce being brought to the threshing floor for division 
between the tenants and the Zamindar, The tenants took 
52 shares and left 48 shares for the Zamindar who had to 
remunerate the village servants and to contribute towards 
certain charities (Mahamais). So far as the remuneration of 
the village Munsif, Karnam and watchman were concerned it 
was a statutory duty. What the Zemindar did was to set apart 
1 share of the 48 left after the tenants took their share to the 
Dharma Mahamai, 2 shares to the Jari Mahamai and 9 shares 
for the remuneration of the village officers. The village 
officers had the right to receive their shares at the threshing 
floor at the time of the division.’ They had the right of suit 
against the Zamindar if they were not paid and could récover 
their share of the produce both personally and against the 
estate of the Zamindar, As regards the charities the Zamindar 
was bound to account and could be proceeded against for 
breach of trust if he did not set apart and hand over. the share 
due to the charities, It is clear that at the date of the cuwles 
the Zamindar had no interest in the 12 shares which had by 
long custom been set apart for the discharge of obligations 
which were perfectly well known to everybody and could be 
enforced against the Zamindar. ‘hese obligations could ‘not 
be got tid of by the Zamindar by assignment of the melvaram 
to somebody else, and he remains liable in spite of the assign- 
ment. An assignment of the 12 shares would not benefit the 
cowledar while it would not place the Zamindar in any better 
position:than he would have been if there was no assignment. 
At the date of the cowle the position was this, As soon‘as the 


` tenants took away their 52 shares 36 shares were set apart for 


the Zamindar, 3 shares for the charities and 9 shares for the: 
village-officers each party taking what was due. ‘The terms of 
the cowle show in my opinion that what the Zamindar did. was 
to transfer to the cowledar the 36 shares due to him and as to 
which he had absolute power of disposal and to ask the cowle- 


.dar to collect.and pay over to him the 3 shares which.were due 


for the charilies and make the various payments to be made to 
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the Village officers out of the shares. The terms of the cowles 
in the 2 appeals are similar and I shall take one of them by 
way of illustration. 


_. The cowle Ex, A. in Appeal 159 begins by stating that the 
sarasari for each fasli on a 10 years’ average was 982-10-1 and 
it fixes the rent at 425-3-1 on this basis. It is found by the 
Subordinate Judge and not disputed before us that 982-10-1 
represents the amount calculated on the 36 shares which 
belonged to the Zamindar and excluded the 12 shares which 
were being set apart for the charities and payment to the 
village officials so that it is clear that the whole basis of the 
transaction was on the footing that what was being transferred 
was the net share of the Zamindar and not the whole of the 48 
shares that remain after the tenants ‘took their shares. The 
deed proceeds to stipulate that the cowledar should “along with 
the said proppu (rent) amount pay the road cess, Jari Mahainal, 
Dharma Mahamai etc, amounts fixed upon the respective 
accounts.” It is not disputed that these payments were to be 
made and were in fact being made during all these years to the 
Zamindar and not to the Government or the charities direct. 
No adequate reason is given as to why the Zamindar should 
require the road cess charity amounts to be paid over to him 
if the.48 shares were assigned with the obligation to meet the 
liabilities direct, It is. suggested that he wanted the charity 
amounts to be paid over to him direct in order that he might 
misappropriate a portion of. what. would otherwise go to the 
charities. It is extremely’ unlikely that a man who was 
assigning a village yielding more than double of what he 
required the transferee to pay him as rent would stipulate for the 
delivery to him of 3 per cent of the income in order that he 
might - have the opportunity of misappropriating a. small 
portion of that amount. The absurdity of it is patent. The 
reason why the Zamindar wanted these sums to be paid back 
to him is because he assigned over only the net amount after 
deducting the 12 shares and the 12 shares will have to be 
distributed between the -charities-and servants neither the 
Zamindar or the transferee having any beneficial interest in it. 
The village servants having the right to take their share out of 
the 9 shares of the produce set apart for them there was no 
necessity for the share being paid to the Zamindar and again 
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paid over by him to the servants, convenience obviously éuggest- 
ing that the cowlder should deliver it direct to the servants. 
As regards the Dharma Mahamai and Jari Mahamai which 
represented the 3 shares, as the practice was for the Zamindar 
to take 3 shares for payment over to the charities he required 
the cowledar to collect and pay over the 3 shares to him, 


It is significant that the cowles nowhere state that the: 
cowledar should discharge the obligations to third parties 
which the Rajah .was under an obligation to discharge. It 
simply states that the cowledar should pay over to the Rajah 
the road cess and 3 shares allotted to the charities. It says 
nothing about the 9 shares payable to the village officers, a fact 
which is unlikely if there was a transfer of the 9 shares to the 
cowledar under an agreement of indemnity should the cowledar 
not pay the village servants. I agree with the following 
observations of Sadasiva Aiyar, J. whose knowledge of the land 
laws and tenures of this Presidency is unique ‘‘ both 
the lessee and the Rajah knew and contemplated that 
the lessee will pay it according to custom to the village 
officers direct instead of through the Rajah, The, Rajah’s 
direct receipt of it himself at the granary and paying it 
over at once to his village officers would have resulted 
ina mere circumlocution and unnecessary trouble” I also 
agree with him in thinking that the 12 per cent was received 
by the cowledar as agent of the Raja .and not by virtue of his 
right as assignee of the shares with an obligation to discharge 
the liability uf the Raja to pay 3 per cent to charities and 9 per 
cent to the village officials. 


I would confirm the decrees of the Subordinate Judge and 
dismiss the Letters Patent Appeals with costs. 


C. A. S. Appeals allowed and decree modified. 
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° PRIVY COUNCIL. 


PRESENT :—VISCOUNT CAVE, LORD SHAW, SIR JOHN EDGE 
AND MR. AMEER ALI. 


Sheo Darshan Singh ... Appellant * 
ae | 


The Deputy Commissioner, Partabgarh ... - Respondent. 
; (On appeal from the Court of the Judicial Commissioner 
of Oudh) 


Practice —Printing—Irrelevant and unnecessary matter. 


Case in which the Judicial Committee strongly condemned the practice of 
printing an enormous or wholly irreievant and unnecessary matter in the pre- 
paration of the record, 


Hyam for the appellant. 
De Gruyther K. C. (Dube, with him) for the respondent. 
The Judgment of their Lordships was delivered by 


Viscount Cave,—Their Lordships have considered the argu- 
ments addressed to themin support of these appeals, but they 
see no reason whatever for differing from the careful judgment 
of the Judicial Commissinoers and they will humbly advise His 
Majesty that these appeals fail and should be dismissed with 
costs. 


It is desirable to add a few words of comment in this case. 
When the record originally came to this country it contained 
an enormous mass of wholly irrelevant and unnecessary matter, 
Under direction given in the Privy Council Office no less than 
781 pages were omitted from the record before it was put to- 
gether for the use of the Board. On looking through what is 
left it is not improbable that even more of the matter printed 
here might have been dispensed with. If the decision of the 
Board had been in favour of the appellants, directions would 
certainly have been given which would have compelled the 
appellants in any event to pay a large part of the costs of prin- 
ting the record ; but as the order of the Board is that they pay 
all the costs of the appeals it is needless to make any special 
order in this case. 


Solicitor for appellant: Barrow Rogers and Nevill, 


Solicitor for Respondent : Solicitor, India office. 
K. V, L. N. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—MR. JUSTICE SPENCER AND MR. JUSTICE 
RAMESAM. 


Minor Subbarayan by Guardian ... Appellant (Respt. 4th * 


Visalakshmi Achi. defendant and lst 
Defi's L. R. l 
v, 
Minor Natarajan by their Guardian ... Respondents (2nd assi-. 
Gouri Achi and others. gneee Plaintiff s 
L. Rs.) 


Execution of decree—Limitation—C. P. C. of 1908—53. 48—Period prescribed 
by —Stay of execution by order of court—Pertod of —Ewclusion of—Limitation Act 


'S. 15— Applicability —Section does not control, S, 48, C. P. C. 


The period of 12 years afier which S, 48 C, P. C, declares that no order for 
the execution of a decree shall be made upon any fresh application cannot be in- 
tended by the addition of a period equal to itbat during which execution of the 
decree was stayed by an order ol court, 

S, 48 C, P, C. is not conkrolisa by S, 15 of the Limitation Act, 

Appeal against the ‘order of the District Court of Tanjorè 
dated 29th November 1920 in A. S. No. 568 of 1919 preferred 
against the order of fhe, Court of the Subordinate Judge of 
Mayavaram in E. P. R. No. 56 of 1917 (in O. S. No, 10 of 1904 
on the file of the Subordinate Court of Kumbakonam), 

A.. Krisnnaswami Atyar and N. Muthuswami Aiyar for 
appellant. 

T..V. Muthukrishna Aiyar for respondent. 


The Court delivered the following 


Judgments :—Spencer, J :—In ” disposing of an execution 
petition the Sub-Court of Mayavaram in an order passed on 
April 9th, .1919, which the District Judge of Tanjore confirmed 
on appeal, extended the period of 12 years after which S, 48, 
C, P, C. declares that no order for the execution of a decree 
shall be made upon any fresh application. This 12 years period 
has been extended by the executing Court by the addition of a - 
period equal to that during which a stay of execution of the 
decree was once obtained by an order of Court in 1913, 

lam of opinion that this is not permissible by law, and 
that S. 48, C, P. C,, which contains an unqualified prohibition 
against execution of the decrees more than 12 years old, is not 
controlled by S, 15 of the Limitation Act, 

* A.A. A. O, No, 53 of 1921. 20th March. 1922. 
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S. 15.of that Act speaks of the computation of periods of 
limitation with reference to the periods prescribed in schedule 
to the Act. Though the words .“in the schedule’ do not 
occur in this section or in S. 19 as they do in Ss. 3 and 6, the 
word “prescribed” can in applying the Act and to suits under 
the general law refer to nothing else. This is the meaning 
given by this Court to the section in Narasimha Deo Garu v. 
Krishnachandra Deo Garu 1, and by the Allahabad High Court 
in Jurawan Pasi vi Mahabir Dhar Dube 2, as explained by 
Shiam Karan v. The Collector of Benares 3. I am aware that 
Art. 181 of schedule speaks of S. 48, C. P, C., as “providing” 
a period of limitation. But S. 48 has nothing to do with the 
periods of limitation prescribed in the schedule to the Limita- 
tion Act and has no connection with the process of-computation 
of time according to the nature of.the cause of action in parti- 
cular-suits. For as may be seen by its position in a Code of 
Procedure in the part that is headed “Execution” it enacts a rule 
of procedure for all executing Courts. The effect of that rule 
is to put an absolute term of 12 years-on the right of decree 
holders to apply to execute their decrees. Sce the observations 
of Jwala Prasad, J in Mahanth Krishna Dayal Gir v. Musst 
Sakina Bibi 4, The only exceptions to the absolute term fixed 
by the section are those mentioned in proviso 2 to the section 
itself. The precise question which we have to decide is, con- 
sidering its importance, singularly barren of authority, but 
there is one reported case in Govinda v. Umra Singh 5 which 
accords with the view which in my judgment is most reason- 
able. In Kumara Venkataperumal v, Velayuda Reddi 6, 
Sadasiva Aiyar, J was inclined to hold that the general provi- 
sions of- the Limitation Act relating to exclusion of time 
governed the provision in S. 48 of the C. P. Code, but the 
learned Chief Justice did not pronounce an opinion on this 
point of law, as he refused on the facts of that case to extend 
the time, without deciding whether it would be legal to do so, 
On the other hand the decision in Ramana v. Babu 7, is 
opposed to the opinion of Sadasiva Atyar, J. 


l. 10 L. W. 156 at pp. 166 and 167 : 37 M, L. J. 256. 


2, (1918) I. L. R. 40 All 198. 8, (1919) I. L. R 42 All. 118, 
a 4. (1916) 20 C. W. N. page 952 : 1 P. L. J, 214, 
5. (1920) 54 I. C. 279. 6. (1914) 27 M. L. J. 25. 


7; (1912) 24 M. L. J. 96 (S. C.) : I. L. R, 37 Mad. 186. 
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Reference has been. made in the arguments on both sides 
to section 29, Limitation Act. 

I consider that this section does. not affect the jaler one 
way or the other. It relates to special or local laws which 
contain special provisions of their own for the limitation of 
certain proceedings taken to obtain reliefs provided therein, 

lt does not include the Civil Procedure Code in its scope. 

The appeal is allowed with costs throughout and the 


- execution petition is dismissed as out of time. 


Ramesam, ‘J :—The point for decision in this case is, 
whether, in computing the period of 12 years in section 48 of 
the Civil Procedure Code, section 15 (1) of the Limitation Act 
can be applied. The question has been ably and exhaustively 
argued by the Vakils on either side. I confess I find 
considerable difficulty in coming to a conclusion. 

The first point argued for the appellant is that the sections 
of the Limitation Act (4 to 25) apply only to periods. prescribed 
in the schedule to the Act; He contends that this is the natural 
construction that follows on reading the sections from S. 3 
onwards. Asa matter of drafting it was found unnecessary to 
repeat in the later sections, the words ‘ by the first schedule ’ 
after ‘prescribed’ as they are mentioned in S. 3 and their repeti- 
tion in each section would be awkward. They are expressly 
repeated in S. 6 as reference had to be made to the third column, 
When confronted with the question—what is the need for S, 29 
if his contention is right? his suggestion is, that there may be 
suits to which the Limitation Act may apply though the suits 
may be occasioned by proceedings under special Acts (e. g. 
declaratory suits occasioned by proceedings under Madras Act 


` IV of 1897 or suits necessitated by proceedings, under Madras 


Act (III of 1905) and in such cases both the Acts may apparently 
apply and to remove the conflict, S. 29 has been enacted. He 
explains the decision in Lingayya v. Chinna Narayana 1 where 
the learned Judges give an independent meaning to the word 
‘affect’ (apart from the word ‘alter’ in S. 29) as referring to the 
operation of Ss. + to 25 by saying that neither the arguments 
nor the judgments dealt with Ss. 4 to 25, in themselves and 
they proceeded on the assumption that these sections may apply 
to ether Acts and were confined to a consideration of S. 29 only. 
Serine that the word ‘affect’ was not in the Act of 1871 and 


~ 1. (1917) I, L. R. 41 Mad... 179: 33M. L. J. 566 (F, B) 
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was specially introduced in the Act of 1877 and continued in 
the present Act, I find it difficult to accept the last explanation, 
The argumet of the appellant with reference to the construction 
of the word ‘prescribed’ in Ss, 4 to 25 is supported by Jurawan 
Pasiv. Mahabir Dhar Dube 1, and Shiam Karan v. The 


Collector of Benares 2, but by no other cases, Even if I am ` 


inclined to accept it, I cannot, as I feel bound by the decision of 
the Privy Council in Phoolbas Koonwnr v Lalla Jogeshur Sahay 3 


where it was held that the provisions of the Limitation Act 


were intended to govern the Civil Procedure Code which was a 
general Act. The fact that the Acts considered in that case 
were the Acts of 1859 makes no difference. Nor does the consi- 
deration that, so far as the disability of minority is concerned 
S. 6 of the Limitation Act must now be confined to the Limita- 
tion Act only (see Prem Nath Tiwari v, Chaterpal MonTewari * 
Ramana v. Babu 5, contra Moro Sadasiv v. Visajt Raghunath 6) 
afford a ground for distinguishing Phoolbas Koonwur v. Lalla 
jogeshur Sahoy 3, for these rulings are based on the particular 
language of S. 6; The principle of Phoolbas Koonwar v, Lalla 
Jogeshur Sahoy 3 viz, that the Civil Procedure Code is a 
general law and WA periods of limitation in it are 
governed by the Limitation Act was followed in Peary 
Mohun Aich v. Anundacharan Biswas? and was approved by 
Sadasiva Aiyar, J. in Ramana v. Babu > (though not necessary 
for the decision) and so far I agree with them. But this agree- 
ment with Sadasiva Aiyar, J. in Ramana v. Babu 5 which wasa 
case on S. 48) does not necessarily imply the conclusion that the 
provisions of the Limitation Act apply to S. 48 of the Civil Pro- 
cedure Code as I shall presently show. I must therefore-negative 
the first contention of Mr. Krishnaswami Aiyar that Ss. 4 to 25 
of the Limitation Act do not apply to the Civil Procedure Code. 

The second point argued by him is that the period of 12 
years is not a period of limitation wiihin the meaning of S. 15 of 
the Limitation Act What is meant by a period of limitation ? 
In the first place it probably does not include mere periods of ex- 
tension such as the period of two years under S. 31 of the Limi- 
tation Act (Dayaram v. Laxman 8 and the period of three years 
referred to in S, 8 of the Limitation Act (Narasimha Deo Garu v, 


(1918) T, L. R. 40 All. 198. 2. (1919) I. L, K. 42 All, 118 at page 124. 
(1876) I.L.R. 1 Cal, 226 (P.C.) 4, (1915) I. L, R, 37 All, 638. 
(1912) T,L.R. 57 Mad. 186: 24 M.L-J. 96. 6. (8193) I. A R.16 Bom. 536. 
(1892) I, L. R 18 Cal. 631. “8. (1911) 13 Bom. L. R. 284, 
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Krishnachandra Deo Garu 1 which is an authority only, for this 
proposition.) Also it is obvious that the phrase ‘ period of'limita- 
tion’ can be used in two senses (1) a strict and (2) a loose sense. 
In the, strict sense it means such a period that a proceeding to, 
which it is sought to be applied will be in time if filed within 


‘the period and beyond time if filed after it. It has a double 


characteristic. Most periods of limitation e. g., all those men- 
tioned in the schedule of the Limitation Act, in many special 
and local laws and the periods of 15 days (in O. 21, -R.. 84), 
and 30 days (in O. 21 R. 89 of the Civil Procedure Code) and 
even the periods of two yearsin S. 15 of the Easements Act 
are periods of limitation in this sense. But the period in S. 48 
of the C. P. C. is not a period of limitation in this sense. or 


an application for execution of a decree (of the kind mentioned 


in Sec, 48) will in general not be in time if filed within 12. years. 
It will be out of time unless it is within three years from any 
of the dates mentioned in the 3rd column of Art. 182. Toan 
application for execution of a decree Art, 182 has first to be 
applied and if it is found not wanting when tested by art., 182, 


then S. 48 C. P. C., will operate as a further test. It is in the 
nature of a strict period of limitation that it is capable of ex- 


tension by the general sections of the Limitation Act (parti- 
cularly by Ss. 19 and 20 to an indefinite extent) and in the case 
of application for execution the period in Art, 182 is capable of 
an extension to an indefinite extent also by the use of the 
various provisions in the 3rd column of Art. 182. Itisupon such 
extension that S. 48 C. P, C. acts as a check. Its operation is 
secondary in the sense that it operates on the working out of 
Art. 182. So viewed, it is a period of limitation in a looser 
sense and it is clear that when the Legislature described the 
period in S. 48 asa period of limitation in Art. 181 of the 
Limitation Act it is only the looser sense that was intended. 


_ It is not that certain kinds of applications were dealt with by 


Art. 182 and certain others by S. 48 of the C. P. €, which is 
the impression pr oduced by a too literal reading of the word 
‘or’ in Arts. 181 and 182. I confess that 1 do not see what 
purpose was served by the mention of S. 48 C. P.C. in 
Arts. 181 and 182, forall applications governed by S. 48 are 
applications for execution falling within Art. 182 and it would 
be enough in Art. 181 to stop with “elsewhere in this schedule” 


j. (1919) 37 M. L. J. 256: 10 L. W. 156, 
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withouf mentioning S. 48 C. P. C. Again Art. 182 produces 
the impression that S, 48 of the Code must be first applied and 
then Art. 182, But we know this to be notso. I find it diff- 
cult to conceive of a case where the result will be different if 
all reference to S. 48 of the Code is omitted in Art. 181 and 182 
altogether. Be that as it may, itis clear that Art. 181 refers 
only to the looser sense of the phrase ‘period of Jimitation’. 


Having arrived at this conclusion, we have next to see in 
what sense it is used in S. 15 of the Limitation Act. On this 
question, one has to find the sense in which it is used, as best 
as he can. It may be, that it is used in the looser sense in 
S. 11 (3) of the third schedule of the Code (Shiam Karam v. 
The Collector of Benares 1) and in S. 48 of the Dekkhan Agri- 


cultural Relief Act) Shidaya Virabhadraya v. Satappa Bhara- 


nappa 2, Dayaram v. Laxman è? (but these cases cannot help us 
for and Ss. 57 to 25 of the Limitation Act. In those sections, it 
seems to have been used in the stricter sense (Juravam Pasi v. 
Mahabir Dhar Dube +) In Mahantkrishna Dayal Gir v. Musst. 
~“ Sakina Bibi 5, it was held that S. 19 of the Limitation Act 
does not apply to the period in S. 48 of the C, P. C. 
Chamier, C. J. does not give any special reason, Jwala Prasad, J. 
says S. 48 is a rule of procedure, I donot agree with him if 
he meant to say that the period in S. 48 is not a period of 
‘limitation at all. For the Legislature has described it as a 
period of limitation in Art. 181 (Shiamkaran v. The Collector 
of Benares 1) bat I think he meant to say that itis not such a 
period in the stricter sense. This aspect was not discussed by 
Sadasiva Aiyar, J. in Ramana v. Babu 6, | therefore agree with 
my learned brother that the appeal should be allowed. 


In this view it is unnecessary to discuss the third conten- 
tion of the appellant that S. 15 (1) cannot help him as the stay 
order in this case was obtained by himself (Keshopershad 
Singh v. Harban Lal 7, 

I concur in the order of my learned brother. 

Bee Vis Appeal allowed, 


1. (1919) I. L. R. 42 All. 118 at p. 124. 2. (1918) I. L. R. 42 Bom. 367, 
3. (1911) 13 Bom. L. R. 284. 4. (1918) I. L. R. 40 All. 198 at 203. 
5. (1916) 20 C. W. N. 952. 6. (1912) I. L. R. 37 M, 186. 
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IN THE HIGH COURT OF JUDICATURE AT MARRAS. 
© PRESENT :—MR. JUSTICE SPENCER AND MR. JNSTICE 
VENKATASUBBA Rao. 


H. Sheenappaya ... Appellant (Defendant.)* 
v. | 
Rajamma alias Padmavathi ... Respondent (Plaintiff) 


Hindu Law —Maintenauce—Wife—Right of —Refusal to live with husband 
o1 account of his being a leper—Ef fect. 

Under the Hindu law, a wife is entitled to get maintenance fan her husband 
when she declines to live with bim on account of his being a leper. 


Second Appeal against the decree of the court of the 
Subordinate Judge of South canara in A. S. No. 61 of 1921 
(A. S. No. 304 of 1920 on the file of the District Court) pre- 


‘ferred against the decree of the Court of the District Munsif of 


Mangalore in O. S. No. 356 of 1919. 

K. Y. Adiga for appellant. 

B. Sitarama Rao for respondent, 

The Court delivered the following 

Judgments :—Spencer, J.—This suit was brought by a wife 
to recover arrears of maintenance from a leprous husband, 
Defendant appeals. 

Two of the grounds raised’ in the arguments, namely (1) 
that the defendant’s leprosy was not in a virulent form, and (2) © 
that the plaintiff having originally deserted her husband with- 
out any justifying cause cannot make his disease a pretext for 
demanding maintenance whilst continuing to live apart from 
him, may be disposed of briefly by observing (1) that it has 
been found by the Subordinate Judge upon the defendant’s 
admission that the disease has now assumed a virulent form, 
and that finding being on a question of fact is final; (2) that 
plaintiff having begun to live separately in 1908 and the defen- 
dant having, when examined in 1919, admitted that his leprosy 
commenced 10 years ago, the existence of the husband’s disease 
and the wife’s going away to live separately are sufficiently con- 
nected in point of time to justify the inference that the separa- 
tion was occasioned by the disease, although there was no 
medical certificate as to existence of-.leprosy earlier than 
December 1913. 


* S.A. 1244 of 1921. 2nd and 5th May 1922. 
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On the substantial point of law, which is whether a wife is 
entitled to get maintenance from her husband when she declines 
to live with him on account of his being a leper, our attention 
has not been called to any reported cases in which the point 
has been directly decided. In Bai Premkuvar v. Bhika Kal- 
lianji 1 it was held that the fact thata Hindu husband was 
suffering from a loathsome disease such as leprosy was a good 
defence to his suit for the restitution of conjugal rights. It 
seems to follow that if a leprous husband cannot enforce 
cohabitation upon an unwilling wife he equally cannot make 
his disease a defence to her suit for maintenance so long as he 
has means to maintain her. 

In Manu Ch. IX, 79 the passage occurs—‘ She who is 
averse from a mad husband or one afflicted with such maladies 
as punish crimes should not be stripped of her property.” 

Í believe I am right in thinking that leprosy is ordinarily 
regarded in this country as a punishment for sins committed in 
this or some previous existence, and that this is the explanation 
of the allusion to punishment, 

If then a wife is not to be penalised by depriving her of her 
_ Stridhanam for her refusal to live with a husband who is suffer- 
ing from a loathsome disease, it is equally impossible to 
conceive that the ancient law-givers intended that she should 
be allowed to starve for an act which no Code of humanity or 
morality would condemn, 

Granting that desertion by the wife is a good defence to a 


wife’s suit for maintenance, it by no means follows that such a- 


defence can be pleaded irrespective of the wife’s counter plea 
that her separation from her husband is for good and sufficient 
cause. The lower courts were, therefore, right in giving the 
plaintiff a decree. The Second Appeal fails and is dismissed 
with costs. 

Venkatasubba Rau, J.—Is a wife entitled to claim separate 
maintenance from her husband on the ground that the latter-is 
afflicted with leprosy ? We have not been referred to any 
reported case on this subject, and the point has to be decided 
with reference to general ptinciples and the texts of Hindu 
Law bearing upon:it. 

It has been laid down that a wife can live apart on her 
husband fora justifiable cause, From time to time the courts 


1, (1868).5 Bom; H, C, R, (App.) 209, 


Sheenap- 
paya 


amna 
alias Padma’ 
vathi, 


a ——. 


Spencer, J, 


Venkata- 
subba 
Rau, J. 


Shgenap- 
paya 
v 


Rajamma 


alias Padma- 


vathi. 
Venkata- 

subba 

Rau, J. 


176 THE MADRAS LAW JOURNAL REPORTS. [VOL. XLIII, 


have had to consider whether in certain circumstances tþe wife 
is entitled to demand separate maintenance ; and though 
according to the decisions certain causes have been held to be 
justifiable causes the courts have not made an exhaustive 
enumeration of such grounds. 


A similar question presented itself for determination of the 
courts in suits by the husband for restitution of conjugal rights,- 
and it was held that it was open to the wife to resist the suit by 
relying upon the defence that the husband is afflicted with a 
loathsome desease such as leprosy or syphilis. Bai Premkuar v. 
Bhika Kallianji. 1 It seems to me reasonable to hold that the 
grounds which would be available to a wife to defeat a suit 
for restitution would also entitle her to live apart from her 
husband and claim separate maintenance. But it has been 
argued on behalf of the appellant (husband) that while the 
courts may properly refuse assistance to a husband who seeks 
restitution they should not enable a wife who chooses to live 
separately to get maintenance ; in other words, if the husband 
who is suffering from leprosy or is afflicted with a similar 
malady seeks the aid of the court to allow his wife to live with 
him the courts must withhold that aid; similarly if a wife 
forgetful of her duties to her husband deserts him when her 
services are most needed, the court must not enable her to get 
separate maintenance from the husband who has been wronged. 


I am unable to accept this contention, The wife may no 
doubt acquire great spiritual benefit by a life of renunciation 
and sacrifice. But the courts can only determine the legal 
relations between the parties, and in doing so cannot take note 
of-exalted spiritual notions. Nor can the courts of law prescribe 
rules to regulate conceptions of duty and it would be futile to 
attempt any enumeration of duties incumbent upon a wife. To 
give effect to the appellant’s argument would amount toa 
refusal of maintenance to a starving wife on the ground of her 
desertion of her husband, who, it is admitted, is disqualified to 
insist upon having the society of his wife. This result is 
opposed not only to Hindu sentiment and puplic opinion but 
contravenes the original authorities on the subject. 

Manu says “ But she who is averse from a mad husband 
or a deadly sinner or a eunuch or one without manly strength 


e—a 


1, (1868) 5 Bom, H, C, R. (App) 209, 
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or one afflicted with such maladies as punish crimes must 
neither be deserted nor be stripped of her property.” 
Cullukabhatta explains the text thus: But she who attends 
not ahusband whose mind is alienated by the effect of 
air or other constitutional eletnent, or a deadly sinner (as des- 
cribed in the 11th chapter) or unmanned or destitute of manly 
strength (from the obstruction of the seminal juice or the like) 
or degraded, because he is afflicted with leprosy or similar 
disease, must not be deserted nor deprived of her property. 


Reference in the text of Manu to depriv.tion of wife's pro- 
perty will become intelligible if the two following rules are 
read in this connection :— . | 

(1) For a whole year let a husband bear with his wife 
who treats him with aversion; but after a year let him deprive 
her of her separate property and cease to cohabit with her; (2) 
She who neglects her lord though addicted to gaming, fond of 
spirituous liquors, or disease must be deserted for 3 months and 
deprived of her ornaments and household furniture. 


An attempt to reconcile the text of Manu quoted above 
“But she who is averse * * * * property” with the 
following text “the husband who is not an outcaste should not 
be forsaken by a woman desirous of happiness ir another 
world” has led to the words “ aversion from a husband ” being 
interpreted as “ want of due attention” not ‘‘absolute desertion.” 
But the latter text only enjoins amoral duty and does not 
create a legal obligation. I do not think it is proper to main- 
tain the distinction between diligent attention and absolute 
desertion (See texts collected in Colebrook Vol. 2 page 128). 


Battacharya while enumerating the circumstances which 
entitle a wife to demand separate maintenance mentions the 
aforesaid text of Manu and refers to the causes specified therein 
as justifiable causes. See Battacharya’s Hindu Law, 2nd 
Edition page 405. | 


Strange’s Hindu Law at page 47 Vol. 1 contains the follow- 
ing passage : “Other causes as well as infidelity operating to 
disappoint the primary object of marriage, lead to separation ; 
suchas confirmed barrenness in the woman and corporal in- 
becility in the man; with loathsome or incurable disease in 
either,” 
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The'text of Devala lays down: “The husband, may be 
forsaken by his wife if he be an abandoned sinner or any 
heretical mendicant or impotent or decrepit or afflicted with 
phthisis or if he have been long absent in a foreign country” 
Mr. Justice Mahmood inthe judgment in Binda v. Kaunsilla |, 
makes certain observations in regard to the conclusion of insan- 
ity inthe list of justifiable grounds and comes to the conclusion 
that insanity is not a legal ground, The learned Judge also 
expresses approval of the view that the word ‘ aversion’ is. to 
be interpreted to mean want of due attention. With great 
respect, I cannot agree with either of the views referred to above 
adopted by Mr. Justice Mahomood. Reliance has been placed 
by the appellant upon the following passage from Mayne: “If 
she quits him of her own accord either without cause or on 
account of such ordinary quarrels as are incidental in married 
life in general, she can set up no claim to a separate maintenance. 
Nothing will justify her in leaving her home except such 
violence as renders it unsafe for her to continue there or such 
continued ill-usage as would be termed cruelty by any English 
Matrimonial Court”. It cannot be said that the enumeration 
of causes in this passage is exhaustive. It takes no account of 
the grounds mentioned both by Manu and Devala. 


I am therefore of the opinion that the existence of leprosy 
in the husband entitles the wife to live separately from the 
husband and demand maintenance. 


The finding on the nature of the diseaseis contained in 
the following passage in the judgment of the District Munsiff : 
“ Even the defendant admits that his leprosy commenced 10 
years ago and that it appeared on his right leg and afterwards 
his left leg, that at the time of previous suit both the legs were 
somewhat affected and even the fingers of his hand were affect- 
ed, that some of his fingers were contracted and swollen, . that 
there were sores in his leg sometime back, and that they were 
ina putrified condition and pus was coming out.” There is 
therefore no force in the contention that the defendant’s leprosy 
was not of a virulent form. 


It has been argued that if the wife abandons the husbang 
without a justifiable cause “and the husband subsequently 
becomes a victim to a disease like leprosy, the wife cannot take 


1, (1890) I. L. R. 13 All. 126. 
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advantage of such a cause and claim maintenance. ` This argu- 
ment raises a very interesting question. But it is unnecessary 
to decide it here on account of the finding that the wife 


abandoned the husband in about 1908, a point of time when. 


the defendant according to his own admission was suffering 
from leprosy- 

It is admitted also that the husband is possessed of pro- 
perty and that the maintenance awarded is not excessive. The 
District Munsitf says:—“ What is claimed is just the bare 
maintenance which is absolutely necessary for a woman to 
keep the body and soul together.” Whether a decree can be 
passed against a leprous husband who owns no property is not 
a question that arises for determination. It may be a legitimate 
argument that a husband who cannot earn an income for his 
own maintenance on account of his being a leper should not 
be compelled to find means .for the support of a wife who 
deserts him. But in view of the finding mentioned above this 
question does not arise and no decision need be given upon it, 

In the result, I agree with my learned brother in holding 
that the second appeal fails and must be dismissed with costs. 


å, S. V. Second appeal disinissed, 


t -= 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE OLDFIELD AND MR. JUSTICE 
VENKATASUBBA RAO. 


Ibrahim Sahib. ... “Appellant (3rd Counter 
ve | Petitioner.) 
Konammal and another. ...: Respondents (Petitioner and 
a 2nd Counter Petr.) 


C, P, C. of 1908—O. 21, R.97—Delivery of Possession—Second application 
for—Maintainabtility—Delivery on first apflication acceepled by decree-holder as 
complete—First application agatust judgment-debtor, second against lessee under 
lease granted pendente lite—Effect—O. 21, Rr. 35, 36—A pplicability —Decree- 
holder—Enjoyment of property delivered in evecution—Disturbance by person 
without .any righ: todo so—Remedy — A pplication under r.35 or r. 36—Maintain- 
ability. 

The return on a warrant for delivery of immoveable property issued on an 
application made as aguinst the judginent-debtor for the execution of a decree for 
the possession of such property was that the delivery was complete, and this 


* A, A. O. No, 18 of 1922, 9th February, 1922, 
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statement on the return was accepted by the decree-holder, The judgwent-debtor 
had, during the pendency ot the suit, granted a lease of a portion of the property. 
Alleging that he was not aware of the said lease when he accepted the delivery as 
complete, and that the lessee under the said lease prevented him from peacefully 
enjoying the property delivered to him, the decree-holder applied again as against 
the lessee, for removal of the obstruction and for the issue, if necessary, of a 
warrant of delivery. Held that the execution having been definitely closed 
by the delivery on the first application accepted by the decree holder as complete 
a second applicatio; by him for execution was, in the absence of any allegation of 
fraud in regard to the proceedings on the first application, incompetent. 
Meaning and effect of delivery in execution being accepted as complete. 


Where a decree-holder, who has obtained delivery in execution of a decree 
for possession of immoveable property, is disturbed in his peaceful enjoyment 
thereof by a person who, according tothe decree-holder himself, has no right 
legilimately derived from any competent person t? doso, his remedy is either in 
Criminal prosecution or in a suit for damages. The person disturbing cannot be 
regarded asa tenant against whom there can be an order for delivery under 
O, 31, R. 35 or 36 C. P. Code. 


Appeal against the order of the District Court of South 
Arcot dated 25th January 1922 in Miscellaneous Petition No. 4 
of 1922 in O. S, No, 13 of 1916. 

T. R. Ramachandra Aiyar K, V. Krishnaswami Aiyar anp 
M, S. Vaidhyanatha iyer, for appellant. 

S. Varadachariar for <A, Krishnaswami Aiyar and 
M.S. Venkatarama Aivar for respondents. 

The Court delivered the following 


Judgment :—This appeal arises in proceedings for the 
execution of a decree ' in favour of the present Jst respondent. 
The decree is apparently in the usual from for possession of a 
Jaghir against the 1st defendant in the suit. There was one 
application for delivery by the decree- holder, first. against the 
lst defendant to be referred to as the judyment-debtor. There- 
on delivery was ordered. The Judgment-debtor applied for 
stay, but the decree-holder said that the delivery was complete 
and therefore no stay was possible. An appeal was filed in 
this court against the decree and C. M. P. No, 729 of 1921 was 


presented for stay of execution. The learned Judge, before 


whom it came, called for a report as to whether execution had 
taken place; and the District Judge reported that the A schedule - 
property, that is the Jaghir, the property with which we are 
concerned, had been delivered. The learned Judge, therefore 
dismissed the application. Against his order of dismissal 
Letters Patent Appeal No, 11 of 1921 was filed. It ended in 
a consent.order passed on 3—5—1921, maintaining the 
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decree-holder in possession of the Jaghir A schedule property 
so far as the proceedings in this court were concerned. On 
7-10-1921 however, the decree-holder applied again in the 
lower court for possession and- for removal of obstruction under 
O. 21, R. 98 or in the alternative for the issue of a fresh 
warrant for delivery, His affidavit in connection with that 
particularly referred to certain action by the judgment debtor 
in connection with a temple, which it is admitted was part of 
the Jaghir. An order was then passed, rather anomalously 
described as under R. 98, and at the same time notice was 
issued to the Judgment debtor who however was not served. 
On the return of the warrant the decree-holder apparently 
accepting the return that possession had been given the proceed- 
ings were closed. On 5—1—1922 an application was made 
by the decree-holder to the District Judge, the order on which 
is now under appeal before us. It was at this point that the 
present appellant, one of two lessees of what may for the 
present be described as rights in the Jaghir, was impleaded. 
The prayers were to put the .decree-holder in peaceful enjoy- 
ment of the forest produce, to direct the appellant to remove 
his obstruction, if necessary, to issue a warrant for delivery 
and lastly to declare that the rights decreed should be secured 
to the party and to obtain for her magisterial protection in the 
exercise of those rights, These prayers again were anomalous. 
But the lower court then made the order, with which we are 
concerned, granting generally the orders applied for and stating 
that appropriate notices to secure the decree-holder’s entry into 
the forest, which was the Subject of the — and her 
enjoyment of the produce would issue, 

The first main objection taken to this order assumes for 
the sake of argument that the rights of the appellant before us, 
the lessee, might legitimately be dealt with in execution. It is 
then said, that, the court having already on more than one 
occasion issued execution and the fact that delivery had been 
made having on more than one occasion been accepted by the 
decree-holder, no further execution should issue. There is no 
_ doubt that the statements involved regarding the course of 
occurrences are fully justifed. There was the report to the 
learned Judges of this court, to which no objection was taken 
by the decree-holder; then the compromise, to which the 
decree-holder consented in this court based on delivery having 
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been given ; lastly there was the decree-holder’s -acquiescence . 
on-2—1—1921 in the closure of proceedings in’ the lower 
court with reference to the return that delivery had been given. 
Further however it is argued that he was not aware of the 
claims of the lessees, that those claims were entirely valueless, 
resting as they did on a lease given to them pendente lite, and 
that he was entitled to move the lower court to complete the 


. execution, which he had already mistakenly accepted, when he 


found that. it was incomplete. We cannot accept that state- 
ment. The execution seems to us to have been definitely 
closed and nothing in the nature of fraud is in question. Itis 
not in our opinion open to the decree holder to urge, as he has 
done here, that the delivery may be accepted as complete-against 
one person, when further delivery is still necessary against 
another, As the statement on the return was that delivery was 
complete, the decree-holder’s acceptance of it as such.must be 
taken in its natural meaning, the only meaning which we think 
is recognised in the Code, that the delivery was complete 
absolutely and against the world. It is quite clear that deli- 
very of possession to the decree-holder involves that no person 
other than the decree-holder remains in possession. That will 


. not be the less so, if delivery is symbolical, since the physical 


possession of the tenants in such cases is of course not in ques- 
tion, Taking this view we cannot accept the decree-holder’s 
answer to the lessee appellant’s contentions in this form. 


The lessee, however, has objected also to the lower court's 
order on another ground. ‘Before the lessees came on the. 
scene, application for delivery had been made in the usual form 
and had proceeded on the assumption that the delivery of 
ordinary landed estate was in question. On the execution 
application, on which the present order was passed and in. 
which the lessees were for the first time referred to, special 
reference was made to the arboreal products, which form the 
chief source of income of the estate, and to the fact that 
those products are usually farmed out tc a contractor by the 
Jaghirdhar. The lower court in its order proceeded to make a 
distinction between the forests and their products, observing 
that all that the decree-holder got by the symbolical delivery 
was the technical possession of the Jaghir, that the respondents, 
lessees, had’ obstructed her’ and after paying the defendant in. 
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the suit,the lease amount had put forward his claim in opposi- 
tion to hers to be the owner of the produce of the forests leased 
to them by him. The order further states: “This produce was 
not a thing which could be reduced to possession at the time of 
thesymolical delivery. Nor does it appear in the delivery 
receipts that the fcrests have been ever symbolically handed 
over’, ‘It has to be observed that the lower court's reference 
to the previous delivery as symbolical is not justified by any- 
thing in the record before us and that there is no reason for 
assuming that the delivery of the forests was not at actual 
delivery. Again its reference to the produce asa thing which 
could not be reduced to possession at the time of the delivery 
is not intelligible. It presumably could have been reduced to 
possession as easily as any other produce on land, which is 
ordinarily regarded as passing at the time of the delivery, unless 
it is statedlv excluded. Unfortunately there is no reference in the 
lower court’s order to the real nature of the lessee’s rights. 
We of course are not attempting in proceedings of the present 
character to decide finally what those rights consisted in, On 
the materials before us, we find that as is stated in paragraph 
4 of the judgment in the suit the timber and fruit and dye stuffs 
and other arboreal products are farmed out to contractors who 
make their own arrangements to collect these valuable com- 
modities from the ryots and the latter are restrained from dis- 
posing of them to any but the contractors. We have also been 
shown what is admitted to be a correct copy of the appellant's 
lease and find that under it they became entitled to buy the 
produce at the proper price from the persons who collect it on 
the spot, to take it to market and to dispose of it there and to 
give sub-leases of their rights in consideration’ for the payment 
of a sum of money to the zamindar-lessor, In fact they might 
more appropriately be described as contractors than lessees; and 
if the former term had been used, probably the lower court 
would not have fallen into the mistake it did since it is quite 
clear that there is nothing here resembling. any ordinary lease 
of land or-forests, There is’ simply what may be termed a 
license conferred on the appellant and his partner, an exclusive 
right to take over the forest produce and to dispose of it for 
his own advantage. That being the position of the appellant 
it, is impossible to see how they can be regarded as tenants, 
against whom there could be an order for delivery under O. 21, 
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R. 35 or -36 at all. They are in fact, if the decree;holder’s 
view of their position is correct, simply persons who are 
claiming to enter on the forests so far as the jaghir is concern- 
ed without having any right legitimately derived from any 
competent person to do so. The appellants remedy will be 
either in criminal prosecution or in a suit for damages. . 

On this line of argument being taken, the Ist respondent, 
contended that as the lower court’s order could not have been 
passed and ought not to be regarded as having been legitimately 


. passed in execution the matter does not arise in execution and 


the order is not-appealable under S. 47. In reply Mr. Rama- 
chandra Aiyar on behalf of the appellant asked us to treat the 
petition as a revision petition; and, if it were necessary to 
decide the case with reference to this line of argument, we 


should be-prepared to do so. 


. The result is that appeal is allowed and the lower court’s 
order set aside, the application for execution being dismissed 
with costs throughout as against the Ist respondent. 


À. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


_ PRESENT ;:—MR. JUSTICE OLDFIELD AND MR. ‘JUSTICE 
VENKATASUBBA RAO. 


C. Ganapathi Mudaliar . ... Appelant" in A. A. 
O. No. 253 of 1921 
on the file of the 
High Court and 
petitioner in C, R: P. 
No. 491 of 1921 
(Petitioner). 
v, 
N. Krishnamachari and others ... Respondents in both, 
(Respts). 


Limitation Act, S,14 and arts. 166 and 181—Bwecution Sale—Setting aside— 
Limttation —Deduction of time spent in prosecuting a suit—Limitation Act, 1908 
— Retrospective operalion—Inherent power--Scope of--Revival of application wsth- 
drawn by a party. l 

The law of limitation is a law of procedure and jt is the rule of limitation in 
force at the time when an application is made that governs it and not the one under 


* A.A, O, No. 253 of 1921, 2nd March 1922, 
iC, R. P. No, 491 of 1921), 
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which the right to apply accrued. This rule’ applies whether the time available 
under the new Act is shorter than that available under the former Act or no time 
is available under the new Act at all. If there has been an‘interval between the 
passing and the coming into force of a later Limitation Act, it is clear indication 
that the Act was meant to have a retrospective operation. R, v. Leeds and Brad- 
ford Rail Co. (1) The Ydun, (2) Raja of Pittapur v. Venkatasubba Rao (3) 


Referred to. 
An application to set aside an execution sale, whatever its nature and whether 


falling under S. 47 C, P. Code or O. 21, R. 90 is governed by art. 166 and not by 
art. 181 of the Limitation Act, 1908. Neelu Nethtarv. Subramania Moothan (4) 
Muthia Chettiar v. Bava Saheb, (5) Paidanha v, Lakshminarasimha, (6) followed. 
Rama Kinkar v. Sthiti Ram, (7) Sheikh Anatullah v. Sashi Bhushan Haje ah (8) 
Seshagiri Rao v. Srinivasa Rao (9) not followed. 

Where a person misconceived his remedy and instead of proceeding by an 
applicatian to set aside an execution sale brought a suit which was eventually 
dismissed, the time taken ‘in prosecuting the suit and an appeal therefrom cannot 
be deducted under S. 14 of the Limitation Act in computing the period of limita- 
tion for an application. Mathura Singh v. Bhawani Singh (10) not foll; Muruges 
a Mudaliar v. Tattaram Day (11) Relied on. 

The inherent powers of a court are not to be used to relieve a party from the 
consequences of his own mistakes or to enable him to evade the law of limitation. 


Appeal against the order of the District Court of North 
Arcot dated 31st March 1921 in C. M. P. No. 90 of 1920. 

Petition under S, 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise the 
order of the District Court of North Arcot, dated 31st March 
1921in C, M, P. No. 91 of 1920. 

K., V. Krishnaswami Aiyar and P, S, Narayanaswami Atyar 


for appeallants. 

S. Sriniwasa Atyangar V. Ramadass and K. Rajah Aiyar 
for respondents, / 

The Court delivered the following 

Judgment :—The guestton is whether the orders of the 
Lower Court dismissing these two petitions by the appellants as 
out of time are correct, ‘Of those petitions C. M, P; No. 90 of 
1920 was by the appellant for the setting aside of a court sale 
held on 19-9-1887 in execution ofa mortgage decree and for 
a fresh sale on an amended proclamation. He also asked for an 
amendment of the execution petition of his opponent, the decree 
holder, by bringing it into conformity with the decree under 
execution, In C, M, P. No, 91 of 1920 he asked leave to 
amplify this prayer by asking the court to “ order, if necessary 





1. (1852) 21 L. J 193. (M. C.) 2. (1899) P. 236. 
3. (1915) I.L, R. 39 M. 645 : 29 M.L.J. 1, 4. (1919) 11 L. W.I59. 

.5. (1914) 27 M, L.-J-605: ` 6. (1914 I, L. R, 38 M.-1076. 
7. .(1917) 27 C, L. J. 528: | 8. (1920) 24 C. W. N, 73, 

9, (1920) IL.R. 43 M. 313 : 38 M.L.J.62, 10, (1900) 1. L. R. 22 A, 248, 


11, (1900) I. L. R. 23 M, 621, 
R--24 


Ganapathi 
Mudaliar. 
y. 
Krishnama- 
- chart. 


Ganapathi 
moe 


eee 
chari. 


186 THE MADRAS LAW JOURNAL REPORTS, (VOL. XLIII, 


a-fresh proclamation of sale, giving correct informatipn as- to 
the interests of the various defendants with a full description of 
the nature and-value of: the properties.” There was. also a 
prayer for leave to withdraw the portion of paragraph 20.in 
C. M. P. No, 90, in which he declined to proceed against Sth 
to 14th defendants, transferees of the decreeholders, purchasers, 
This last prayer has been subjected. to special objection. But 
the amendment was asked for before any prejudice could have 
arisen and it would have raised no new question of limitation. 
This objection is therefore groundless. 

We accordingly have to deal only with ie rr of 
limitation, as raised by the earlier C. M. P. No. 90, which was 
presented on 24—-9— 1919, over 30 years after the sales sought 
to be set aside. The explanation for the delay is first that, as the 
appellant alleges, owing to fraud he was kept from knowledge 
of his right to apply until February 1907. [hat allegation is 
disputed and has not been dealt with by the lower court, But it 
is not necessary for us.to deal with it,-as, even if it is accepted, 
the applications are still, in our opinion, out of time.. Secondly 
the appellant contends that, the period applicable to his appli- 
cation is three years from February 1907. Thirdly, that he is 
entitled to exclude from the period, the time taken by him ia 
prosecuting in good faith, a suit, which began on 16-~11—1907 
and ended with the judgment of the Judicial .Committee on 
14—12—1917|when his suit was, it is said, held to be barred by S. 
244 of the previous Code (Code of Civil Procedure, 1882) corres- 
ponding with S. 47 of the present Code (Code of Civil Procedure 
1908), ltis not disputed that, if-both these contentions are 
sustained, these petitions will be in time. on the assumption that 
the starting point is’ some date in February 1907. In oar. 
opinion neither of them -can be sustained. It- will however be 
sufficient if either of them fails, 

Itis important to decide first what is the law applicable, for 
the present Law, Act IX of 1908, came into force on 1—1—1909. 
Itis admitted that the appellant’s third contention already 
stated is, apart from any other objection to it, unsustainable, 
if the previous Act of 1877 applies, because S. 14 of that Act 
allowed an applicant the time spent only in making another 
application, not in conducting a suit, whereas under’ the 
present law, allowance can be claimed for the time spent in 


prosecuting another civil proceeding, . whatever its character, 
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This paint can at once be decided in appellant’s favour, For 
all the authorities regard the iaw of limitation as a law. of proce- 
dure and lay down that laws of procedure have restrospective 
effect. This rule is not the less binding, because authority 
recognizes exceptions to it in particular cases, and appellant 
desires by one of his alternative contentions to avail himself 
of one of ‘those exceptions and to claim 3 years for. his cause of 
action under Art. 178, Schedule II of the former Act (Indian 
Limitation Act 1877) instead of 30 days under Art. 166 of the 
present Act (Act 1X of 1908), For there is neither reason nor 
authority for holding that in the argument to be considered 
anything but an exception or anything obliging the party to 
make an election between the application of one Act and the 
other, asa whole, is in question. The exception of which, the 
appellant proposses to avail himself, is, he contends recognised 
in the reference in Rajah of Pittapur v. Venkatasubba Rao | by 
Wallis, C. |. to cases, in which the application of the new law 
would absolutely destroy the plaintiff’s right of suit, which was 
in ‘existence when it came into force ; andin the dictum of 
Kumaraswamy Sastry, J, that. “both on principle and on the 
balance of authority the new law ought nol to be applied so as 
to: kill causes of action which were alive on the date of its 
enactment”, and also in the endorsement by Wallis, C. J., and 
one of ourselves of these references in Vaidianatha diyar v, 
Govindaswamy Udayar 2. Certainly,.if the fact that the parties’ 
right is destroyed by the application of the new law is alone to 
be decisive, then the appellant must be allowed to benefit by 
the exception thus recognised and to rely on the former Act. 
For, if S. 14 is assumed applicable to his case, a point we 
return to, he cerainly had time to proceed, of which the new 
Act deprived him when it came into force on 1-1-1999. 


_ Closer examination however shows that this view of the 
authorities requires qualification, In Vaidianatha Auyar v. 
Govindaswamy Udayar ? the court was only recognizing an 
exception which was applicable to the case before it and which 
there was no necessity for it to define more closely. Probably 
it would have been.better if it had stated clearly what appears 
to be the law, that the same rule applied, whether (as in the 
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present case) the time available under the new Act was merely 
shorter than that available under the former Act or no time was 
available under the new Act at all. Rajah of Pittapur v. Venkata- 
subba Rao | was in fact a case of the latter kind, and the three 
learned judges made it clear that the point is not merely 
whether the right is destroyed by the new law, (and to this the 
judgment of Wallis, C. J. in Vaithinatha Aiyar v. Govindaswamy 
Udayar 2 refers) but also whether any period intervened 
between the enactment of the new law and its coming into 
force, Seshagiri Aiyar, J. in his dissenting judgment stating 
that “one underlying principle of the cases which lean against 
retrospective operation is that, if the new Act gives no days of 
grace for its coming into operation, but makes it law as soon 
as it is passed, courts should hold that the Legislature did not 
intend to interfere with vested rights. But where litigants 
had previous notice and could have enforced their rights 
before the Act became law they cannot claim relief”. The 
learned judge infact only differed from the other members 
of the Bench, because he held, that in the particular case,. 
that of the Estates, Land Act, such a notice had been 
given, In earlier cases, Arayil .Kali Amma v. Sankaran 


` Nambudripad 3, Chidambaram Chetty v. Karuppan Chelty 4 


Ramakrishna Chetty v. Subbaraya Iyer5 the same view 
was taken. Of the English cases relied on, those 
which like Moon v. Durden 6 deal with substantive right or 
like Colonial. Sugar Refining Company v. Irving 7 deal with 
incidents of procedure resembling the. general rule that 
a new statute has no retrospective effect, unless it contains 
some indication that the contrary is intended. But the 
doctrine applicable to new laws of limitation. was laid 
down generally in R. v. Leeds and Bradford Rail Co. 8 and 
The Ydun 9,as it is stated in the Indian decision, and 
we respectfully adopt it, as depending in the existence 
of .an interval between the passing and the coming into 
force of the new statute, whether the case is one in which 
the right to proceed is destroyed or merely curtailed. Taking 
this view, we must hold in the present case that the Limitation 


1. (1915) I. L. R, 39 Mad. 645, 2, (1921) 13 L, W. 522. . 

3. (1910) I. L. R. 34 Mad, 292. 4. (1911) I, L. R. 35 Mad. 678. 

5. ( JI, L. R. 38 Mad, 101. 6. 2 Welsby, Hurlstone and Gordon 22, 
7. (1905) A, C. 369. : 8. (1852) 21-L. J. (M. C.) 193. 


9. (1899) P, D. 236, 
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Act of. 1908 applies to the appellant’s cause of action, because 
that Act received the assent of the Governor-General in Council 
on 7-8-1908 and came into force on 1-1-1909. 


The appellant, however, has argued that, even if the Act of 


1908 is applicable, he had three years to present his application, 
because the Article applicable is not No, 166 but No, 181. He 


has no doubt adduced some authority for this contention, since’ 


in Ram Kinkar v. Sthiti Ram Land Sheikh Ariatullah v. Sashi 
Bhusan Hajrah 2 are in his favour. Butin the first of these the 
relevant portion is obiter and not material to the decision, 
whilst in the second the point was conceded and there ‘was 
no discussion’ of it. The appellant has then relied on Seshagiri 
Rao v, Srinivasa Rao 3 to show that where (as here) the sale 
is impugned as void, Art. 181 is applicable. But the conclusion 
in’ that judgment is supported only by reference to an 
unreported case, not by any independent reasoning and the 
ground on which the learned judges distinguish Muthiah 


Chettiar v. Bava Sahib* that the applicant before them; 


was-not a party within the meaning of S. 47 would not 
be available to us. On the other hand, Neelu Neithiar 
V. Subramania Moothan5 and the decision of one learned 
judge in Muthiah Chettiar v, Bava Sahib 4 show. that Att, 
166 is applicable to petitions under S. 47, whatever their 
nature; and in Payidanna v. Lakshmi Narasimha 6 an authority 
apparently not brought to the notice of the learned Judges in 
Seshagiri Rao v. Srinivasa Rao 3 the decision of the learned 
judge, who dealt with, on the point, was incidentally to the 
same effect, when the sale was impugned as void. The wording 
of Art. 166 is unrestricted and we do not consider that we are 
at liberty to impose restrictions, which nothing in it suggests. 
It, no doubt covers, only applications under the Code ; but that 
is immaterial, as in the present case, the controversy is between 
the parties and an application instead of a suit, is authorized by 
S. 47. We therefore hold that Art, 166 of Act IX of 1908 is 
applicable, 

We have next to consider whether S. 14 of that Act has 
been complied with, We will for the sake of argument, assume 
that the applications before us are for the same relief as the suit 
Se ee ee 


1. (1918) 27 C. L. J. 528. 2. (1919) 24 C. W, N. 73. 
3. (1920) I. L. R. 43 Mad. 313: 38 M. L. J. 62. 
4 (1914) 27 M, L. J. 605. 5, (1920) 11 L. W. 59 
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although in fact, a further relief was asked for in thelatjer. We 
will also assume that the suit was prosecuted in good faith. 
But we have still to decide whether the lower Court was unable 
to entertain that suit, for defect of jurisdiction, or “other cause 
ofa like nature’, We can hold that it was so, only if we 
adopt the comprehensive view of the latter expression taken in 


Mathura Singh v, Bhawani Singh 1. That however would admit 


practically every conceivable case, in which a party had pro- 
ceeded in good faith ; and the wording of the section makes’ it 
clear: that, that is not the meaning. No authority has been 
shown on the point, Cases of misjoinder are specially provided 
for by explanation 2, Here we have to.deal with 
a case, in which the proceeding and the remedy have. been 
wholly misconceived. Of the various authorities shown 
Murugesa Mudaliar v, Jattaram Davey ? is against the application 
of the section to such cases, We are unable to see how the 
failure of the appellant in the prosecution of his claim by suit 
can be attributed to anything connected with the jurisdiction 
of the Court. We, therefore, are constrained to hold that S,.14 
cannot be applied. ‘The result is that the lower Court’s order 
dismissing these applications, as out of time, was justified. 
Lastly we have been asked to interfere in the exercise ‘of 
our inherent powers, The circumstances are, thatthe appellant, 
originally, after becoming aware of what happened, proceeded 
by a petition in February 1907. Afterwards, he says because. 
of the legal advice he obtained, he withdrew that petition on 
20-11-07, shortly after bringing the suit, already referred to, 
We are asked to use our inherent powers to authorize the 
revival of the petition which the appellant himself had with- 
drawn ; and Pannireddi Sambayya v. Nimmagadda Nagayya 3, 


_ Venkata Rao v.1Tuljaram Rao + and Khajooroonissa v. Rowshar 


Johan 5 are cited as affording precedents for our doing so, In 
the first case, however, one of the learned judges concerned. 
expressly stated that the decision must not be regarded as a pre- 
cedent, In the other two cases the abandonment of proceed- 
ings owing to compromises to which afterwards, effect was not 
given, was in question. There is nothing resembling that in 
the facts before us. . Although, the appellant has referred to the 


1. (1900) I. L. R. 22 All, 248 at p. 257, 2. (1900) 1. L. R. 23 Mad, 621, 


3. (1919) 9 L W. 513 4, (1917) M. W. N, 30 
| 5. (1876) I. L. R. 2 Cal. 184 (P. C.) 
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objection, taken by the respondent in the counter petition in 
1907 to. his proceeding by petition, instead of by suit, that 
involves nothing, which can be regarded as resembling the 
withdrawal -by the parties concerned in the cases relied on 
in consequence of the failure of the compromise agreement, 
Here it was for the appellant to choose his own procedure ; and 
it is ‘significant that he made no reference in the suit, so far as 
appears from the judgment of the Judicial Committee, to the 
suggestion that he had done so with reference to the plea. of 
his opponent, In the case before us the appellant has been at 
fault throughout, either by choosing ‘an incorrect procedure or 
after the Judicial Committee’s decision bya delay, which he has 
not satisfactorily explained, in approaching the Court with the 
present application, Inherent powers are not to be used in 
order to relieve a party from the consequences of his own mis- 
takes or to enable him to evade the law of limitation. 

In these circumstances this contention also fails, 

The appeal fails and is dismissed with costs. C. R, P, No, 
491-of 1921 against the lower Court’s order in so far as it relates 
to C. M, P. No. 91 is dismissed with costs, 

A. V.V. Appeal Dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND Mr, JUSTICE 
-RAMESAM, 

Pavadai Pathan and another ~ .... Appellants (Defendants 2 

i p and 6.) | 

Ramaswami Chetty and others ... Respondents (Plaintiff and 
Defendants 7, 3 & 4.) 

Transfer of Property Act S. 117-—Agricultural lease—Lease for growing cast- 
arina trees to be used ae fuel, | l i ; 

A lease of lands for growing casuarina trees to be used for fuel is a lease for 


agricultural purposes within the meaning of S. 117 of the Transfer of Propperty 
Act. © 


Meaning of the term “ agriculture” discussed, 
| Murusesa Cheily yv, Chinnathambi Goundan (1) Referred to, 
Seshayya v. Raja of Pilla pur, (2) Raja of Venkata gir v, Ayyapaa Reddi (3) 
distinguished, l T; 
Appeal against the order of remand dated 30th day of 
April 1921 of the court of the Subordinate Judge of Cuddalore 


a anae AA AI 
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in A. S. No. 31 of 1921 preferred against the. Decrge of the 
Court of the District Munsif of Cuddalore in O. S. No. 234 of 
1918, 

KV S. Krishnamani Aiyangar and N. K, Thirumalachariar 
for appellants. 

T. R. Sreenivasa Aiyangar for respondents. 

The Court delivered the following l 

Judgments :—Spencer J.:—1. feel no doubt that the 
Subordinate Judge was right in treating a lease of lands for 


growing casuarina trees to be used for fuel as a lease for 


agricultural purposes within the meaning of S. 117 of the 
Transfer of Property Act. 
With due deference while accepting that the case was 


_ rightly decided, I am unable to follow the opinion of Bhashyam 


Aiyangar J in Murugesa Chetti v. Chinnathambi Goundan | that 
the word “anricultural” in its more general sense comprehends 
the raising of vegetables, fruits and other garden products as 
food for man and beast, if the learned Judge intended thereby 
to limit it'to the raising of food products. For to so restrict 
the word. would be to exclude flower, indigo, cotton,.jute, flax, 
tobaéco and other such cultivation. For the purpose of that 
particular case, which related to a lease of betel gardens, 
considering the policy of favouring agriculture, upon finding 
that they produced a form of food, the connection between 
agriculture and the production of food may. have seemed im- 


‘portant, but such a limitation is not supported by the definition 


of agriculture in the Oxford Dictienary which is “ the science 
and art of cultivating the soil, tillage, husbandry, farming (in 
the widest: sense)”. This dictionary notes that a meaning 
restricted to tillage is rare. In Bouvier’s Law Dictionary “ agri- 
culture” is the cultivation of soil for food products or any other 
useful or valuable growths of the field or gardlen. 


Anderson’s Dictionary of Law quoted by the learned Judge 
is not available, for verifying whether the growing of other 
than food crops was intended by the author to be excluded,’ 

Shephard J, who sat with Bhashyam Aiyangarıj, conceded 
that the earlier decision in Kuxhayen Hazi v. Mayan 2'to which 
he was a party, which decided that the lease of a coffee garden. 


‘was not an agricultural lease, was wrong. 


1, (1901) I. L. R, 24 Mad. 421. ` °2,- (1894) J, b R.17 Mad. 98, 
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l am equally unable with respect to agree with the narrow 
definition of Sadasiva Aiyar J. in Seshayya v. Rajah of Pitta- 
py}, and Rajah of Venkatagiri v. Ayyappa Reddi 2, that 
agriculture ineans the raising of annual or periodical grain 
crops through the operation of ploughing, sowing, etc., though 
the decisions may be perfectly sound so far as they excluded 
pasture lands from “ ryoti land” for the purpose of the Madras 
Estates Land Act. The learned judge’s definition would 
exclude sugarcane, indigo, tea, flower, tobacco and betal culti- 
vation from agriculture. 


In my opinion agriculture connotes the raising of useful or 
valuable products which derive nutriment from the soil with the 
aid of human skill and labour ; and thus it will include horti- 
‘culture, arboriculture and selviculture in all cases where the 
growth of trees is effected by the expenditure of human care and 
attention in such operations as those of ploughing, sowing, 
planting, pruning, manuring watering, protecting, etc., 

The Civil Miscellaneous Appeal is dismissed with costs. 

Ramesan J :—In Murugesa Chetty v.>Chinnathambi Goun- 
dan 3, It was held that a lease of a land for growing a betel nut 
garden was for an agricultural purpose. In the course of the 
judgment it was observed. by Bhashyam Iyengar J, that the term 
‘agriculture’ was used in its more general sense as comprehend- 
ing the raising of vegetable, fruits and other garden product, as 
food for man and beast”. The’ learned Judge’s observations 
were intended to bring the betel garden under the term 
‘agriculture’ and not to exclude something which was not food 
for man or beast. The definitions in Webster’s Dictionary and 
Oxford Dictionary show that the term has a still more general 
. sense than the general sense he referred to but it was unneces- 
sary for his purpose to consider them. Jn Bouvier’s Law 
Dictionary the term is defined as “the cultivation of soil for 
food products or any other useful or valuable growths of the field 
or garden, etc.” Wharton’s Law Laxicon adopts the definition 
of agriculture in 8 Edw. VII C. 36 as including “ horticulture, 
forestry and the use of land for any purpose of husbandry etc.” 
In 10 Edward VII C, 8.8, 41 it was defined so as to include 





1, (1913) I. L. R. 38 Mad, 738: 25 M. L. J 578. 
2, (1916) 31 M. L. J. 214 : 3 L. W, 485. 
3. (1901) I. L. R. 24 Mad 421. 
R--25 
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the use of land as meadow or pasture land or orchard or osier 
or Woodland, or for market gardens, nursery grounds or allot- 
ments etc,” In 57 and 58 Vict C. 30, S. 22, the term agricul- 
tural property was defined so as to include agricultural land, 
pasture and woodland etc. ”. In Jagadish Chunder Sanyal v. 
Lal Mohan Poddar 1, the definition of Webster was approved 
and two American cases were also mentioned as having follow- 
ed that definition, though it is not clear for what purpose. To 
give a narrower interpretation to the term and to confine it to 
the raising of products used as food for,man or beast will 
exclude all cultivation of fibrous plants such as cotton, jute and 
linen and all plants used for dying purposes, such 'as indigo 
etc., and all timber trees and flowering plants. I. do not think 
this is the intention of the act. The rearing of casuarina plant- 
ation requires some preparation of the ground and subsequent 
care by watering the plants. The cases in the Estates Land 


Act, Rajah of Venkalagiri v. Ayyappa Reddi 2, Seshayya v, Rajah 


of Pittapur 3, turn on the special policy of the Act—See S. 6 (4) 
and cannot help usihere. In Devaraja Nayakar v. Ammani 
Ammal 4, the point was not argued, being conceded by the 
learned Vakil and with great deference I think that the learned 
Judges misconstrued the judgment of Shephard Jin 24 Mad. 
421. I am there-fore of opinion that a lease for seven' years for 
Casuarina plantation is an agricultural lease within the mean- 
ing of section 117 of the Transfer of Property Act and is there- 
fore-not governed by Sec: 107 of the Act. The appeal therefore 
fails and is dismissed with costs, 

A. V. V. Gi ‘Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE JAT MADRAS. 

PRESENT :—MR. JUSTICE OLDFIELD, AND MR. JUSTICE 
RAMESAM. = 
Subraminia Mudali-. .... Appellant * (1st Defendant) 

l v, i | l 

Meenakshi Ammal and ... Respondents (Plaintiff and 2nd 


another Defendant.) 


Madras Survey and Boundaries Act (IV of 1897)—S. 13—Applicability— 
Conditions—Parly to boundary dispute before Survey Officer—Party to appeal 


S. A. No. 723 of 1920. 10th May 1921 and 20th April 1922. 
J, (1910) 13 C. L. J. 318 at, p. 321. “2. (1913) 38 Mad. 738 : 25 M. L, J. 578, 
3, (1916) 31M. J. 214 | 4, (1915)3 L, W, 319. 
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under S. 12 of Act—Party served wiih notice of appeal—Meaning—Notice of 
appeal—Servioe of—Question as to—Finding of appellate Survey Officer not 
Conclusive—one year period of limttation—Starting point of. 


The Ist defendant and the plaintiff had been given rough pattas at the 
survey for the lands found to be -in their possession. The ist defendant 
` presented t? the Superior Survey Officer a petition in which he stated that his 

, patta included too little and the plaintiff's too much and asked for correction of 
each. ‘He did not formally set out the plaintiff as respondent to his appeal, 
‘though:he desired relief against her by way of appeal. Notice of the appeal was 
; issued to the plaintiff but was-not duly served on her before the date fixed for 
hearing, but the Superior Survey Officer nevertheless declared her exparte and 
“ allowed’ the appeal. In a suit by the plaintiff for a declaration of his title tothe 
land ii dispute, keid that S. 13 of Madras Act IV of 1897 had no application to the 
case and the suit was not barred. though brought more than a year alter 
plaintiff had notice of the Survey appellate decision, because (1) plaintiff was 
not a party to any boundary dispute before the inferior Survey Officer ; (2) She 
was not a party to an appeal preferred under S. 12 of the Act: and (3) She was 
not a person to whom notice of such appeal was given. 


The statement in the judgmeat of the appellate Survey Officer thata party 
to the appeal had notice of the appeal is.not conclusive of the fact of the service 
of the notice where the civil court finds that eithec party to the appeal in the 
Survey proceedings had notin fact notice òf the appeal, its jurisdiction is not 
excluded. 

.< Starting point of the one year period fixed by S. 13 considered, Muthirulandi 


Poosari v. Sethuram lyer 42 M. 425 Expld. 
, Second Appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Vellore in Appeal Suit No..181 of 
1919, preferred against the decree of the Court of the District 
Munsif of Ranipet in Original Suit No. 314 of 1918, 

M, S: Vaidhinatha, Iyer, for appellant. 

T. M. Krishnaswami Iyer, for respondent. 

The Court delivered the following 

Juégment :—The course of this litigation has been unfortu- 
nate, The dispute between the parties relates to 14 cents of 
land and is of a kind which is very common in connection, with 
resurveys. , Each party has some evidence of title to a particular 
extent and there is no room on the land to satisfy the claims of 
each. Some objection has been made to the lower appellate 
Court's judgment on the merits, but we do not think that any 
question of law has been raised ; and with its decision on the 
question of fact we cannot interfere. 


The substantial argument here has been against the deci- 
sion of the lower Courts that the suit was not barred, as the 
defendants contended it was with reference to S. 13 of Act IV 
of 1897, The language ofthe pleadings is important. The 
first defendant, in paragraph 6 of his written statement, referred 
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generally to mistaken action on the part of the Survey authori- 
ties and to his own objection to their action at the time of the 
grant of the final patta. In the end, patta for 4 acres and 39 
cents was granted to the defendants. The plea of limitation is 
then taken in these words : ‘Since the plaintiff did not bring a ` 
suit within one year to set aside this decision, the suit is time- 
barred’, It is no doubt true that the plea is taken very general- 
ly ; but it does not seem to us that it was taken ambiguously, 
and defendants are entitled to atrial of it. The District Munsif 
framed an issue, ‘Is the suit in time’; but he dealt with it by a 
short statement that the suit must be found to be in time with- 
out further discussion. In the lower appellate Court objection 
was taken to this finding with reference to Muthirulandi Poosari 
v, Sethuram Aiyar 1, The lower appellate Court, however, in our 
opinion, misread that decision as holding that time under S. 18 
would run not, as S, 18 prescribes, from the date of an order or 
decision of the Survey authorities, but from the doing of an 
official act such as the actual demarcation of the land by fixing 
koundary stones by the Survey department. That construction 
of the judgment in the case cited cannot be sustained. There 
is no doubt a reference in it to the doing of an official act ; but 
that reference occurs in the discussion of 2 previous case, 
Krishnanuna v- Achayya 2, in which the application of article 16 
of Schedule I] of the Limitation Act of 1871 was in question and 
an official act would therefore be the starting point. There is 
nothing in the judgment'to countenance any deviation from the 
terms of S, I3 of Act IV of 1897. ` Following that section we 
must hold that the starting point fôr limitation which the defen- 
dants had to establish was an order’of the Survey authorities. 
It is in fact fairly clear that both the lower Courts were misled 
by their construction of the authority abovementioned ; for the 
record of evidence in the Munsiff’s Court shows that no atten- 
tion was paid to the date of any order such as S. I3 contem- 
plates, and that the first defendant was examined and cross- 
examined not as to whether he had obtained such an order but 
as to whether the boundary had been altered, the position of 
stones had been changed and an official act had been done, 
Probably for the same reason the order of the Survey authorities 
was not filed and we have very little on record as to the course 





I, (1919) I, L. R 42 Mad. 425 : 36 M. L. J. 356. 
2. (1876) I. L. R. 2 Mad. 306, 
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taken- by-,the enquiry and nothing on the important question 
whether the survey order was passed as S. I3 requires in 
settlement of a dispute. | 

In these circumstances we must call- upon the lower 
appellate Court to submit a revised finding on any evidence 
which the parties may adduce on the issue, ‘ Whether the suit is 
in time with reference to S. 13 of Act IV of 1897’. The finding 
is due in this Court by the 20th August and 7 days will be 
allowed for objections; 

[In compliance with the order contained in the above 
judgment. 


The Court of the Su bon ale Judge of Vellore submitted 
following finding :— 

I find on the issue that the suit is not barred. ] 

This second appeal coming on for final hearing after the 
return of the finding of the lower appellate Court upon the 
issue referred by this Court for trial. . 

M. S. Vaidhinatha Iyer, for appellant. 

T. M. Krishnaswanu Iyer, for respondent. 

The Court delivered the following 


Judgment :—The.finding of the lower appellate Court on 
the issue remanded is that the suitis not barred; that is, 
that proviso to S. 13 of Act IV of 1897 is not applicable, 
We accept the lowes appellate ‘Court’s finding of fact that the 
plaintiff was never served. 

= . We have then to‘consider what her position is with refe- 
rence to the language of the Statute. So far as we can ascertain 
from the record, the ist defendant and the plaintiff had been 
given rough sattas at the survey for the lands found to be in 
their possession. The: 1st defendant presented to the superior 
Survey Officer a petition, in which he stated that his patta in- 
cluded too little and the plaintiff’s too much and asked for cor- 
rection of each. He, no doubt, did not formally set out-the 
plaintiff as respondent to his appeal, but the tenor of his peti- 
tion is quite clear, that he desired relief against her by way of 
appeal. That being so, we must hold first that the plaintiff and 
the ist defendant -were not parties to any boundary dispute 
before the inferior Survey Officer, A dispute, in our opinion, 
involves something, in which two persons participate, and there 
is nothing before us to show that the plaintiff and ist defendant 
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Subramania were ever arrayed against each other in the case, before the 
ees matter was brought before the superior Survey, Officer, 
eee The question is next whether the plaintiff was a party to 
| an appeal, which had been preferred under $. 12, It is again 
dificult to say how she was so. She had, as we have pointed 

out. not taken any part and not been concerned i in the procee- 
dings in which’ the 1st defendant had taken part before the 
inferior Survey Officer. She was brought into the proceedings 
for the first time before the Superior Officer. We cannot see 
how she was a party to the appeal until she had been made one 

in virtue of some notice to her. 

A close examination of the plaintiff’s position is entailed by 
the wording of S. 13 of the Act. S. 13 gives the enumeration of 
persons, to whom it is applicable, and we have now given 
reasons for our opinion that the plaintiff does not come within 
the two classes of persons first specified, parties to the dispute 
and parties to the appeal. There is however another class of 
petsons specified, those to whom notice of such appeal is given; 
and we have to decide whether the plaintiff can be brought 
within that description. One reason for saying that she can is 
that the superior Survey Officer in his judgment in the appeal 
referred to her as having had notice, and it has.been suggested 
that we ought to accept: that as conclusive. We do not how- 
ever see our way to dc so, S. 13 lays down the conditions, in 
which the decision of the Survey Officer can exclude the juris- 
diction of the Court, If this decision is a condition to be relied 
on-as excluding the jurisdiction of the Court, it cannot possibly 
be for the Survey Officer himself te. decide finally or to place 
on record a final decision regarding the establishment of that 
condition, . Ihe question whether that condition is established 
must be for the Court, which has to decide whether its jurisdic- 
tion has been ousted. We, therefore, must hold that as-the. 
plaintiff had not infact notice of the appeal, ‘S. 13 and: the: 
proviso thereto do not deprive her of her right to sue., 

+. We have, we may: add, found some difficulty, 10 -constru- 
ing this section, because in the proviso there is a reference to 
the. parties to the dispute or to the appeal “ including those to 
whom notice of such appeal has been given.” We think, how- 
ever, that the use of these words can be reconciled with the in- 
terpretation of the earlier part of the section, which we aie 
adopting, by holding that persons who. would not:otherwise be 
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parties fo the appeal acquire the character of parties on 
a notice. 


“For these reasons we accept the finding. We should have 


said that the plaintiff—it is not disputed—-had notice of the 
survey appellate decision on 9—7—14 and that, if S. 13 were 
applicable to the case, this suit brought more than a year after 
that date would clearly be barred. Taking the view we do of 
'her position and holding that S. 13 is not applicable to her, we 
accept the lower Court’s finding that the suit is in time. 
The result is that the second appeal 1s dismissed with costs. 
A, S. V. 
Second Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—SIR WALTER SALIS SCHWABE K. C., CHIEF 
JUSTICE AND MR. JUSTICE KRISHNAN. 


Adam Haji Peer Mohamed Ishack - ... Appellant * (Defen- 
| dant.) 
v, 
Sakavath Hussain Akbari ... Respondent (Plain- 
| | tiff). 


Contract—Construction—Sale of goods— Delivery telegram—Provision for 
Vendor giving to purchaser a delivery telegram" for contract quantity of goads— 


If and when a condition of contract—Breach of condition—cvision of contract | 


— Damages for breach of. contract —Compensation for loss. of commission vendee 
might have camed if contract have been per formed— Right to—Conditions— 
. Contract Act—S, 73—Delivery telegram--Delivery order—Nature and inctdents— 
Practice ~Appeal—Demeanour Ef fecb—Finding of fact—Interference—Principles 
—Case .of conflict of oral testimony—Trtal Judge seeing witnesses and observing 
their denicanour, 

The defendant entered into a contract ith the plaiutiff for the sale of bags 
of sugar ať an agreed price t> be shipped bya named Steamer. The contract 
stated that the sale was made upon delivery telegram, and that, after receipt of 
the telegram and after the arrival of the ship, payment was to be made, and the 
vendor was to T the telegram to the parchaser and thereupon the latter was 
' to take it away’, A delivery telegram fora larger quantity of sugar thau that 
sold under the contract was received by the defendant. He lodged that telegram 
with Binoy and Co., agents of the ship. and the ship, carrying the sugar having 
arrived.at Madras, he obtained from Binony and Co. a delivery order to himself 
for the ‘contract quantity and tendered it io the plaintiff. Plaintiff, however treated 
the contract as broken for failure of defendant to hand to him a delivery telegram 
covering the contract quantity of goods, alone, rejected the goods, and sued for 
the return of Rs. 1,000 deposited under the contract, and Rs. 800 damages for 


= C, Ç. C. Appeal No. 26 of 1920. | 8th March, 1922. 
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Haji Peer breach of the contract. The evidence in the case showed that, owing to 


Mohamed: the war a delivery telegram was, on the date of the contract, treated in*practice by 
ae ethe common consent of merchants and shippers, as equivalent to a bill of lading 

Sakavath in all particulars, and as passing the ownership of goods by mere endorsement. 
Hussain Held, that, on the true construction of the contract, it was a condition that the 


Akbar. purchaser should b3 entitled to receive from the vendor a delivery telegram, and 
that the failure to deliver to plaintiff that parlicular form of document covering 
the contract quantity of goods alone entitled him to cancel the contract and claim 
damages, With regard tothe sum of Rs. 800 claimed as compensation for the 
loss of the commission which plaintiff (who acted in the matter as commission 
agents) would have got if the contract had been performed, 


Held further that the plaintiff was not entitled to the same because (1) the 
joss did not naturally arise in the usual course of things from the breach of the 


contract, and (2) there was no evidence that the defendant as well as the plaintiff 


knew, when the contract was made, that such a loss was likely to result from the 


breach. 
Expressions "' Delivery telegram ”’ and ‘' Delivery order '’ explained. 


Circumstances under which an appellate Court will and will not interfere 


with the findings of fact of the trial court, especially in cases in which there is 
conflict ot oral testimony and the trial Judge had the advantage of seeing the wit- 


nesses and of observing their demeanour. 


Appeal against the decree of the City Civil Court, Madras 


` in O. S. No. 457 of 1918. 
K. P. Padmanabha Pillai for T. C, K. Kurup for appellant. 


Mahomed Ibrahim Saheb and.G. Ramakrishna Aiyar for 


‘respondent. 
The Court delivered the following | | 

Si Walter Judgments :—The Chief Justice :~-This-appeal is from the 
Schwabe, judgment of the City-Civil Court in favour of the plaintiff for 
a the return of Rs. 1000 deposited. on a contract for sale by the : 
defendant to the plaintiff of sugar sand for Rs. 800 damages for 

breach of that contract. So far as the facts are concerned, the 

learned Judge has accepted the evidence of the plaintiff and 

disbe lieved the evidence given on behalf of the defendant. If 

the determination of this case turned on a question of fact, I 

should want to hear further arguments on the facts for, as at 

present advised, Lam not inclined to agree with some of the 

findings of fact of the learned Judge. In all cases where there 

is an appeal on questions of fact, it has been found that it is a 

good working rule that the appellate tribunal will not lightly 

interfere with the findings of fact of the court below and this 

rule applies most strongly where there. has been a conflict of 

oral testimony and.the judge has had the advantage of seeing 

the witnesses and of observing their demeanour, but there in 
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my view the application of the rule should stop, and it is a rule 
which should not be pressed too far, for there are many cases 
where there has been a conflict of evidence in the court 
below in which the court of appeal is bound to give 
effect to its own view ‘if it differs from that of the judge; 
as for instance, where the probabilities of the case are so 
strongly against the view of the judge that the court of appeal 
disagrees with it, or where there are documents consistent 
with the evidence for the appellant and inconsistent with 
thé evidence for the respondent and in the view of the court of 
appeal, they are irreconcilable with the finding of the judge. 
The demeanour of witnesses is not invariably a safe guide to 
the truth of their evidence, In this case, however, most of 
the evidence on which there was a conflict was in my view 
irrelevant, and the matter falls to be decided on the proper in- 
teypretation of the-contract, coupled with facts which are 
common to both sides. | 

The contract was for the sale of 1,300 , bags of sugar at an 
agreed price to be shipped by a named steamer sailing from 
Singapore. On the date of the contract, October 22nd, 
1918, owing to war the arrival of documents was uncertain, and 
it became the practice in Madras for sales to be made upon 
what were called delivery telegrams which were telegrams 
stating that the goods had been shipped and they to some 
extent took the place of bills of lading, and by arrangement 
between merchants passed from hand to hand by endorsement, 
their production being treated as evidence of the right to the 
goods, They differed from bills of lading in that they could 
not in law be treated as negotiabie instruments because negoti- 
ability cannot be given by agreement of the parties or otherwise 
than by a long established custom of merchants or by statute. 
What happened in this case was that a delivery telegram 
for a larger quantity of suger than that sold under the contract 
was received by the defendant. He lodged that telegram with 
Messrs Binny & Co., agents of the ship, and the ship carrying 
the sugar having arrived at Madras, he obtained from Binny 
& Co., a delivery order to himself for the contract quantity and 
tendered it to the plaintiff. The plaintiff with that document 
could have got his goods, he wasin fact acting for merchants 
in Ceylon and the goods would have to be forwarded there, and 
as the goods were.transit goods for export, a rebate of duty 
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would be réquired from the Customs authorities. É have no 
doubt on the evidence that such rebate could have been obtain- 
ed from the Customs autkorities without the least diffculty, I 
am also equally satisfied that the plaintiff did not want the 
goods though 1 do not think that is a relevant consideration. 
He went to Binny & Co., with the delivery Order and objected 
to the delivery order being made out to the defendant “or 
e and on his request Binny & Co., struck out the words 

“order”. In my judgment this did not affect the validity or 
the operation of the delivery order in any way, for a delivery 
order is not negotiable, though it too passes from hand to hand 
as though it were negotiable, but the law is that the holder of 
it does not obtain title to the goods comprised in the delivery 
order until the ware-house man (in this case Binny & Co., as 
representing the ship) has attorned to the holder of the delivery 
order in the sense of intimating expressly or impliedly that he 
holds the goods to his order. 

Che question to be decided is whether, on the true cons- 
truction of the contrac! it was a condition that the purchaser 
should be entitled to receive from the vendor a delivery teleg- 
ram, that is tosay, whether the failure to hand to him that par- 
ticular form of document covering these goods alone would 
entitle him to reject the goods. 

The contract is in Guzeratti and we have before us a trans- 
lation by the court interpreter and also the translation by him 
of each word inthe contract. The full translation is as 
follows :—“ To Salt Abkary Company-Baroda Shop —Written 
by Sait Adam Haji Peer Mahomed Isaac. To wit, (we) have 
this day made sale upon delivery telegram to you through the 
broker Jesep Mahomed, of goods of the steamer “ Fuitala”, 
coming from Sri Singapore (viz) Sugar Java, white such as it 
may come in the steamer, bags 1,300 (in letters thirteen hundred 
bags) at the rate of Rs, 29-15-6 (in letters Rupees twentynine 
and fiften and a half anna, per one bas, Expenses thereof such 
as, harbour dues, boat rent, custom charges all are on your head 
On account of advance of the aforesaid goods Rs. 1000 (in letters 
Rupees one thousand) have been received through the aforesaid 
broker. Regarding the remaining rupees in full relating to the 
account, after receiving delivery telegram (and) on coming of 
the steamer, on our giving you intimation, you have to make 

repayment in full of the rupees thereof and on making sale 
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(endorsement) on the delivery telegram and on obtaining signa- 
ture, (you) have to take it away. Regarding slack bags which 
may be in the goods if you will give intimation to us before 
storage tukes place, we shall weigh and give the slack bags (to 
you when Binny Company people will make survey and give to 
us, and you have to take delivery in the same mannar in which 
the customs people would give delivery, of the goods to us—if 
you will give intimation of slack bags after storage charges have 
become due, we will not weigh and give. And in such manner 
as Binny and Company people would give delivery of the, bags, 
in the same manner you have to take (them) without objection ; 
according to the above condition, you have to take delivery 
- of the goods—without raising objection (or) dispute of any kind 
whatsoevér. Therein if you will raise objection (or) dispute of 
any kind, the advance paid becomes null and void—whatever 
loss would arise in the said goods, you are responsible for the 
same. In consequence of the aforesaid steamer not coming 
this contract is (stands) cancelled”. 

_ The delivery telegram is mentioned twice. It is stated 
that the sale is made upon the delivery telegram and it is fur- 
ther stated that after receipt of the telegram and after the arrival 
of the ship, payment is to be made and the vendor is to endorse 
the telegram and then in the words of the translation “(you) 
have to take it away”. ‘ihe actual words literally translated 
are “and on obtaining singnature have to take away”. This 
may mean and probably does mean that the vendor is to endorse 
the telegram to the purchaser and.the purchaser is to take the 
goods away. ° 
li = It was clearly contemplated by the contract that the delivery 
telegram would be handed by the vendor to the purchaser. 
In this case that was impossible becanse the telegram 
included other goods and the course pursued by the vendor 
under such circumstances, namely, lodging the telegram with 
the ship’s agent and obtaining delivery orders for different 
parts of the goods included in the same telegram was an or- 
dinary business solution of the difficulty. But that is immaterial 
if the contract required the handing of a separate telegram to 
the purchaser as a condition. -The question is a very difficult 
one ; but I have with great hesitation and regret come to the 
conclusion that it was a term of the contract, that the delivery 
telegram should be endorsed over, and an essential term. This 
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requirement of a delivery telegram was a novel and epbemeral 
plan arising out of emergency caused by war, but it was: tlie 
only form of delivery stipulated forinthe contract’ and it not 
having been endorsed and handed over, it follows that the 
plaintiff had in law the right to reject the goods. In my 
judgment there was no justification for the award of damages 
of Rs. 800 to the plaintiff. Such damages‘if suffered were not 
recoverable for remoteness, 

The result is that the,:appeal must be allowed and the 
judgment reversed in so far as it awards damages to the plaintiff 
and the judgment must be reduced to Rs. 1000 and costs of 
suit. 

The appellant having had to come to this court to obtain 
that result, he is entitled to the costs of the appeal except in so 
far as they have been increased by his claim to have the whole 
judgment set aside, I think the justice of the. case will be met 
by awarding him of the costs of appeal. 

Krishnan, J. :—The decision of this appeal really turns 
upon the question whether the provision in Ex, B, the written 
contract between the parties, to endorse and deliver to the 
buyer, the plaintiff, a delivery telessram for the ‘sugar sold, is an 
essential part of the contract the breach of which would justify 
a recission of the whole contract or whether it is only a colla- 
teral agreement the breach of which will only give rise toa 
claim for compensation flowing from it. In other words the 
question is whether that provision is a condition of the contract 
or only a term in it which does not go to the root of the con- 
tract. If the former view is adopted’as the lower court has done 
plaintiff was justified in cancelling the contract as he did and 
in claiming damages as it is not denied that no proper offer was 
made to him of a delivery telegram duly endorsed at any time: 
I am inclined to adopt that view. 


The terms of the contract as translated are set out by the 
learned Chief Justice and do not reqairc repetition, and my 
Lord has also explained what exactly a delivery telegram is, 
Though a delivery telegram could not well be treated in 
law asa negotiable instrument like a bill of lading whose 
negotiability the courts have recognised, the evidence in this 
case is that it was treated in practice in Madras by the common 
consent of merchants and shippers during the war as equi- 
valent toa bill of lading in all particulars. It was taken as 
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passing the ownership of goods by ‘mere indorsement so that 
the indorsee could have direct recourse to the shippers or their 
agents without an attornment by them and without being re- 
quired to go through the orginal consignee. The parties there- 
fore evidently attached importance to the delivery telegram and 
we have the admission of the defendant’s agent in Madras who 
acted for him in making this contract as D. W. 1 that the pro- 
visions for the indorsement of delivery telegram was stipulated 
for by the plaintiff and was entered in the contract at his 
instance. 


In construing mercantile contracts we must assume that 
any Clause in it was inserted by the parties to some good pur- 
pose and with some definite meaning as merchants are not in 
the habit of inserting in their contracts stipulations to which 
they do not attach some value and ee ares See Remfry 
on Sales of Goods page 34. 


Turning now to Ex. B we ead at the very begining of it 
mention made of the sale being “ upon delivery telegram” and 
the matter is again reiterated when the covenant for payment is 
stated, the words being “ Regarding the remaining rupees in 
full relating to the account after receiving delivery telegram 
(and) on coming of the steamer on (our) giving you intimation 
you have to make payment in full of the rupees thereof and on 
making sale (endorsement) on the delivery telegram and on 
obtaining signature (you) have to take it away. The word “it” 
seems to meto refer to the delivery telegram and not to the 
goods. However that may be when the parties took so much 
care to have it stated clearly "in their contract that a delivery 
telegram should be indorsed and handed over it seems to me, 
difficult to treat it merely as an unessential or collateral part of 
the contract. 


The mode of delivery provided for by the vendor in Ex. B 
is toindorse and deliver the delivery telegram. Once he does 
that the vendee becomes bound to pay the price and cannot 
insist on the goods being delivered to him in specie by the 
vendor. A covenant ‘as to delivery is as much an essential 
part of a contract of sale of goods as a covenant for payment of 
price or any other condition in the contract. Is there any 
reason why we should treat such acovenant in this case as not 
part of the contract? Ido not think there is. So far asthe 
vendor is concerned there can be no doubt that it is a very 
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essential term of the contract for him as it relreves,him from 
the duty of delivering the goods. Why should it be treated as 
any the less essential so far as the vendee is concerned. " If the 
covenant was intended purely forthe beneht of the vendor he 
may possibly waive it and give delivery of the actual. goods. 
But as 1 have already pointed out the covenant was added to 
the contract at the instance of the vendee as he considered it 
essential for the purpose of his business to do so. He was 
therefore entitled in my view to insist on the performance of 
the covenant before payment just as much as the vendor was 
entitled to take advantage of it on hisside. In my opinion the 
case isone to which S. 54 of the Contract Act applied; the plain- 
tiff was not bound to take the goods by means of a delivery 
order as the vendor proposed, and pay for it. 

In this connection reference may be made to the recent 
decision of McCardie J in Manbre Saccharine Co v. Corn 
Products Co1 that under c. i. f. contract where the vendor is 
bound to tender to the vendee a proper policy of insurance that 
obligation is not performed by the vendor guaranteeing to hold 
the purchaser covered by insurance in accordance with the 
terms of a policy of insurance in the vendor’s possession. It 
seems to me'the covenant in this case to give a delivery 
telegram indorsed stands on much the same footing as the 
delivery of an insurance policy in a c.i. f. contract as the 
performance of the bargain is to be fulfilled in each case by 
delivery of documents and not by actual physical delivery of 
the goods. The vendor is entitled to what he has stipulated for 
and cannot be compelled to take*something else in Substitution 
for it however effective a substitute it might be. The autho- 
rities for this position are discussed by the learned Judge and I 
need not recapitulate them. 

The same principle is illustrated by a still mere recent case 
in Wilson Holgate and Company v. Belgian Grain and Produce 
Company 2 where Bailhache J has discussed the question, again 
in connection with ac. i. f. contract and has held that the 
seller could not perform his obligation to deliver an insurance 
policy by tendering instead a broker's cover note or a certifi- 
cate of insurance, In his judgment the learned Judge observes 
on page 9 that “ he (the vendee) cannot be compelled to take a 
document which is something like that which he has agreed to 


1. (1918) 1 K,B. 198. 2. 11920) 2 K. B, p. 1. 
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take. He i istentitled to have a document of the very kind he 
has agreed to take, or at least one which does not differ from it in 
any material respect”. A deiivery order is different from a deli- 
very telegram as the former requires an attornment by the ware- 
houseman to pass the ownership of the goods tothe vendee. 
See Benjamin on sales 5th Edition page 742; whereas the latter 
was accepted in Madras as passing the goods by mere endorse- 


ment. 
Now if I am right in thinking that the indorsement 


and delivery of a delivery telegram by the defendant was a 
condition.of the contract it is clear that condition was 
not fulfilled by him and the plaintiff was entitled to treat 
the contract as broken and claim damages in spite of the defen- 


dant’s offer to deliver a delivery order of the goods, 
The next question is as to the measure of damages. Now 


section 73 of the Contract Act states the law on the point in 
this country. It is clear that plaintiff'will be entitled to be 
refunded the Rs. 1000 advanced by him. But as regards the 
Rs. 800 decreed to-him as compensation for the loss of the 
commission he would have got if the contract had been per- 
formed,. plaintiff will beentitled to it only if he can bring himself 
under the latter part of the Ist clause in S. 73. Under the fomer 
part such damages will be too remote. To apply the latter 
part it has not been shown that the parties, that is, not only the 
plaintiff but the-defendant also, knew when the contract was 
made that such a loss as the loss of commission was likely to 
result from the breach, There is no evidence to show that 
defendant had notice of any such special loss and the claim 
for it therefore fails under the latter part also. I agree with the 
learned Chief Justice that plaintiff's claim for Rs. 800 as 
damages must be disallowed. | 
On my view the appeal fails in part and is allowed in part 
the decree of the lower Court being modified by substituting 
Rs. 1,000 for Rs, 1,800 in it. I agree to the order proposed by 
the lewned Chief Justice as to the costs of the suit and of this 
appeal. 

I would add in conclusion that I also entirely agree with 
the learned Chief Justice in his observation regarding the duty 
of an appellate court in a first appeal where the appeal ‘is open 
on me in considering the evidence. 

Appeal allowed in part decree modified, 


— 
- 


A. S. V. 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE COUTTS TROTTER AND MR. 


“JUSTICE RAMESAM. 


Messrs Malli & Co. ... Appellants. 
' v. 
V. A. A. R. Firm -a Respondents. 


Contract Act—S. 113—Sale of goods — Merchantability—Test of—Doctririe of 
de minimis—Application of—Damages to nine-tenths of goods contracted for— 
Effect. 

The effect of S. 113 of the Contract Act is that when there is no express 
warranty in the sale of goods, there is an implied warranty of merchantability. 
The question whether goods are what the’-law calls ‘‘merchantable’’ is a ques- 
tion of mixed law and fact. 

Held, that a bale of a thousand pieces of piece goods, of which 9/10ths are 
damaged, however slightly, is radically unmerchantable and a seller cannot 
force such goods on an unwilling buyer. 

Test of " merchantability” and application of the dostie of de minimis 
considered Bristol Tramways v. First motors (1910) 2 K. B. 831 Jackson v, Rotax 
Motor and Cycle Co. (1910}2 K. 937 folld. l 


On appeal from the judgment of Mr. Justice Phillips. 
dated 8th day of November 1920 passed in the exercise of the 
ordinary Original Civil Jurisdiction of this court in C. S. 
No, 875 of 1919. 

S. Dorasami Atyar for appellant, 

A. Suryanarayaniah for respondent. 

The Court delivered the following 

Indgmeats ; Coutts Trotter J, :—This is an’ appeal from a 
judgment of Mr. Justice Phillips sitting on the Original Side 
and the claim was one by the plaintiffs for damages for breach 


of warranty in regard to 15 out ofa consignment of 25 bales 


of saries which were sold to them on the 28th of August 1918. 
The learned Judge has followed the decision of this court in 
Peer Muhammad Routher v, Dalooram Jayanarayana | that the 
effect of S. 113 of the Indian Contract Act is to lay down the 
same law in this country asin England, namely, that when 
there is no express warranty in the sale of goods, there is an 
‘mplied warranty of merchantability, that is to say, the goods 
shall be immediately saleable under the description by which 
they are known in the market. 

We have had put before us figures about these bales and 
the figures are rather startling. Out of 1037 pieces in the first 
$$$ See 


= Ọ. S. No, 11 of 1921. . 9th March 1922, 
1. (1918) 35 M. L. J. 180, 
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bale 782 pieces were “ damaged ” and 105 pieces were what 


are known in the trade as “seconds”, which I understand 


means of unequal length. That comes!to this that 9/10ths 
of the whole pieces in the bale are defective; and in money, 
taking Messrs. Walker & Co’s allowance: of 8 annas for 
“damaged” and + annas for “seconds’, Rs 417-4-0 has to be 
allowed out of a total of about Rs. 8,000 for the bale, that is, 
something like 1/16. Inthe second bale out of 1027 pieces 
907 pieces, were damaged and 83 pieces were seconds, that is 
about 4/5ths of the whole contents. In the third bale out of 
907 pieces, 462 pieces were damaged and 143 pieces were 
seconds, that is, about 2/3rds of the contents of the whole, 
The only question before us and ultimately the only ques 
tion before the learned Judge was whether on the facts of this 
case these goods were what the law calls “ merchantable ”. 
That is a question of mixed fact and law. The attention of 
the learned judge does not appear to have been called to two 
cases in the court of Appeal in.England both reported in 1910, 
2 K, B. at page 83I and 937, respectively. The first is the 
case of Bristol Tramways v. Fiat Motors andthe other is the 
case of Jackson v, Rotax Motor and Cycle Company. I shall go 
' to the latter case because | think ıt enunciates the propositions 
which are laid down in both perhaps in a form more easily 
applicable to this case. What happened in that case was this— 
A large consignment of motor horns was sent from France to 
London. When they arrived the horns were found to be 
dented and scratched, some badly polished and some badly 
finished and 364 horns out" ofa total of 609 were said to be 
defective. The main causes of complaint were that the bell 
parts of the horn were dented and scratched, that the tubes 
were discoloured and were badly finished and polished and 
that 12 of the horns were not of the pattern ordered, and the 
sellers were ready to substitute good horns for the wrong 
horns sent by mistake. The Official Referee appears to. have 
misled himself first by thinking that what he really had to 
. apply his mind to, was whether these things were something 
different to those covered by the contract (of course it was 
not in the least necessary for him to put the case as high as 
-that) and then he came to the conclusion that “ most if not all 
of the horns thus dented or otherwise injured could have been 
_ at very slight cost made merchantable. As regards. the tubes, 
R—27 
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some arrived in a conditión which required polishing or other 


work to make them merchantable, and in a few there may have 
been some careless work. But reviewing the evidence as a 
whole I cannot find that the goods as an entire consignment 
were unmerchantable so as to justify rejection ”- and he ac- 
cordingly gave the buyers an allowance and held that the 
goods were merchantable. Dealing with the law Cozens- 
Hardy, M. R. said this :—I shall have to read first. the -part 
which deals with the facts. “ The case made out before the 
Official Referee was that a very considerable portion of the 
horns delivéred in London were dented and damaged in 


_ various ways, and that damaged state was partly due to the 


bad packing by the plaintiff in Paris and partly to injury sus- 
tained by the transit. The Official Referee has found not 
merely that the horns were damaged in transit, but that owing 
to defective packing many of the horns as delivered were not 
in a merchantable state in the sense that they could without 
more have been disposed of reasonably and properly by the 
buyers as dealers in horns to any. customer who wanted then 
and there a horn for a motor car, but in order to -make them 
marchantable they required to be polished and otherwise dealt | 
with at a cost which he said would have been trifling’. Then 
the. Divisional Court appears to have taken much the same view 
and the learned Master of Rolls says this: “The Divisional 
court put what, so far as I am aware, is an entirely new meana 
ing on the word “merchantable” namely that goods are “mer- 
chantable” if they only want some trifling thing done to make 
them immediately saleable that they are to be considered as 


-merchantable, although not immediately saleable, and although 


a further expenditure of money is required by the purchaser to 
make them saleable. I am not aware of any authority for that 


“view.” It seems to me to be inconsistent with the language of 


the Sale of Goods Act to which our attention has been called”. 
And-then he says that although a large proportion of the goods 
were merchantable this was not a case in which he could apply 
the doctrine of de minimis. Farwell, L. J. applies the same prin- 
ciple and he says this: “ It may well be that in the case if a 


“single horn out of hundreds was good the rule de minimis 
“would apply, and it would be open to the jury, or to the Off- 
cial Referee; to find that, notwithstanding the fact that one: or 
. two: items.were unmerchantable, the consignment asa whole, 
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treating the contract as for a consignment, was unmerchant- 
able; but the Official Referee has not taken that view, and, as 
I understand his finding, I think it is untenable ”. This was a 
case where you could recondition the goods with shortage of 
weaving and short composition. I think one might apply 


the principle of de minimis to damage which, though it cannot ` 


be met by record can be met by. a smal! allowance. But 
I cannot understand the view that a bale ofa thousand pieces 
of piece goods, of which 9/[Cths are damaged however slightly 
is merchantable and that a seller can say to his buyer, you 
must take these goods, and I will make you an allowance in 
respect of 9/{0ths of these, because they are “ damaged ” or 
“second”. A mere*statement of the figures is enough to show 
according to the true principles of law laid down by the Court 
of Appeal in the two cases which 1 have cited, that these goods 
were radically unmerchantable and that no seller could have 
forced them on an unwilling buyer. 

As Mr. Duraswami Aiyar is willing to accept Messrs 
Walker and Company’s figures as between them and their 
vendors at 8 annas a piece for “ damaged’, and 4 annas a piece 
for “seconds”, the result will be that there will be a decree for 
the plaintiffs for Rs, [059-8-0 with costs here -and below with 
interest thereon at 6 per cent. from the date of the lower 
Court’s decree, 


Ramesam, J. ;—I agree. 
A. S. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE DEVADOSS. 


Fraser and Ross ... Petitioners (Petitioners). 
v. 
'Krishnaswami Iyer and others ... Respondents (Plaintiff 
Defendants). 


Receiver-Final decrce in a mortgage suit—Subsequent appointment ofa 
Receiver of the properties of the moitgagors in a suit between lhem—Receiver 
proper party to execution proceedings —Receiver nota new party—Refusal by the 
Lower Court to add ¿Receiver as party—lIuterference by the High Court in 
Revision—Material irregularity in the exercise of its jurisdiction. 

Where after the final decree on a simple mortgage is passed in a mortgage 
suit and before the sale, a Receiver is appointed of the properties of the moit- 
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gagors ina partition suit between them and the Receiver applies tc be made a 
party to the execution proceedings, he ought tobe made a party. ‘he mere 
fact that there isa mortgage on the property in the hands of the Receiver wuld 
not take the case out ofthe general rule that no process can be permitted in 
respect of the properties in the hands of a Receiver without the sanction of the 
court which appointed him. 

The statement of the law in Alderson on Receivers p. 229, “Property in the 
possession of a Receiver is in the custody of the law and cannot be seized under a 
writ of attachment or execution. Itis in the discretion of the court to refuse to 


permit a sale of the property in its possession under a judgment though oe levy 
was made before the Receiver was appointed,” adopted. 


26 Cal. 127 doubted. 


The Receiver in such a casc is not a new party under O. 1r. 10 of the Civil 
Procedure Code and that rule does not stand in the way of the Receiver being 
mide a party. 


The refusal to make the Receiver party to the execution proceedings isa 
material irregularity in the exercise of the jurisdiction of the Lower Court justify- 
ing the interference of the High Court under S. 115 of the Civil Procedure Code. 


Petition under S. 115 of Act V of 1908 and 107 of Govern- 
ment of India Act praying the High Court to revise the order 
of the court of the Subordinate Judge of Mayavaram in E, A. 
No, 130 of 1922 in E. P. No. 182 of 1921 in O, S. No. 111 of 
1916 on the file of the Court of the Subordinate Judge of 
Kumbakonam., 

The tacts of the case appear sufficiently from the Judgment 


_ of his Lordship. 


S. Duraiswami Iyer for the petitioners contended 
that the Receivers. were necessary parties to the execution 
proceedings in as much as the property sold in execution 


of the mortgage decree had vested in the Receivers by 
virtue of the order of the High Court. ‘Their possession 
could not be interfered with by ary Judicial process either by 
way of attachment or execution. He referred to 14 C. W:N. 
560, 14 C. W. N. 653, and 15 C. W, N. 925. The possession 
of the Receiver was the possession of the Court (Custodia legis) 
and it was contempt of court to interfere with his possession 
without permission of.the Court which appointed the Receivers. 
He explained the decision in 26 Cal 127, also the expression 
“any stage of the proceedings” in O. 1 R, 10 and referred to 
(1892) Probate 201 and 9 1. C. 1027. A mortgage suit does 
not end till after the confirmation of the sale. 


T. R. Venkatrama Sastriar for the Judgment debtors 
(respondent) argued that the Receivers were necessary parties to 
any judicial process touching property in the Receiver’s hands. 
He referred to Kerr page 180. High ‘on Receiver’s p. 167 
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(para, 141) p. 609 (par. 1422), Beach on Receivers page 229, 9 


Ves. 335: 32 Eng. Reports 632, Jacob and Walker 176: 37 
E., R. 342 at 343. and 29 Cal. L. J. 424. 


A, Krishnaswami Iyer for the respondent auction 
purchaser contended that though the Receivers may be 
necessary parties to proceedings against property in execu- 
tion of money decrees—for that implied attachment, they 
were not necessary in execution proceedings in mortgage 
decrees. He also contended that the confirmation of the 
sale would not be any interference with the receiver’s posses- 
sion. lt may be that when he actually sought possession, he 
would have to apply to the Court for permission. He referred to 
17 All. 106, Ameer Ali and Woodroffe Civil Procedure 
Code Page 1238 (2 Edition) 10 Ch. D, 155, 15 Ch. 423,10 All. 
97, Ss. 141 and 146 and O,1.R. 10. of the Code of Civil 
Procedure and contended that there was no provision of the 


Code under which the Receiver could be added asa party to the 
execulion proceedings. 


N. Stvaramakrishnier for the decree holder respondent 
adopted:the foregoing. 


The Court delivered the following 


Judgment :—This is an application under S. 115, C, P. C. 
of the Receivers appointed by the High Court in C. S. No. 655 
of 1921 to revise the order of the Subordinate Judge of 
Mayavaram refusing to make the petitioners parties to execution 
proceedings pending before him in E. A. No. 130 of 1922. 
This petition came up for admission on 1-5-1922 with an applica- 
tion for stay of proceedings. As the contesting respondent 
appeared in court and offered to take notice I directed the 
petition to be heard on 3-5-1922. 


The facts of the case are that the plaintiff in O. S. No. 111 
of 1916 on the file of the Kumbakonam Subordinate Judge's 
Court obtained a decree on a simple mortgage bond against the 
members of the well known Nadar family of Tanjore on 12-4- 
1917, and on 13-9-1920 a final decree was passed in the suit and 


on 7-11-21 an order for sale was made, The sale was fixed for. 


30th January 1922 and it was adjourned to 20-3-22, Disputes 
having arisen between the members of the family,’ C. 
S. No. 655 of 1921 was filed in the High Court for a 
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partition of the family property. The ptesent petiti oners 
were appointed receivers on 27-1-1922 and the order appointing 
them was appealed against and it cam: up before the Court of 
appeal on 16-2-1922 and it is now settled that the receivers 
should continue to be in possession of the properties. On 
20-3-1922 the receivers applied to the Mayavaram Sub Court 
for being made parties to the execution proceedings and the 
Subordinate Judge declined to make them parties. The sale 
too was proceeded with and was concluded on: 27-3-22 and the 
mortgaged property was sold for Rs. 1,10,000 to 13th respondent 
hereto, | 


It is urged on behalf of the petitioners that the lower Court 
acted without jurisdiction in refusing to make the parties and 
as the properties of the Nadar family are all in the hands of the 
receivers no sales could take place without their being on 
record. It is further argued that the receivers could have paid 
off this debt or at least could have secured a better price for 
the properties which they value at Rs. 2,900,000, vide paragraph 
12 of the affidavit. The property now brought to sale by the 
Subordinate Judge’s Court of Mayavaram is one of the items of 
properties which are the subject matter of the suit now pending 
before the High Court. 


Mr. Doraiswami Aiyar who appears for the petitioners 
relies on Ars, Levina Ashton v. Madhabushani Dasi l` and 
contends that it was the duty of the court to make the receivers 
parties to the execution proceedings. lt may be taken as well 
settled law that there can be no attachment and sale of the 
property in the possession of.a receiver in execution of a money 
decree without the leave of the court appointing the Receiver, 
To quote the learned Judges of the Calcutta High Court “The 
general rule is well settled that property in the hands of a 
Receiver is exempt from judicial process, except of course to 
the extent permitted by the appointing Court. Try v, Try 2 De 
Winton v. Bredon, 3 Lane v. Sterne *, it has even been affirmed 
that though an attachment was levied on property before the 
appointment of the Receiver, it is within the sound discretion 
of the appointing Court to refuse to permit a sale of the property 


J, (1941) 14 Cal. W. N. 560. 2, (1851) 13Beav. 422. 
3. (1860) 28 Beav, 200. 4. (1864) 3 Giff 629, 
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thereunder. On this principle it has been held that property 
in the hands of a Receiver, though subject to a paramount 
judgment, cannot be sold under execution without leave of 
court. A purchaser of such property at an execution sale buys 


at his peril, and the sale may be cancelled upon an appropriate 


application to the execution court.” It is unnecssary to examine 
the various authorities relied on by the learned Judges ot the 
Calcutta High Court. The question here is whether a mortgagee- 
decreeholder is bound to apply to the court appointing the 
receiver for redress or whether he can proceed to sell the 
mortgaged property in execution of a decree for sale. The only 


authority that seems to support the contention of the respon-- 


dent is the judgment of a single Judge of the Calcutta High 
Court in Jogendranath Gossain v. Debendranath Gossain 1. 
The facts of that case are, that pending partition 
proceedings and after the appointment of the Receiver two of 
the cosharers mortgaged their interest in the undivided proper- 
ties ; some of the mortgaged properties being within the jurisdic- 
tion of the Alipore Court, the mortgagee instituted his .suit in 
that court and sought to bring to sale the particular properties 
mentioned in the rule, some of which are situated in Calcutta. 
The judgment-debtors, after obtaining several postponements 
of the sale for the purpose of paying off the judgment creditor 
applied to restrain the mortgagee from proceeding to a sale 
on the ground that to sell the mortgaged properties without the 
leave or sanction of the High Court would amount to contempt 
of court, Mr. Justice Sale in discharging the rule observed as 
follows: “This is not a c®se where the judgment-creditor is 
proceeding to execute his decree by attachment. This court 
does not permit and will not recognise attachment of the pro- 
perties in the hands of its Receiver, under process issued with- 
out sanction or leave by inferior courts, the reason being that 
a proceeding by way of attachment is an interference with the 
possession of the Receiver. But as the element of interference 
with the possession of the Receiver is absent from the present 
case there is no reason for restraining the sale. The case. of 
Hem Chunder Chunder v. Prankristo Chunder 2 is distinguish- 
able, inasmuch as the judgment-creditor in that case, if he had 
proceeded to execute his decree in the Mofussil Court, could have 


——_— eS eee 


1, (1898) 1 L. R. 29 Cal, 127, 2. (1876) I. L. R. 1 Cal. 403, 
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done so only by way of attachment and sale. Under the Trans- 
fer of Property Act no attachment is necessary, and the reason 
for the course adopted in the former case does not now exist.” 
The reasoning of the learned Judge is that as no attachment 
was necessary in a mortgage suit the sale could be proceeded 
with notwithstanding the fact that the property was in the pos- 
session of the receiver. In that case only two of the co- 
sharers had mortgaged their interest, Inthe present case all 
the sharers were parties to the mortgage and all their properties 
are inthe hands of the receivers. Moreover the receivers 
were appointed for the purpose of safeguarding the interests of 


all the parties to the suit and if an inferior court is allowed to 


sell the property merely because there is a mortgage decree the 
object of appointing a receiver in a partition suit would 
become infructuous, and it cannot be the policy of the law to 
aliow the property to be sold by different courts when that pro- 
perty is in the hands of a receiver. The mere fact that there is 
a mortgage on the property would not take the case out of the 
general rule that no process can be permitted in respect of the 
properties in the hands of the receiver without the sanction of 
the court which appoints him, Moreover after attachment and 
sale, possession of the property sold cannot be obtained by an 
auction purchaser without applying to the court which appoint- 
ed the Receiver. That being so with very great respect to the 
learned Judge it is dithcult to.follow the distinction which he 
makes between execution in respect of a simple money decree 
and execution in pursuance of a mortgage decree. The pos- 
session of the Receiver being thé possession of the court no 
court can interfere with that possession in any manner without 
the leave of that court. The property being in custodia legis it 
would require very strong authority for holding that a mort- 
gagee could set at naught the ordinary principle which prevents 
process being issued against the property in the hands of the 
receiver without the leave of the court appointing him simply 
because there is a mortgage in his favour. Mr. Venkatarama 
Sastri who appears for one of the members of the family relies 
upon various passages in Kerr on Receivers and High on 
Receivers, and it is unnecessary for me to refer to them. One 
passage from a well known book is sufficient for the present: 
purpose : “Property in the possession of a receiver is in the cus- 
tody of-the law and cannot be seized under a writ of attachment 
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or execytion. It is in the discretion of the court to refuse 
to permit a sale of the property in its possession under a judg- 
ment though the levy was made before the receiver was 
appointed”, Alderson on Receivers page 229, 

It is argued by Mr. Krishnaswami Iyer who appears for 
the auction purchaser that there is no provision of law for 
making the receiver a party to execution proceedings, and that 
O. 1, R. 10 has no application to execution proceedings that 
S. 141 C. P. C. cannot help the petitioners on the principle of 
the decision of the Privy Council in Thakur Prasad v, Fakir- 
ullah | and that S. 146 can have no application to the present 
case. The fallacy of this argument lies’ in the assumption that 
the receiver is a new party. g 

When a receiver is appointed by a court he takes possession 
of the property on behalf of the Court and he is not a party in 
the sense in which O, 1 R.10 is understood. The Court 
having taken possession of the properties it appoints an officer 
to look after the properties on behalf of all the parties and a 
receiver is not a legal representative of any party ; nor is he a 


new party to the proceedings. But he represents all the parties ` 


for some purpose and his duty is that which is assigned to him 
by the court. Itis further contended by Mr. Krishnaswami 
Iyer that the receiver has to respect the orders made before 
his appointment and relies upon Bryant v. Bull and Bull v. 
Bryant 2, Vice Chancellor Bacon in delivering the Judgment 
says : “ The appointment of a receiver is a matter which does 
not concern mortgagees or prior incumbrancers, for a receiver 
in the exercise of his authorify will be obliged to respect former 
orders of the court ; and the’ prior incumbrancers will be at 
liberty to take such proceedings on behalf of their own interests 
as they may think fit, so that that circumstance occasions 
no kind of difficulty.” From this passage it cannot be inferred 
that a mortgagee can proceed with the execution of a decree in 
his favour without the leave of the court appointing the receiver, 
1892 P. 201 is quoted by Mr. Duraswami Iyer for the purpose 
of showing that the execution proceedings are a continuation of 
the suit and any party can be added at any stage of the pro- 
ceedings. That case has no application to the present case as 
in that Case assessment of damages was left over and until the 
assessment of damages was completed it could not be said that 
1. I. L. R. 17 All. 106.. . 2, 10Ch. D. 155 
R—28 
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the suit had.come to a termination, But in this case the mort- 
gage suit of the Kumbakonam Court had come to a termination 
when the final decree was passed and there was no more to be 
done in the suits. But as I hold that the receivers-are not new 
parties to the suit I think Order 1 Rule 10 does not stand in 
the way of their being made parties. Considering the fact that. 
the very object of the appointment of the Receivers was to 
safeguard the interests of all the members of the family., and, 
to liquidate the debts in the best manner possible it was, the 
duty of the Subordinate Judge of Mayavaram to have made them 
parties to the execution proceedings for the sale itself is liable 
to be defeated for want of necessary parties andin any case 
possession of the properties sold by Court could not be obtained 
without the leave of the High Court which appointed the Re- 
ceivers. Considering the complications that might arise here- 
after I consider that the Subordinate Judge acted with material 
irregularity in refusing to make the receivers parties to the 
execution procedings. I therefore set aside the order of the 
Subordinate Judge and direct him to make the receivers parties 
to the execution proceedings and proceed, according to law; I 
allow the petition with costs. The 13th respondent will pay 


the costs of this petitioner. 
Petition allowed, 
C. A. S. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT: —MR, JUSTICE OUDFIELD, AND Mk, JUSTICE 
VENKATASUBBA RAO. 


P. S, A, R.A. R. Arunachellam Chettiar. ... Petitioner (PIff). 


v. 
> 1° 


Arunachellam ‘Chettiar minor by guardian 
Visalakshi Achi. | Tr Respondent. aa 
(2nd deft.) 


Civil Procedure Code O. 2. R. 5—Partnership between) the blaintiff’s father 
and defendant-Subsequent partnership between the plaintiff and defendant with 
the old assets-Plaintiff obtaining letters of administration to his father’s estate- 
Suit by plaintiff to recover father’s share in the first partnership wi his on 
share in the second—Not bad for misjoindcr —"‘Arises with reference to’ in O. 2 
R. 5, meaning of— Finding of misjoinder by'the first Court—Reviston againsl— 
Civil Procedure Code, S. 115. 
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ces The plaintiff’ s father wha was divided from the plaintiff was carrying ona busi- Arunachel- 
Ness in parinersbip with the first defendant which lasted till the plaintiff's father’s lam Chettiar, 


v. 
death’ Subsequent to the plaintiff's father’s death the plaintiff and the first defen- yo ay 


dant carried on business' with the old partnership assets. The plaintiff subse- Jar Chettiar. 
quently obtaiaed letters of administration tohis father’s estate. He as adminis- l 

trator brought the present suit for the accounts of the partnership between his 

father and the first defendant. He also Claimed in the same suit his share in the 

partnership between himself and the first defendant. ' 


Such a suit does not offend the provisions of O. 2 R. 5 of the Civil Procedure 
Code and it comes within the exception specified in the rule, as the plaintiff's 
personal claim in respect of the partnership with himself. “arises with reference 
to the estate in respect of which he is is suing as administrator,” 


The words "arise with reference to” in the exception to O. 2 R.5 are very 
general and cover a case where the plaintiff's personal claim can only be 
determined after calculating the amount due to bim as administrator, 


‘} The expression “arises with reference to” should not be read as being equiva- 
lent only to “arises against or on behalf of”. 
Tredcgar v. Roberts 1914 1. K. B. 283 distinguished. 


The High Court willin the exercise of its revisional jurisdiction interfere 
when the Lower Court has wrongly held a suit as bad for misjoinder of causes of 
‘action and directed him to elect which cause of action he would process with in 

“the suit, 
© Sitaramayya v. Rainappayya 5 L.W. 207, Vaithilingam Pillai v. Ramalingam 
Pillai 6 L.W. 9, Shanmuka Nadan v. Arunachelam Chetty 42 M.L.J. 97. followed. 


C. R. P. 708 of 1921, dated 2nd 3rd and 6th March 1921. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the finding of the Court of the Subordinate 
Judge.of-Ramnad at Madura dated the 29th day of ear e 
1921. in Original Suit No. 73 of 1918. 


"A, Krishnaswami Aiyar and C.4d. Seshagiri Sastri for the 
petitioner. 


K, V, Krishnaswann Atyar and N, Swaminatha Aiyar for 
the respondent, 


The case originally came on for hearing before Ayling J, 
on the 17th February 1422. Mr. K. V. Krishnasami Iyer and Mr. 
N. Swaminatha Iyer for the respondent relied on 14 M. L. T. i 
511 and 43 All 564 (F. B.) and argued that there was no 
revision to the High Court against a decision on an issue in a 
pending case as to misjoinder. His Lordship then referred the 
case to.a Bench as it involved the power of the High Court to 
entertain revision against interlocutory orders as to joinder etc. 
Before the Division Bench reliance was placed on 43 -All p. 564 
(F.B.) and 14 M. L. T. 511 in support of the argument that no 
revision a to the High Court. 
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The Court delivered the following 


Judgment:—We are asked to revise an order directing the 


plaintiff petitioner to elect whether he will proceed with one or 
the other of the two causes of action joined in his plaint on 
pain, in case he fails to do so, of his suit being dismissed. 

The question whether use of our revisional powers is 
authorised by S. 115 of the Civil Procedure Code in such 
a case is concluded in petitioner’s favour by the course 
of authority in this court vide, Sitaramaya v. Ramappaya |, 
Vaithilingam v. Ramalingam Pillai 2, and Shanmuka Nadan v. 
Arunachelam Chetti 3, to mention only the more recent deci- 


sions. 
On the merits plaintiff’s case is shortly that Arunachalam, 


his father, was 1st defendant's partner the terms of the partner- 


ship having been varied-from time to time. On Arunachalam’s 
death plaintiff obtained letters of administration for his estate. 
He had also however been acknolwedged by first defendant as 
his partner, This acknowledgment is no doubt referred in the 
plaint, as though it made plaintiff a partner with first defendant 
notin any firm constituted by it but in the previously existing 
partnership between first defendant and Arunachalam which on 
the only. correct viewofthelaw had been terminated by the 
latter's death. That unsound pleading however cannot affect 


the nature of the relief asked for by plaintiff as it is stated in 


the prayer portion of his plaint with reasonable clearness, He 
asked for dissolution of the partnership between himself and 
first defendant for an account of the transactions during the 
existence of Arunachalam’s interest and his own and for a 
decree for the amount found due, that is, for two accounts, one 
for the’ transactions of the partnership or partnerships between 
Araunachalam and first defendant to which he is entitled as 
administrator of the former’s estate, another, for the transactions, 
of the partnership of which healso claims the dissolution bet- 
ween himself and ist defendant to which he is personally 
entitled. 

The lower Court held that this joinder of claims offended 
against O. 2 R. S'of the Civil Procedure Code. Contra, it is 
argued that!(1) the rule is not applicable, where the executor 
or administrator in question is also, as plaintiff is, beneficially 


(1). (1916) 5 L. W. 207. (2). (1917) 6 L. W, 9. 
(3). (1921) 42 M. L. J 97 : 45 M. 194. 
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entitled to the estate, (2) the present case comes within the 
exception specified in the rule as plaintiff's personal claim 
“arises with reference to the estate in respect of which” he is 
suing as administrator. We offerno opinion on the first of 
these contentions, because we accept the second, . The words 
“arise with reference to” are very general, in our opinion suffi- 
ciently so to cover a claim, which like the personal claim of 
plaintiff, can be calculated only after one essential lelement in 
the calculations the amount due to him as administrator from 
the assets of Arunachalam’s firm or firms and retained, by way 
of loan or otherwise in the subsequent firm has been ascertain- 
ed. In the absence of distinct authority we see no reason for 
reading the expression “arise with reference to” as first defen- 
dant suggests as equivalent only to “arises against or on behalf 
of’. In Tredegar v. Roberts 3 the object of the similarly 
worded English O. XVIIL R. 5 was defined as “to prevent an 
_ administrator from intermingling the assets of his testator with 
his own moneys.” But there the main rule, not the exception 
with which we are concerned, was under construction, and it is 
not shown how the mischief thus referred to is to be appre- 
hended more distinctly in the present case than in others, 
which that exception may cover, In fact, if there ishere any 
conflict or chance of confusion between plaintiff’s interest as 
an administrator and in his. personal capacity the risk of such 
conflict will be as great, whether he brings one suit or two 
and if (as would be convenient and proper) the two suits were 
tried together, the difference between the accounts to be taken 
in them and in the suit as at*present framed would be merely 
formal, In these circumstances we allow the petition, set 
aside the lower Court’s order and direct it to proceed with the 
trial of the suit according to law. Costs to date in this and the 
‘lower Court will be costs in the cause and will be provided for 
in the decree to be passed. 
Petition allowed, 
C. A. S. 
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IN THE HIGH COURS OF JUDICATURE AT MADRAS. 


PRESENT :—MR. wees AYLING AND MR. JUSTICE 
ODGERS, 


Velliah Kone l ... Prisoner, 


Evidence Act—S. 157—Tceslimouy—Commilting Magisirate — ‘Deposition 
before—Cor roboration of—Statement before Iuvesligating officer —Admissibility— 
Contradictory statements before committing Magistrate and Sessions Judge— 
Former corroborated by statement: before Investigating officer —Acceptanc g. of, îi 
preference to statement in Sessions | Cour i—-Sesstons Judge—Discretion—Cr. 'P. C 
—S, 238. : p 

The object and effect of S. 288, Cr. P. C., isto place the deposition ofa 
witness before the.committing Magistrate on enactly the same footing as the 
deposition in The Sessions Court. It is" testimony’ within the meaning of 
S. 157 of the Evidence Act, and Statements made by the witness before the 
Investigating Officer are admissible for the purpose of corroborating such 
“testimony.” It is in the discretion of the Sessions Judge to believe and act 
upon the statements before the committing Magistrate in preference to contradic- 
tory statements made before himself on the ground that the former are corrobo- 

rated by statements made before the Jnvestigating officer. 


Trial referred by the Court of Session of the Tinnevelly 
Division for confirmation of the sentence of death passed upon 
the said Prisoner in Case No, 4 of the Calender for 1922 and 
Criminal Appeal No, 133 of 1922, Appeal by the  prisonér 
against the said Sentence. : 


C. Narasimhachaviar for the Accused, 

The Public Prosecutor for the Crown. 

The Court delivered the following 

- Judgments :—Ayling, J.:—Accused in this case has. been 
convicted of the murder of an old woman named Pichi and 
sentenced to death. » a 

The prosecution case is as follows; Deceased was a 
relation of accused and on her husband’s death came to live 
in his house, bringing with her asum of Rs. 200, which she 
lent him to pay off a mortgage. Subsequently disputes arose, 
and she wanted her money back, and moved into a small hut 
close to accused which she hired by herself. So far there 
is no dispute, 

According to the defence accused managed to pay off the 
debt to deceased by selling his wife's jewels, According to the 
prosecution, he did not : and the wrangling continued culminat- 
ing in a serious quarre! on the night of December 29th, Even 








R. T No. 16 of 1922. 
(Criminal Appeal No. 133 of 1922. 27th April, 1922, 
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after’ bed time deceased continued to abuse accused 
from. her hut, and at last the man infuriated beyond endur- 
ance, went out and throttled her. He then tied her body ina 
sack with some heavy stones, and at about day break carried 
it to a well about 150 yards away and threw it in, There the 
body was found four days later, and accused was arrested. 
The above facts are practically all contained in two state- 
ments recorded by the Sub Magistrate from accused's wife 
Subbammal P., W. 2: the first, Ex. D, under S. 164 Criminal 


Procedure Code on 4th January 1922,-and the second, Ex. C. 


in the course of the committal enquiry a week later. These 
statements if accepted leave no possible room for-doubt as to 
the commission of the murder by accused. Subbammal did 
not actually see the murder : but she deposes to her husband 
going to deceased hut, to hearing the latter’s cries and the sound 
of blows, to her husband’s returning and fetching a gunny bag, 
and rope, and threatening her to make her keep. quiet. She 
subsequently fled to her mother’s house, and stayed there. In 
the sessions Court, she resiled from the most important part of 
the above story, and swore that her husband did not leave the 
house, and that her earlier statements were enforced by Police 
ill-treatment. Her deposition before the committing Magistrate 
Ex, C, was therefore treated as evidence under S, 258, Criminal 
Procedure Code and the case turns very largely on whether it 
can sately be accepted as true. 

A preliminary point of some importance has been raised 
as to whether the first statement, Ex. D, is relevant under S. 
157, Indian Evidence Act, te corroborate the deposition, Ex. C. 
It is not disputed that Ex, Dis a statement which would be 
admissible, under the terms of the section to corroborate a 
statement to the same effect, if made on the witness box in the 
Sessions Court ; but it is argued for appellant that the deposi- 
tion before the committing Magistrate is not testimony within 
the meaning of S. 157 and that the latter section will not apply 
to the present case. 

The authority for this view is the judgment in Emperor v, 
Akbar Badoo !, in which the learned Judges certainly ruled that 
“previous statements may be used to corroborate or contradict 
statements made ai the trial: not to corroborate statements 
made prior to the trial”. In the latter category they i 
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a statement made, as in the present case, in the course of the 
committal enquiry. No reasons are given and no other case has 
been quoted to us in which the same view has been taken. 


With all respect it seems to me to be wrong. I know of no 
reason why the word “ testimony ” in S. 157, Indian Evidence 
Act, should be given this artificial limitation; and the object 
and effect of S. 288, Criminal Procedure Code, seems to me to 
be to place the deposition in the connected enquiry on exactly 
the same footing as the deposition in the Sessions Court: of 
course such a statement would be accepted with great caution 
like every statement of a person who has changed his story at 
different stages. But it is evidence in the case; and it is equally 
in the discretion of the Sessions Judge to believe it and-act on 
it in preference to the deposition in his own Court, as it would 
be to believe and act on the latter, in preference to a contradic- 
tory statement before the committing Magistrate, Vide judg- 
ment of Aikman, J. in Emperor v. Dwarka Kurmi 2 and also 
Queen Empress v. Doraiswami Aiyyar. 3 If this is so, then the 
credibility of the statement in the,,committing Magistrate’s 
court must be considered and tested in exactly the same way as 
one made in the Sessions Court: and it is of the utmost 
importance to know how it compares with statements made 
soon after the event or beforea. competent authority. No one 
will deny that apart from any rule of land comparison. with a 
statement recorded in the citcumstances in which Ex. D was 
taken affords a very valuable test of the truth of any latter 
statement. s 


My view is not unsupported by authority : vide a case 


reported in 11 Weir 821 in which Collins C, J, and Benson, J. 


held that a statement of a witness made at the inquest could be 
used tò corroborate her statment in the committal enquiry, 
although she entirely resiled from the latter in the Sessions 
Court. 

I therefore hold that Ex. D, is admissible under S. 157 . 
Indian Evidence Act, to corroborate|Ex. C. 

For this purpose it is not whithout importance, The two 
statements: substantially agree : and a perusal of either leaves in 
my mind a strong impression of naturalness and truth, I 


1, I L. R. 28 All. 683, 2, (1901) I. L. R. 24 Mad. 414. 
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should be prepared to accept Ex. C without Ex, D, but -I am 
confirmed in this view by the fact that the young woman told 
the same story at the earliest opportunity. Ex. D, was of 
course taken on the day after the inquest; but she herself 
admits, and it is not disputed, that she gave the same story at 
the inquest itself, | 

She now seeks to explain that these statements were 
enforced and tutored. At one passage she says that the Police 
took her to the choultry, took off her cloths and _ ill-treated 
her. At another she says that they threatened to take off. her 
cloth and disgrace her. I do not wish to emphasize this 
discrepancy ; but there is nothing to support the idea that 
anything of the kind occurred, and it is impossible to believe 
that the very detailed and natural story which the witness told 
was obtained in this way. I may also refer to the evidence of 
one of the Panchayaldars, P.W. 6, a respectable and disinterest- 
ed man worth half a lakh of rupees. 


I do not belteve the story of ill-treatment ; and on the other 
hand the action of the witness in resiling to save her husband 
is quite natural. 

There is also the evidence of another woman, a neigh- 
bour, P. W. 3. Her earlier statements, Exs, E and F, recorded 
at the same time as Exs. C and D, fully corroborate the latter, 
but in the Sessions Court she also has resiled, though not quite 
` to the same extent as P., W. 2. She speaks to the quarrel 
and says : that on the night she heard: cries, in what she took to 
be Pechi’s (deceased’s) voice; but she withdraws her earlier 
statements that she got up and saw accused entering or leaving 
deceased's hut, and says they were made through fear of the 
Police. Here also I can find no foundation for the allegation 
against the Police ; and although the motive of affection is 
absent in the case of this woman, I think.it quite probable 
that sympathy with her neighbours would induce her to keep in 
line with P, W. 2. 

Lastly there is the evidence of neighbour, P. W, 4, who 
besides deposing to the quarrel on Thursday evening says that 
eatly next morning he saw accused going from his house in the 
direction of the well with a gunny bag, which the witness thought 
to contain palmyra nuts. It is suggested that this contained the 
corpse. The witness says he felt no suspicion till the discovery 
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Velliah Kone of the corpse in the well, when he gave information of what He 
2X had seen. He was examined at the inquest, 

Ayling, J. This witness appears to be quite disinterested ; and-I-see 
no reason why he should not be believed, It is urged that it- is 
most improbable that the accused would have postponed the dis- 
posal of the body till,las would appear from P. W. F's evidence 
it was getting light. The reason possibly lies in the fact 
that accused admittedly suffers from some kind of night-blind- 
ness, and cannot see as well as most people at night. It may be 
suggested that this renders the perpetration of the murder by 
him improbable, but even a blind man might without much 
difficulty grope his way across the few yards to deceased's hut, 
and seize and murder her in that confined space. To carry. a 
body 150 yards to æ well is a very different matter, 

The above evidence taken together appears to me to fully 
warrant the conviction, It is not suggested that any one else 
had a personal motive to murder deceased : and in the circum- 
stances the theory of robbery as a motive may be discarded. It 
would only be possible, if accused’s tale of the repayment. of the 
money were believed : and no attempt has been made to, prove 
this though if true, it should be easy to aeons some evidence 
of it. : 

In his appeal petition accused has ‘ndulged in wild allega- 
tions that his wife is on intimate terms with P. W. 4 and 
with P. W. 6 actually committed the murder, and cooked up.a 
case against him, allegations unsupported by anything, and 
which I can only reject as worthless and baseless. 3 

` I think the conviction must be confirmed : but I am in- 
clined to reduce the sentence. If the wife’s statements in Exs. C 
and D are accepted (and I believe them to be quit true), the 
murder was not committed with the deliberate object of mak- 
ing away with an inconvenient creditor but in a fit of sudden 
fury provoked by the old woman’s persistent stream of abuse. 

I think in such circumstances, a sentence of transporta- 
tion for life is sufficient, and I would commute the sentence 
accordingly, 

Odgers. J. Odgers J, :—1 have had the advantage of perusing iie judg- 
ment just now delivered in which the -facts are fully set out. 
There is no doubt to my mind that the conviction of the accus- 
ed is right if the statements of Subbammal (the wife of the 
accused,) and Chinnammal in the Magistrate’s Court can 
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be accepted in preference to their statements before the 
Sessions Judge. This is the only point with which I propose 
to:deal., Subbammal in Exs. C and C (1) before the Sub-Magis- 
trate clearly speaks to the abuse of her husband by Pichai and 
lo the fact that he went inside her house, dealt her two blows 
and she cried out “He has caught 'hold of the throat and is 
killing’; and she also speaks to the fact.of the gunny bagiin which 
the.corpse was tied up as belonging to her house. ’Subbammal 
said exactly the same thing in Ex. D before. the Investigating 
Officer. She-adds that her husband actually went !towards the 
west carrying a gunny bag on his head which is corroborated 
by-a witness, P. W. 4, against whom nothing has been suggested. 
The statements of Chinnammal are not quite so consistent. In 
her statement before the Investigating Officer she says that the 
deceased went inside the house of Pichai whom she heard crying 
out at midnight : “He is pressing my throat and killing me.” 
Before the committing magistrate she repeats that statement, 
but there seems to be some doubt as to whether she was in or 
outside the house when she heard the cry, The question: is: 


Can the statements before the committing magistrate be 


accepted in preference to those before the Sessions Judge from 
the fact that the former are corroborated by statements made 
before the Investigating officer?. S. 288 of the Criminal Proce- 
dure Code clearly says that the evidence taken before the 
committing magistrate may, in the discretion of the judge, be 
treated as evidence in the case if such witness is examined, and 
there is abundant authority, it seems to me, for holding that 
this evidence once admitted at the discretion of the Judge stands 
on exactly the same footing as any other evidence in the case. 
See Regv. Arjun Megha and Mana Jessa 1, Emperor v, Dwarka 
Kurmi 2 and Queen Empress v. Dovaisami Ayyar. 3 It was not 
-argued before us that the Sessions Judge had exercised his dis- 
cretion wrongly, or that he should not have admitted in evidence 
the statements made before the committing magistrate. 
Further, the police were examined to disprove any allegation of 
pressure by them. 

S 157 of the Evidence Act says that “in order to corro- 
borate the testimony of a witness, any former statement made 
by such witness relating to the same fact at or about the ‘time, 


1, (1874) 11 Bom. H, C. R. 281. 
2... (1906) 1. L. R 28 All. 683, 3. (1901) I. L. R, 24 Mad, 414. 
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when the tact took place, or before any duthority legally com- 
petent to investigate the fact, may be proved.” ‘There is an 
authority in Emperor v. Akbar Badoo 1 to the effect that only 
the statements of witnesses made to the trying court can be. 
corroborated in the manner as contemplated by S. 157; previ- 
ous statements might be used to corroborate or contradict the 
statements made at the trial, not to corroborate statements made 
perior to the trial.. With all respect, it seems to me that. under 
S. 288, Criminal Procedure Code, and the authorities quoted - 
above to the effect that once admitted evidence before the Com- 
mitting Magistrate stands exactly on the same level as any other 
evidence in the case, it cannot be said that any previous 
statement taken before the competent investigating authority 
cannot be used to corroborate the statements made before the 
committing magistrate which is made by S. 288 part of the 
evidence at the trial. No authority is quoted for the proposi- 
tion laid down by the Bombay High Court: and in view of the 
fact that the object of enacting S. 157 of the Evidence Act 
proceeded upon the principle that consistency is a 
ground for belief in the witness's veracity, contrary to 
the English rule, this state of the law cannot be 
supported. The view, I venture to take, finds support in: 
a case reported in 2 Wei’s Criminal Rulings 821 of our 


own court; where Collins, ©. J, and Benson’ J held that 


a statement made at the inquest could only be used to 
corroborate or to contradict a subsequent statement of the 
witness admissible as evidence. They go on: “ The only use 
the prosecution could make of her statement at the inquest 
would be to partially corroborate her statement to the Magis- 


_ trate, but when that statement is itself un-worthy of credit, it 
' cannot be materially strengthened by. showing that the witness 


had previously made a statement partly in agreement and partly 
in direct and material disagreement with it.’ The learned 
Judges would therefore appear to be clearly of opinion that the 
statement made at the inquest might be used to corroborate 
the subsequent statement of the witness admissible as evidence 
i. e. such as a deposition before the committing magistrate 
which is admissible as evidence under the circumstance 
detailed in S. 288, Criminal Procedure Code. I therefore think 
that the statements, Exs. C and C (1) and F, corroborated as they 


1. -(1910) I. L. R. 34. Bom, 599, 
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are by their previous statements before the Investigating Officer Velliah Kone 
> : in re 

are to be preferred to the evidence given by these witnesses 

before the Sessions Court, especially when we reflect that one Odgers. J. 

of the witnesses is the accused’s own wife. As to the other | 

considerations arising on the tacts of this case | have had the 

advantage of considering the Judgment just pronounced and I 

agree with the conclusions arrived at and with the reduction 

of the sentence. 





A:S: V, Sentence rednced. 


IN THE HIGH COURT OF JUDICATURE 
AT MADRAS. 
[FULL BENCH. ] 
PRESENT :—SIR WALTER SALIS SCHWABE, K. C., CHIEF 
JUSTICE, MR. JUSTICE OLDFIELD, MR. JUSTICE PHILLIPS, MR. 
. JUSTICE, DEVADOSS, AND MR. JUSTICE VENKATASUBBA RAO. 


Jarugumilli Brahmayya, (minor) by ... Appellant * (Plaintiff), 
mother and next friend Rajeswaramma. 
v. . ~ 
Challaghali Achiraju ... Respondent (Defendant.) 
Madras Eastates Land Act Sec, 3 (5)—Post Setllement minor Inam of both 
warams— Whether Inamdar land holder under the Act—Powers of Full Bench — 
fo reconsider terms of the order of reference, Jarugnin illi 
Where a Zamindar makes a post settlement Inam grant of portion ofa village Bra eee 
with both warams on a permanent Kattubadi held, (by Ofdficld, Phillips and Challaghali 
Venkatasubba Rao, JJ. Devadoss, J dissenting) that the grantee isa landholder Achiraju. 
wi'hin the meaning of S. 3 (5) of the Madras Estates Land Act. 
Held, by the Chief Justice on the terms of the grant ia the case, that the 


ssantee is not a Jandholder within the meaning of S. 3 (5) of the Madras Estates 
Land Act, 


The powers of the Full Bench to re-consider the terms of the order of refe- 
rence considered. 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Cocanada in Appeal Suit No. 41 of 1919 
preferred against the decree-of the Court of the District Munsif 
of Peddapuram in O. S. No. 437 of 1917, 
B. Satyanarayana, for the appellant. 
V. Ramadoss and V. Viyyanna, for the respondent. 
The Court (Sir William Ayling, Offig. Chief Justice, and 
Odgers, J.) made the following D 
ORDER OF REFERENCE TOA FULL BENCH :— as 


The Officiating Chief Justice :—The only question argued before b i 


F. B. 





* C. M. A. 121 of 1920. 19. 20, 23. 24. 24th Jan and 6th March, 1922, 
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us is whether the plaintiff isà landholder within the definition 
of S. 3 (5) of the Madras Estates Land Act. Heisa transferee 


from one T. Dorappa to whom the suit land was granted by the 


Zamindar of Pittapur in 1875 by Exhibit A.* According to 
plaintiff this was a lease on favourable terms to a Jirayati ten- 
ant, According to defendant it was a grant in Inam. I bave 
carefully considered the terms of Exhibit A, and have come to 
the conclusion that in spite of the reference to “ cist” and pay- 
ment of the same in 4 annual instalments, the document must 
be construed as an Inam grant on a Kattubadi of Rs. 58, The 
reasons assigned for the grant “as you have proved yourself 
worthy of the Rajah’s favour and have been rendering service 
properly ” tend strongly to this conclusion : and it is stated that 
the land shall be enjoyed “ peacefully and hereditarily ’” and it 
is spoken of as “assigned” not“ leased ”. There is also no 
reference to exchange of pattas and muchilikas. The evidence. 
of the grantee (P. W. 2) tends to the same view. 

If this be so, 1 should hold following the judgment of 
Coutts Trotter, J. and myself in Gadadhara Das Bavaji v.. 


Suryanarayana Patnaik, | that plaintiff is a landholder and can 


only sue in a Revenue Court; and -that the Lower Court 
is right, 
The view we took in Gadadhara Das Bavajev, Surya- 


narayana Patnaik 1, was however dissented from by my 


learned brother and Spencer, J. in Bhupati raju v. Venkata- 
ratnam 2 and as the point is one which must frequently arise, it 
is desirable to have it finaily determined. Sa 

I would therefore refer the following question to a Full 


| Bench :— 


“ Where a Zamindar makes a post settlement inam grant 


ofa portion of a village with both varams on a permanent 


kattubadi, is the grantee a landholder within the meaning of 
S. 3 (5) of the Madras Estates Land Act ?” 


I 


* Exhibit A.—dated 7—2—75. Patta executed and granted on the 7th day of 
February 1875 * *. 

Out of the Inam known by the name of Penkilapati Seri owned by me in the 
proprietary village of Veeraraghavapuram of Kolanka Mutta of Pittapur division 
within the Sub-District of Pittapur of Godavari District, the following are the 
boundaries of Portion 1 of Peskilapati Pampu, of putties. oa T. cA 

As you have proved yourself worthy sf Devasam’s (Rajah’s) favour and as 
you have been rendering service properly, the said land comprised within these 
boundaries has been assigned to yon froin the ensuing Fasli 1285 with a Sist of 


„Rs, 58 fixed thereon, Rs 100 having been struck off out of the previously existing | 


Sist of Rs. 158—0—0. So, bringing that land to profit as you please, you shall 
peacefully and hereditarily be enjoying the same, paying the said Sist of 
Rs. 58—0—0 every year by instalments as detailed below, and obtaining receipts. 
Taxes levied by the Circar (Government) on this land shall be paid by you alone. 
Instalments for the said a‘nount:—Rs. 14—8—0O 1st September, Rs. 14—8—0 


‘4st Ocfober, Rs, 14—8—0 1st November, Rs. 14—8—0 1st December. Total 
Rs. 58; (Rupees Fifty-eight). 


(Signed.) 
Wa tg aa ca i tte RS ee 
1, (1921) Ï. L. R. 44 Mad. 677: 41 M. L. J- 97. 02. (1921) 41 M. L. J. 512. 
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-I do not set out the various decisions bearing on the matter 
as they“are to ‘be found in the judgments in Gadadhara Das 
Bavaje v. Suryanarayana Patnaik 1, and Bhupati raju v. 
Venkataratnam 2 

Odgers J:—The facts have been set out by my Lord and I 
need not repeat them. As to the nature of the grant, I agree 
with my Lord. For some reasons I wish it had been possible 
for. me to hold that Exhibit A amounted only to the grant of a 
lease at a favourable rent, but I think the terms of the grant 
mtist be construed as against this view. The fact that it wasa 
grant in recognition of past Services, the use of. the- words 

‘assigned ’ and ‘ hereditarily be enjoying the same ’ appear to 
me to connote a grant in inam, 

Being a grant in inam, the question arises whether the 
grantee is a landholder within S 3 (5) of the Madras Estates 
Land Act. A case which was | think indistinguishable from the 
present, was heard by my brother Spencer, J. and ‘myself (C. R. 
Ps, Nos. 1090 and 1091 of 1918)" and decided in February this 
year. There I adopted the view in Gadadhara Das Bavaje v. 
Suryanarayana Patnaik 1, taken by the minority — Wallis, 
C. J. (on the original hearing) and Kumaraswami Sastri, J, 
onthe L, P. Appeal as to the meaning of the Act and 
came to the conclusion with them that the legislature 
had excluded minor inamdars from the definition of land- 
holders. lt is true that in that decision I inclined to 
the opinion that no melvaram right was in fact granted 
by the terms of the documents "in that case, but I based. my 
decision on the assumption of a grant of both the varams, The 
case was argued at great length. I set out my reasons in some 
detail with reference to the authorities and with regret I cannot 
see my way to revising myeview at the present time. In that 
view | had the misfortune to differ from the view taken by my 
Lord, in Gadadhara Das Bavaje v. Surayanarayana Patnaik 1 in 
the G P. Appeal ; I have therefore the misfortune to differ from 
him here also. In view of the fact that the point has not been 
‘authoritatively decided I agree that the matter should be refer- 
red toa Full Bench and | agree in the order of reference as 
stated by my Lord. 

B. Satyanarayana for the appellant, 

V. Ramadoss and V, Viyyanna for the respondent. 

- The Full Bench expressed the following 

OPINION :—The Chief Justice :—The question referred to 
the Full Bench is, “ Where a Zamindar makes a post settle- 
ment inam grant of a portion of a village with both varams on 
a permanent kattubadi, is the grantee a landholder within the 





1, (1921) I L. R. 44 Mad, 677. 2. (1921) 41 M. L. J. 512. 
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meaning of S. 3 (5) of the Madras Estates Land Act?” Itis 
not part of the duty of the Full :Bench to anwer hypothetical 
questions ; and this question musttbe read, in the light of the 
facts of the case, to mean “where a Zemindar makes a 
post settlement inam grant of a ‘portion of a village on 
the terms of the document of February 7th, 1875, Exhibit A, is 
the grantee a landholder within the meaning of S. 3 (5) of the 
Madras Estates Land Act?’ By that document the Zamindar 
of Pittapur assigned -to the grantee a portion of the village 
with a cist of Rs, 53 in perpetuity and to be used as the grantee 
pleased. Before that date there had been a grant to another for 
a term on a cist of Rs, 158. Rs. 100 was stated in the docu- 
ment to be struck off as the grantee proved himself worthy of 
the Rajah’s favour and had been rendering services properly, 
It is not clear to me that by this document the Zemindar 
granted both varams. The words ‘ Melwaram’ and ‘ Kudiwaram’ 
seem to be properly used for a landlord’s and tenant’s share of 
the produce of land, and it also seems thet these terms are, in 
their strict meaning, only properly applicable when the one 
bears a proportion to the other, The payment by the tenant of 
a fixed rent or cist is inconsistent with any such proportionate 
division; and I venture to doubt if the terms are properly 
applicable at all when a fixed rent is payable. They are, 
however, loosely used to represent the landlord’s and the 
tenant’s interests in the land, but this also must be Gualitied by 
adding the word hypothetical, because, if there is a fixed rent, 
it would seem that that is not necessarily the melwaram, In 
such a case, the melvaram is said to be the proportionate 
amount the landlord would receive according to the custom of. 
the locality, if he, ın fact, was receiving a proportion. Similarly, 
I am told that the kudiwaram isnot what the -tenant gets in 
fact, but what he would, by the custom of the locality, get. 
It is, however, said that in a case where there isa fixed rent 
only if the rent payable is the full rental value, it is properly 
described as melwaram and the tenant’s right is only then 
properly called kudiwaram, This can hardly be correct, because 
cx hypothesi the melwaram, properly so called, is a proportion- 
ate amount and cannot be fixed, for asum which ina full 
year may represent properly the proportion, in a lean year 
would not. It is to be observed that the word ‘ melwaram’ is 
not used in the statute and the word ‘kudiwaram’ is used only 
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once and then without.definition. Whatever may be the proper 
interpretation of the word melwaram, I cannot see that it can 
in this case be said to have béen granted by the document. It 
was argued that, if Rs. 158 had been fixed as ,the rent, then 
the melwaram would not have been granted at all ; but that as 
a rebate of the rent was granted -in consideration of past 
services, it must be taken that the melwaram was granted to 
the tenant. { could understand the argument that a part of it 
must‘then have been granted, but'I do not follow the argu- 
ment that it was granted as a whole. Therefore I do not think 
the question as framed really arises. 

The question to be decided turns on. the definition of 
‘landholder’ in S. 3 (5). In S.3(2) there is’ a definition of 
estate and the definition does not include a portion of a village. 
A “landholder’ is defined as a ‘person owning an estate or part 
. thereof and includes every person entitled to collect the rents 
of the whole or any portion of the estate by virtue of any 
transfer from the owner.’ The effect of the Act is to oust the 
jurisdiction of the Courts in respect of many matters between 
laudholders and the actual cultivators; and it is. a well- known 
canon of construction that there is a strong leaning against 
construing a statute as ousting or restricting the - jurisdiction of 
the ordinary Courts, and it follows that, if there are two 
meanings which could equally well be given to a statute by 
one of which the jurisdiction is ousted and by. the other not, 
the construction to be adopted is the latter. There has been šo 
great a difference of opinion among the Judges who have had 
to construe this Act that it is difficult to say that the section 
does not bear either of the two meanings, and it Would’ be 
sufficient to rest my judgment, on the ground that this section 
is open to both the constructions. But, in my judgment, the 
grantee of this property is not a person “ owning an estate or part 
thereof.” I think that the. land is part of an estate, but, in my 
judgment, the grantee or, as he is called, “minor inamdar” 
does not own the-estate but holds it in perpetuity for the 
payment of what is ‘properly describéd as a fixed rent. Further 
it is notat all clear that the Zamindar has patted with ali 
rights in the land other than that of receiving this fixed rent ; 
for instance, the’ right to minerals probably remains in the 
Zamindar, Owner is not a word of art but an expression in 
common use. I think if the question were put, “who is the 
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owner of the land,—the Zamindar or Inamdar ?’, the, answer 
would be, “the Zamindar”. ‘ In taking the view that such an 
Inamdar is not a person owning the estate, I am supported by 
nearly all the Judges before whom this point had come, In 
Gadadhara Das Bavaji v. Suryanarayana Patnaik, 1 Ayling J., 
who has taken the opposite view to that which I am taking, 
puts it clearly thus :—“ As regards the definition of ‘landholder’ 
it may be conceded at once that, so long as the Zamindar 
reserves to himself a quif rent, the Inamdar cannot be regarded 
as the owner of the lands in jthe ordinary legal meaning of the 
term.” | . 

The guestion remains whether this Inamdar is a person 
entitled to collect the rent of this portion of the estate by 


'virtue of any transfer from the owner. In my view, these words 


were introduced in order to bring in quite a different. class of 
persons, such as, purchasers of part of an estate, mortgagees 
and what are called farmers of the whole or portions of an 
estate, and, in my judgment, were not aimed at persons in the 
position of this grantee at all. Ido not think it correct to say 
that this grantee is entitled to collect rent by virtue of any 
transfer. If there is any rent collected from any one else, it 
is not by virtue. of the transfer but by virtue of some lease or 
other disposition of the property made by the Inamdar himself. 

It follows, in my judgment, that the answer to the question 
referred to the Full Bench read as, as I have stated above, it 
should be read, ts in the negative. 

Oldfield, J.—1 he question referred is difficult and the 
considerations arising are evenly Balanced. I regret therefore 
that I cannot follow -my Lord in adopting the presumption 
against a construction of the statute, which would oust the 
jurisdiction of the Civil Courts, as in any material degree a 
basis for the decision, For the matter in issue is not only 
plaintiff’s right to sue in one Court or another, although it is 
true that itis before us in that form, But our conclusion will 
determine further whether S. 6, Estates Land Act, regulates 
his relation with defendant, his tenant; and, if we hold that 
plaintiff is a landholder, defendant will be able to plead that 
he has a permanent right of occupancy in the land. 

The question referred is set out in the judgment just deli- 
vered; and with all respect I am unable to deal with it in any 


1 (1921) I. L. R. 44 M. 677, 
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form other than that, in which it is stated in the order of 
reference. For we are empowered by Appellate Side Rule 3 to 
express Our opinion only on the question refetred, the one alter- 
native authorized being, what has not been suggested to us, a 
final decision of the case with or without rejection of the 
finding, on which the referring Judges were agreed and which 
they were competent to reach, in fact I feel no difficulty in 
connection with the wording of the reference, since the use in 
it of the expression “ both varams” is unambiguous in its con- 
text. For, whatever meaning may in. other connections be 
assignable to the terms “varam”, “melvaram” and “ kudi- 
varam”, the meaning attached to “both varams” by the refer- 
ring Judges is clear. It is that expressed by one of them in 
one of the decisions with which we are concerned :— 


“When we say that the grant was of both varams, we 
merely mean that the rights of the grantee were not limited by 
by the necessity of respecting the rights of any person possess. 
ed of the kudivaram at the time of the grant.” Gadadhara Das 
v. Suryanarayana Patnaik’ 1\Shortly a grant of both varams isa 
grant of the fullest right, which can be conceived as vested in 
the grantor. 


The grant of both varams, which is the subject of the 
reference, is however further qualified by its description 
as a grant by way of inam. The!normal incidents of the inam 
tenure have, so far as we have been shown, never been the 
subject of any exhaustive judicial definition and in the conflict 
of authorities, with reference ‘to which this case comes before 
us, attention is directed almost exclusively to one of those 
incidents, the liability of the inamdar to the grantor for quit 
rent. {iThat liability was relied on in argument here and by 
Wallis, C. J, and Kumaraswami Sastri, J. in Gadahara Das v, 
Suryanarayana Patnaik tand Spencer and Odgers, JJ. in 
Bhupatiraju v. Venkataratnam 2 and it is material, not only 
with reference to the question of ownership, but also because 
there can be only one occupancy right and therefore only 
one-landholder and one ryot in respect of the same land, with- 
in the definition of the latter terms in S.-3 (5) and (15); and, if 
the quit rent payable by!lthe inamdar to the grantor is rent, 





1. (1921) I. L. R. 44 Mad. 677 at page 685. 2.5 (1921) 41 M. L. J, 512. 
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they, not (as; defendant contends) the inamdar and his tenant. 
will be the landholder and:-ryot. ° 

Of the cases cited in the judgments ioe elad to, Ven- 
kataswara Yattiappah Naicker v. Alagoo Mootoo Servagaren ; | 


'Maharajah of Vizianagaram v, The Collector of Vizagapatam 7 and 


Kshetrabaro Bissoyi v. Sobhanapuram Harikristna Naidu 3, none 
seems to me with all respect-relevant to the question of owner- 


ship, since the first and second do not deal with a grantee’s ‘rights 
-generally, but only with his right to separate registration under 


a special Act in order to establishment of his separate responsi- 
bility for his share of the -peishkush, the Judicial Committee 


in the first statedly restricting the effect of the language. it used, 
and the third decided with reference to Madras Act III of 1895 


only that-the permanent lease of a service inam was not’ a 
transfer of ownership,:and not anything as to the character of 
the inam itself. And they are of`no greater assistance with 
reference to the character of an inam quit rent. For the grant 


in the first is described as a perpetual lease; in the third 


discussion of the incidents of the inam leased was unnecessary; 
and in the second, although an inam with a quit rent was. in 
question and they are referred to asa perpetual lease and a 
favourable rent in the judgment, the distinction, with which-we 


are.now concerned, would not have affected the conclusion. . 


That distinction -has been recognised by authority and can 


be traced in the history of the law, In Suryanarayana v. 


Appa Row 4 relied on by Spencer, J. in the judgment above 
cited, it was no doubt held generally that an inamdar was the 
tenant of his. grantor for the purpese of Act VIII of 1865, the 
law then in force. But in Lakshminarayana v. Venkatrayanam 5. 


“the decision was that inamdars, who are not cultivating tenants, 


are not. subject to the ordinary obligation of tenants, to exchange 
pattah and muchilika, These decisions were however superseded 
on the passing of the present Estates Land Act, in which by. 


S. 3 (11) (c) rent was: defined as including for the. purpose of 
/ various sections. and. without distinction between different 
descriptions of inamdar “ ot rent, jodi, poruppu and the -like 





1. (1861) 8 M, I. A. 327. 

2, (1914) I. L. R. 38 Mad. 1128 : 27 M. Hi 278. 
3. 1(909) I. L. R. 33 Mad. 340 : 20 M, L. Je 417. 
4, {1892) I. L, R 16 Mad, 40. 

5, (1806) I. L. R. 21M. 116. 
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payable: by an inamdar as such to the landholder’; and the fact 
that it Was then thought necessary to include quit rent in the 
definition by specific reference indicates an intention that it 
should not be regarded as rent in the ordinary sense or with 
..ceferecce to $, 3.(5) and (15) or S, 6, but in order only to 
--make the remedies available against the inamdar, which the 
specified sections provide, Lastly by the amending Act. of 
‘1909, which was given retrospective effect, S. 3 (11) (c) was 
-expunged ; and the proper construction of the change is in my 
opinion, not that the content of the substantive definition of 
rent was, without alteration in its terms, enlarged, but only that 
‘the right to the remedies, conceded by, the law in its orginal 
form, was withdrawn. Consistently with this view Spencer and 
Krishnan, J J, held in Singarazu Venkata Subramaniyam v, 
- Rajah of Venkatagiri | with reference to the application of S. 
61 that quit rent is not rent, as defined in S. 3 (11) in its 
present form. Quit rent and rent alike can be expressed only 
in money; and the former is not necesssarily merely the latter 
reduced, The right of the grantor to it may not be identifiable 
with any known to modern English tenancy law and the use of 


the term “ quit rent ” in this connection may be obsolete in: 


England ; but an analogy with itimay be found in the quit rent, 
payable on an English estate in fee simple on the commutation 
of an original liability for service. Wialliam’s Law of Real 
Property, 22nd Edition, 55, 58. The law standing thus, the 
liability of the inamdar for quit rent need not be regarded as 
inconsistent with his character as a landholder under the Act. 

There are ordinarily however, it was not disputed at the 
hearing, other incidents, of the tenure, which are equally 
important, the inability of the grantee to alienate inconsistently 
_ with the terms of.the grant and the right of the grantor to re- 
_ enter consistently with them ; that is in the case of a personal 
inam such as we are concerned with at present, on failure of 
heirs to the grantee or in the case of a service inam in default 
in the performance of service. On the question whether in 
-..the.case before us there is such a right of re-entry the referring 
Judges are silent. But, if the reference does relate’ to inam 
subject to these incidents, there may be some reason in a 
country, in which estates subject to reversionary right, such as 


a Hindu widow’s, are common, fer regarding the ownership. 


1. (1919) 11, L. W 523. 
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contemplated in S 3 (5) as comprehensive and as unaffected by 
the rights of re-entry or reversion above referred to. It is 


. however unnecessary to pursue these considerations, because I 


have come to the conclusion that an inamdar with both varams 
of a part of a village is in any case a landholder under S. 3 (5), 
because he is a person entitled at least to “ collect the rent by 
virtue of a transfer from the owner or his predecessor in title.” 

That such an inam grant confers rights in the property 
granted short only of ownership, including the right to enjoy it 
in every ordinary way, either directly or through other persons 
admitted as tenants was not disputed before us and has not 
been doubted in any previous decision, Such a grant would 
therefore ordinarily carry with it the right to collect rent from 
tenants after their admission: and I accordingly deal next with 
the special considerations, on which plaintiff's argument has 
mainly turned and which arise from the facts that his grant, is 
of both varams and of a part only of the estate. Those consi- 
derations are, as I understand them, that the legislature has by 
S, 3 (2) (d) refused to apply the Act to villages outside the 
large estates specified in S. 3 (2) (a) (b) (c), where the grant 
consists in both varams, in pursuance of a principle, which 
must be followed in the construction of other provisions includ- 
ing S. 3 (5) and (L1) and cannot be abandoned on the ground 
that a part only ofa village is in question. With all respect, the 
answer to this is firstly that the recognition of any such princi- 
ple by the Legislature cannot be inferred from the materials 
available, when it could easily have been expressed and when 
in fact, as Wallis, C. J. admitted in Gadadhara Das Bavaje. v, 
Suryanarayana Patnaik | the treatment of a large class of cases 
in S. 3 (2) (e) is irreconcilable with it. Mere conjecture (and 
nothing more definite has been offered us regarding the nature 
of the inams contemplated by the draftsman in S. 3 (2) (d) and 
the reasons for his apparent failure to place minor and major 
inams of the same description on the same footing) can serve 
no useful purpose, The language, with which we are directly 
concerned, that of S. 3 (2), is unambiguous ancl nothing: in it 
gives affirmative support to the construction, by which it ‘is 
proposed to correct it. Such support is, however, it is urged, to 
be found in S. 3 (5), because the words “by virtue of any transfer 


.from the owner” restrict its application to transferees under 


1. (1921) I. L, R..44 Mad. 677 : 41 M. L. J. 97. 
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mortgages with possession or other documents,. which confer 
directly the right to collect rents and exclude grantees of both 
varams, But such a construction has’ not been justified 
by. reference to use of similar words in a. similar 
sense in other statutes; and it is not in my opinion. 
possible to hold that the very general language employed was 
intended to impose a restriction, which could have been, but 
was not, expressed or is in any:degree inapplicable to grantees, 
whose grants are transfers from the owner, entitling them to 
enjoy the land firstly by admitting and -subsequently by collec- 
ting rent from those, who are to carry on the cultivation. 
Spencer J. in Bhupatiraju v. Venkataratnam | was pressed by 


the anamoly involved in regarding the transferee as collecting | 


rents from himself, although Ayling, J. in Gadadhara Das 
Bavaje v. Suryanarayana Patnaik 2, opinedthat it would be 
pedantry to speak of his doing so, If | may expand the meaning 
of the latter, it is that no necessity to speak of his doing 
so can arise, because there can be no question of the applica- 
tion of the Act at the;jtime, whenjthe kudivaram is granted or 
until. tenants have actually been admitted. Taking this view, I 
hold in accordance with the current of authority referred to by. 
Sadasiva Aiyar, J. in his judgment in Gadadhhara Das v. Surya- 
narayana Pataik ? that the latter portion of S. 3 (5) is appli- 
cable to grantees, such as plaintiffs, because they are entitled to 
collect the rents of a portion of an estate, as defined in 
S. 3 (2) (a). | 


It remains to refer to tyo other, provisions of the Act, the 
explanations to S. 6 and. the exception to S. 8 relied on by 
Kumaraswami Sastri, J. in Gadadhara Das v. Suryanarayana 
Patnaik 2 as preventing an inamdar, who has acquired an in- 
terest in the kudivaram, from losing his right therein by the 
grant of permanent tenancy to his sub-tenants, the learned Judge 
adding that “it was never the intention of the legislature 
that persons who acquired rights of permanent occupancy or 
who acquired them by virtue of the inam grant, should lose the 
benefit, simply because they get an interest in the melvaram 
as well ”. These sections and the explanations of: them are 
undoubtedly difficult of construction; and it is a question 
whether the explanation to the former and the first clause of 
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the latter can be reconciled, (Vide Muthu Reddi v. Mujhu Vén- 
katapathi Reddi 1,) But with all deference, the exception to S. 8 
is not now and was not in the case before the learned Judge in 
question, because S. 3 (2) (d) was not and is not applicable, and 
the only other provision dealing with the simultaneous acquisi- 
tion of the rights of the landholder and occupancy ryot is S. 8 (1), 
urider which the person acquiring these rights is to hold as a. 


= land-holder. On the other hand, if it is permissible to refer to 


the policy of the Act as collected from these sections, the result 
of such ‘reference is elearly against plaintiff. For under S. 8 (3). 
the merger of the occupancy right under sub-section (1), sub-. 
S. (2) not being at present in question, is riot to have the effect 
of converting ryoti land into “home farm land”; and it is evident 
that the refusal to recognise a grantee of both varams asa 
landholder would enable the zemindar, the original owner of 
the estate, to convert all available vacant land into land, to 
which the provisions of S, 6 would be inapplicable and which 
would be indistinguishable from “home farm land,” by trans- 
ferring both varams.to, persons under his control. It isno 
doubt no conclusive reason for refusing to give a particular in- 
terpretation to a statute, that such interpretation would facilitate 
evasion of its provisions, But it is at least reason for hesitation 
before that interpretation is adopted. 

For these reasons I would answer the reference in the 
affirmative, holding that the grantee is at Jeast entitled to collect 
the rent of a portion of an estate within the meaning of the latter 
part of S. 3 (5). 

. Phillips, J.—The question thathas been referred to us is as 
follows :—“ Where a Zamindar makes a post settlement inam 
grant of a portion of a village with both varams on a permanent 
kattubadi, is the grantee alandholder within the meaning of S, 3 


cl;5 of the Madras Estates Land Act?” Before referring this 


question, the twò learned Judges who referred it considered the 
language of the grant and decided that it was not a permanent 
lease on a favourable rent and that it was a grant in inam with 
both varams'of the land, In fact Odgers, J. says “for some 
reasons I wish it had been possible for me to hold that Ex- 
hibit A amounted only to the grant ofa lease at a favourable 


‘rent, but. I think the terms of the grant must be construed 


against this view”. It is in my opinion somewhat questionable 
1. (1916 31 M. L. J. 354. | 
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j whether, it is open to.this Bench to disregard this finding of the 
referring Judges as they had already determined the point them- 
selves. Assuming however that it is open to us to do so, I must 
agree with them that the grant is not a permanent lease. The 


grant admittedly is Of ryoti land within the Zemindari of 


| Pithapur which is an estate within the meaning of S. 3 clause 
(2) (a) of the Madras. Estates Land Act. A quit rent was im- 
posed upon the grantee and it is contended that this is in fact’a 
rent reserved to the owner and.that the grant is merely a per- 
manent lease on favourable terms. I think it is clear that quit 
rent is not rent within the meaning of the Estates Land Act. 
Under the Act as originally passed ‘rent’ included Jodi, Kaltu- 
badi, Poruppi and the like payable by the inamdar as such to 
the landholder and these terms are -equivalent to the English 
word ' quit rent’. This provision was omitted by virtue of the 
Amending Act of 1909 and now rent does not in.terms include 
payments such as these. This amendment of the. Act seems to 
me to exclude such payments from the definition of rent, Even 
in English law, it is recognised that an estate in fee simple may 
be liable to pay quit rent (vide Williams on Real Property, page 
55) and in this country I think it must be recognised that 
grants in inam are not really in the nature of leaseholds. There 
are various kinds, sometimes granted free of any payment such 
as Sarvamanyam, sometimes on payment of half assessment 
such as ardhamanyam and sometimes an arbitrary sum is fixed 
for payment or it may be that services are to be rendered. ‘Ina m 
in itself means a gift. Inam tenure appears to me to be in the 
nature of a “grant” varying M its terms. We see that under the 
Enfranchised Inams Act of 1862 the Government surrendered 
its reversionary rights to the inamdars in consideration of an 
equivalent annual quit rent and I do not think that an enfran- 
chised inam can be deemed to be a mere leasehold.estate. The 
question as to the nature of the estate held by the inamdar, | 
will consider in dealing with the definition of ‘landholder,’ 
It is not contended that the holding with which we have to 
deal is one within the meaning of S. 3 (2) of the Estates Land 
Act but the contention for the Respondent is that it forms part 
of an estate within the meaning of Clause 5 of that section. I 
do not’ think much purpose will be served in interpreting its 
language by any reference to the intention of the legislature 
‘for that is not by any means clear from the Act itself and we 
-R—31 
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see that in many instances it is very difficult to reconcile the 

language of one section with another, for instance S, 6 (expla- 
nation) and S. 8 (1). It is suggested that the definition of 
‘estate’ is more important than the definition of ‘landholder.’ 
When the Legislature framed its definition of ‘estate’ it meant 
to include all the lands with which the Act was meant to deal. 
According tu the preamble, the Act is one to amend and declare 


` the law relating to the holding of land in estates in the Presi- 


dency of Madras, It cannot be disputed that it deals with 
holdings of lands situated within an estate: and not merely with 
holdings of complete estates. The person mainly dealt with 
under the Act is what js called a ryot and he is a person who 
holds for the purpose of agriculture ryoti land in an estate. I 
do not therefore think that we must attach more importance to 
the definition of ‘ estate ' than to the definition of ‘ landholder’ 
with whom and with whose relations to his tenants the Act is 
mainly concerned. When we come to the definition of ‘ land- 
holder’, we find that it means a person owning an estate or part 
thereof and includes every person entitled to collect the rents 
of the whole or any portion of the estate by virtue of any 
transfer from the owner or his predecessor in title. The appel- 
lant inamdar in this case is certainly not a person owning an es- 
tate within the definition of S. 3 cl. 2 and it is argued that 
he is not the owner of part thereof. The lands which were 
granted to the inamdar in this case were admittedly ryoti lands 
in a permanently settled estate and undoubtedly form geogra- 
phically a part of the estate. The question turns therefore upon 
the meaning of the word ‘ owning.6 In construing this section, 
Wallis, Chief Justice, in Gadadhara Das v, Suryanarayana 
Painaik } was of opinion that when and sollong as a full owner 


in making a: grant reserves an interest to himself, as by 


way of rent, he and his successors continue to be owners, 
no matter how insignificant may be the interest he reserves 
to himself. He relies on a case reported in Maharaja of 
Vizianagaram v. The Collector of Vizagapatam 2, to which 
he himself was a party. That case was concerned with 
a deed granting a mokhasa patta and it was held that the grant 
did not amount to transfer of ownership so as to enable the 
crantee to have his lands separately registered under Act I of | 
1876. In that case reliance was placed on the decision of the 


1. (1919) 1.L R. 44 Mad. 677 :38 M. L, J. 3542. 
2, (1914) 1. L, R. 38 Madras 1128: 27 M. L. J 278. 
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Privy ‘Council in Venkaleswara Yettiappah Naicker Alagoo. 


Moottoo Servagaren!, but the Privy Council were deai- 
ing with a case of permanent lease and also the question of 
registry. The question really in my opinion is whether the 
word ‘owning’ under clause 5 must necessarily mean owner of 
every conceivable right in the estate or whether the present in- 
amdar to whom a grant of the land was made subject to a pay- 
ment of quit rent to the Zamindar can be deemed to be owner. 
In two cases recently decided by the Privy Council in Surya- 
narayana v. Patanna*, and Upadrashia Venkata Sastrulu v, 


Divi Seetharamudu 3 , it was held that a grant in inam in the. 


absence of any restrictions must be deemed to be grant of the 
land itself subject to the existing rights of occupancy. In the 
latter case their Lordships considered the question whether the 
grant was a grant of the land revenue alone toa person not 
having permanent right of occupancy or whether it vested in 
the grantee the whole proprietary interest in the property, and 
they came to the conclusion that the inam grant carried with 
it not the land revenue alone but the whole proprietary interest 
in the property. These two cases were no doubt cases 
where the grant was made free of any payment but I do not 
think that reservation of payment to the grantor can alter the 
nature of what is granted. In the present case the land is 
assigned to the grantee who is to bring the land to profit as he 
pleases, and peacefully and heriditacily enjoy the Same, the only 
reservation being that a ‘Sist’, as it is called, of Rs, 58 is fixed 
thereon. There is no doubt in this case that it was not a grant 
merely of the melvaram for admittecly it was a grant also of the 
kudivaram or tenant’s interest in the land, and I am prepared 
to hold that it was a grant of the Zamindar’s proprietary inte- 
rest. It may also be argued that the Zamindar himself is not 
the absolute owner for we see under Regulations 25 and 31 of 
1802 that the right of the ruling power to the estate was set out 
and by Regulation 25 of 1802 permanent grants were made to 
Zamindars but the Government reserved an annual payment to 
itself which in such cases is termed peishkush, The Government 
did reserve something to itself andif we apply the argument 
that any interest reserved by the owner prevents the grantee 
from obtaining ownership, it follows that the Zamindar. himself 
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-has not full right of ownership. In construing the word 


‘owning’, therefore, | do not think that we can say. that it means 
the ultimate owner who has reserved even the smallest right for 
himself. What, I take it, must be reserved is not a mere pay- 
ment but some actual interest in the land itself. In the present 
case, quit rent cannot be recovered by the Zemindar under the 
summary provisions of Act I of 1903 and although it may be 
called a charge upon the land it does not in my opinion amount 
to an interest in the land. I may also refer to Virabhadrayya 
v. Sonti Venkanna 1, where it was held that the’ ownership 
vested in the Agraharamdar and that only the right to 
payment of annual jodi was reserved to the Zemindar. 
If I am right in this contention, it is unnecessary to decide the 
further question as to whether the appellant comes within the 
meaning of the second part of the definition of ‘ landholder’, 
namely a person entitled to collect the rents of the whole or 
any portion of the estate by virtue of any transfer from the 
owner. It is not suggested that in this case there has been any 
actual transfer of the right to collect rent andthat is not what 
the section says. It depends on whether by virtue of any trans- 
fer from the owner the transferee is entitled to collect the whole 
or any portion of the rents of the estate. No doubt the defini- 
tion of rentis ‘whatever is lawfully payable in money or in 
kind or in both to a.landholder for the use or occupation of land 
in his estate for the purpose of agriculture’, Importance has 
been attached to the use of the word ‘his’ before ‘estate’, but 
it appears to-me that this is rather straining the meaning of the 
section, . It isnot denied that a mértgagee in possession would 
be a person entitled to collect the rents and would be a land- 
holder within the meaning of the Act. It cannot be said that he 
has a right to collect the rents of his own estate, The right to 
collect rentis a right to collect rent which but for the transfer 
would be payable to the landholderin his (namely land-holdeér’s) 
estate. We see that rent is whatever is lawfully payable for the 
use or occupation of land. Before this present grant was made, 
the land-holder was collecting the rents on this land which is 
ryoti land. Under S. 4 of the Act a land-holder is entitied to col- 
lect rent in respect of all ryoti land in the occupation of a ryot, 
Under .S. 27, if a question arises as to the amount of rent payable 
by a ryot, he shall be presumed, until the contrary is shown, to 








1. (1913) 24 M. L. J. 659, 


PART VIIL] THE MADRAS LAW JOURNAL REPORTS. 445 


hold at the same rateland under the same conditions as inIthe last 
preceding revenue year. Under S, 28, in all proceeding unders this 
Act the rent or rate of rent for the time being lawfully payable 
by-a ryot shall be presumed to be fair and equitable. The Act 
therefore contemplates the existence of lawful rent: payable on 
all ryoti lands—and this implies the right of the land-holder to 
collect such rent. If however he transfers the land this transfer 
carries with it the right to collect rent from any tenants then 
on the land or who may subsequently be admitted; therefore by 
virtue of the transfer the grantee obtains the right to collect 
the rent on a part of his (that is the land-holder’s) estate.” In 
the present case the grantee being entitled to both varams, he 
is entitled toadmit tenants to possession and to collect from 
thein rent which rent would previously have been payable to 
the grantor. I would therefore hold that the appellant does 
come within the definition of ‘land-holder’ under the Act. 

If I am wrong in my interpretation of the word ‘owning’ 
in this clause, it would follow that the holder of the Estate 
defined in clause 2 (e) would not be a land-holder within the 
meaning of the Act. This is recognised by Wallis, Chief Justice, 
in his Judgment and he gets over the difficulty by saying that 
such estate holder must be recognised to be a land-holder for 
purposes of the Act not because he comes within the definition 
as owning an estate but because it would be repugnant to the 
subject or context to apply the strict definition of land-holder 
to such cases. The difficulty is obviated by my interpretation 
of ‘owning’. Prior to the passing of Act I of 1908, Act VIII 
of 1865 was applicable té@ estates. Under that Act minor 
inamdars were definitely declared to be land-holders. Until 
1908 therefore the appellant in this case would have been deem- 
ed to be a land-holder, and in the new Act he is not specifically 
excluded. If he is nota land-holder he must bea ryot for 
admittedly he was granted permanent right of occupancy. The 
difinition of a ‘ryot’ isa person who holds for the purpose of 
agriculture ryoti land in an estate on condition of paying to the 
landholder the rent which is legally due upon it. It has been 
held consistently that an inamdar is nota tenant for many 
purposes. (Vide Lakshminarayana Pantulu v, Venkatraya- 
nam, Lakshiminarasimham Pantuluv. Sree Sree Ramachat- 
dra Mardaraja Devo 2 , and Rajah of Venkatagiri v. Subbiah 3, 
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There are also very many provisions in this Act which cannot 
be applied to the appellant if he is a ryot. For instance, under 
S. 26 (3) the rent now payable by. him could be enhanced by 
the successor of his grantor and the Zamindar can apply the 
provisions of the Act for compelling the payment of the quit 
rent but it is not seriously argued that these provisions are 
applicable in the case of appellant. Therefore the only other. 
alternative is that the appellant and his holding are not at all 
governed by the Act and that the land granted to the appellant 
is withdrawn from the provisions of Estates Land Act. It is 
admitted that the land was ryoti land when the grant was made 
and I think it would be necessary for the appellant to show 
very clearly that that land had altered its character by being 
given by the landholder to the present grantee. The policy of 
the Act is apparently to treat land which has once been ‘ryoti’ 
as always ‘ryoti’. The estate holder has no right to convert it 
into his own private land, for there are many incidents attach- 
ing to the occupation of ‘ryoti’ land which do not apply to the 
occupation of other lands, the land-holder being very much 
restricted in his dealings with the former. £ should therefore 
need very strong evidence that the landholder can alter the 
nature of a ryoti land within his estate by making a grant of it 
to a dependant or other person on favourable terms. I do not 
think that it is necessary in the view I hold to discuss this ques- 
tion at greater length and I only deal with the point because it 
is not irrelevant to consider whether there is any other position 
other than that of land-holder which Appellant can hold to 
obtain a result by a process of excision, 

I would therefore answer the question in the affirmative, 
and I do so the more readily because it is in accordance with 
the earliest decisions of this Court, and I think that in cases of 
ambiguity like this the principle of ‘sture decisis’ is of import- 
ance and that any change should be left to the legislature if it.so 
thinks hit. 

Devadoss, J.—The question referred to the Full Bench is 
“where the Zamindar makes a post settlement inam grant of a 
portion of a village with both varams on a permanent kattubadi, 
is the grantee a land-holder within. the meaning ot section 3 (5) 
of the Madras Estates Land Act?” The appeal in which this 
question arose is against the decree of the Tex.porary Subordi- 
nate Judge of Cocanada who reversed the decree of the District 
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Munsif of Peddapuram holding that the post settlement minor 
inamdar popularly known as Darmila Inamdar was a land- 
holder and that the Civil Court had no jurisdiction to entertain 
a suit instituted by him to recover possession of the land with 
mesne profits from a tenant holding over after the expiry of the 
lease, In order to decide this question—!s’ post settlement 
minor inamdar a landholder or not?—the object and scope of 
the Estates Land Act has to be considered. 

The Act was the outcome of agitation against the ruinous 
litigation that went on for years on account of the unsettled 
nature of the tenures in Zamindaris in this presidency, The 
Zamindar in almost all cases tried to make out that the tenants 
were merely tenants at will, while the latter contended that they 
were permanent tenants not liable to be-evicted at the will of 
the Zamindar. In order to remedy the evil some changes were 
deemed necessary, and the most important of them was the 
introduction of the principle that the tenants occupying what is 
known as ryoti land in proprietary estates on the date of the 
passing of the Act acquired by virtue of S. 6 of the Act occu- 
pancy right in the holding. It can be gathered from the general 
scope of the Act that it was the intention of the legislature to 
give permanancy of tenure to tenants. Under the old Act VIII 
of 1865 the definition of the term ‘landholder’ included ‘Inam- 
dars’. The question whether minor Inamdars come within the 
purview of the present Act is not free from difficulty. It is 
agreed on all hands that minor Inamdar is not an estate holder 
within the meaning of S. 3(2) of the Act. The difference of 
opinion is only as regards his being a landholder or not within 
the meaning of S. 3 (5). My answer is he isnot, Without 
taking into consideration the policy of the Act or the circum- 
stances which led to the passing of the Act, it is abundantly 
clear from the definition of the word ‘estate’ in S. 3 (2) that the 
legislature intended to exclude minor inams from the operation 
of the Act. The word ‘estate’ is eleaborately and clearly defined 
in S. 3 (2) as follows:— 

“Estate” means.— 

(a) any permanently settled estate or temporarily set- 
tled Zamindar1 ; . 
(b) any portion of such permanently settled estate or 


temporarily settled Zamindari which is separately - 


registered in the office of the Collector ; 
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(c) any unsettled palaiyam or jagir: 

(d) any village of which the land-revenue alone has 
been granted in inam to a person not owning the 
kudivaram thereof, provided that the grant has been 
made, confirmed or recognised by the British 
Government, or any separated part of such village; 

(e) any portion consisting of one or more villages of 
any of the estates specified above in clauses (a), (b) 
‘and (c) which is held on a permanent LGE 
tenure,” 


Clause (d) makes it quite clear that in order to bring the 
inams within the operation-of the Act the following conditions 
are necessary: (1) ‘it must be a village; a whole village or a sepa- 
rated part of such village; (2) land revenue alone should have 
been granted as Inam; (3) that the grantee was not the owner of 
the kudivaram at the time of the grant ; (+) the grant is recog- 
nised or confirmed by the Government. The minor inam does 
not fulfil any of these conditions. 


It is argued that the legislature in enacting Clause 5 over- 
looked the definition of estate in Clause (2). Is it likely that 
the legislature which took care to exclude minor inams from 
Clause 2 (d) of S. 3 would have framed the definition of ‘land- 
holder’ in such a way as to include within its ambit minor 
inams? it is contended that the legislature is capable of such 
lapses, but such an argument cannot hold good with regard to 
the Estates Land Act. It is a well known principle of interpre- 
tation of statutes that the Sections of an enactment ‘should be 
construed as far as possible so as not to make the provisions of 
the enactment inconsistent with one another. That construc- 
tion should be adopted which would make the enactment a 
reasonable and workable one. The landholder is'‘defined thus: 
Landholder means a person owning an estate or part ‘thereof 
and includes every person entitled to collect the rents of the 
whole or anyportion of the estate by virtue of any transfer 
from the owner or his predecessor in title or of any order.of a 
competent Court or of any provision of law. That is, the land- 
holder is one owning (1) an estate (2) or part of an estate (3) or 
entitled to collect the rents of the whole or any portion of the 
estate. There cannot be a part of an estate unless the whole is 
an estate. It is urged that a minor inam situated within the 
abmit of a Zamindari is part of an estate, The fallacy of the 
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argument lies in this. It is not the physical situation that ts 
contemplated by the section. If that was so it may, with equal 
reason, be contended that every ryot’s holding is part of an 
estate for it is situated within the Zamindari, The word ‘estate’ 
does not mean land but all the rights, liabilities and duties 
attaching to or incidental to certain classes of tenure as defined 
by S; 3 (2). The words‘ part of an estate’ have been put into 
the definition of Iandholder so as to include the transferee of a 
portion of the estate either by operation of law or by act of 
parties. An Inamdar is not a transferee of the whole or any 
portion of the estate. A minor Inamdar pays some amount to 
the Zamindar which amount is variously termed jodi, kattubadi, 
poruppu, quit-rent, etc. The transfer from the owner contempla- 
ted by the clause is not a transfer of the rent of a fraction of 
each holding, but of the whole rent of an estate or a portion of 
the estate. A minor inamdar therefore does not come within 
the last part of clause 5. 

In. this connection it is necessary to consider some other 
provision of the Act in order to see that the term landholder 
was not intended to include minor Inamdar. S. 6 introduces 
a radical change in favour of the tenant. Under Madras Act 
VIII of 1865 the tenant was not given any occupancy right 
which he did not previously possess. In almost every case be- 
fore the Courts the tenants contended that they had occupancy 
rights and the Zamindar or Estate-holder that they were only 
tenants at will. By section 6 all persons in occupation of ryoti 
land on the date of the passing of the Act or who were let into 
occupation by the landkolder after the passing of the 
‘Act became occupancy tenants, The minor inamdar; in 
most cases is possessed only of a few acres of land and it could 
not have been the-intention of the legislature to deprive 
him of the tenant’s right the moment he let in somebody to 
cultivate the land. Most of the minor inams are to Brahmins 
or to people of other classes who are not tillers of the soil and 
the construction of the Act so as-to include them within the 
operation of S. 6 would not only work a great hardship but 
would be repugnant to several other provisions of the Act. 
When land was granted as Inam the obvious intention of the 
grantor was to enable the grantee to enjoy the produce of the 
land. ‘The contention that the Zamindar by granting an inam 
on a favourable tenure makes the grantee a landholder is 
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repugnant to the de of ihe grant of the land tothe Inamdar. 
By explanation to S, 6 a person owning kudivaram right does 
not lose it by subsequently holding the land as landholder. If 
a Zamindar grants as inam kudivaram right to a person and 
subsequently by another document grants a melvaram right or 


-a portion of it, the Inamdar does not lose his kudiwaram right. 


If the grant is made by the same document it is said that the 
Inamdar does not acquire thereby the kudivaram right, Such 
a construction is repugnant to the terms of grant and is un- 
reasonable. The exception to S, 8 givesa clue to the inter- 
pretation of clauses 2 and 5.of S. 3 of the Act. In the case of 
an inamdar coming under clause 2 (d) of S. 3, the acquisition 
him by of the kudivaram right in any land either before or after 
the passing of the Act makes such land cease to be a part of 
the estate. If the Inamdar is the grantee of both the varams 
he is not an estate holder. If heis the grantee ofthe mel- 
waram alone and he subsequently acquires kudivaram right also 
the land in respect of which he has both the varams ceases to 
be part of the estate. If that be the intention.of the legislature 
as is apparent from the sections, is it reasonable to contend that 
the legislature framed the definition of landho!der so as to in- 
clude a minor inara within its purview ? No doubt we have to 
see what the words of clause 5 of S. 3 import, but in inler- 
preting that clause we have to give it such meaning asis con- 
sistent with what follows and what precedes it. If two con- 
structions are possible that construction should be adopted 
which would not conflict with the meaning of what precedes and 
what follows. This is also consistent with the general scheme 
of the enactment, In Colquhoun v. Brookh |, Lord Herschel] 
says: “It is beyond dispute too, that we are entitled and indeed 
bound when construing the terms of any provision found in a 
statute to consider any other parts of the Act which throws 
light upon the intention of the legislature and which may serve 
to show that the particular provision ought not to be construed 
as it would be if considered alone and apart from the rest of 
the Act”. In the course of the answer to a question submitted 
to the Judge of the King's Bench Court by the House of Lords 
Best, C. J. observes : “The intent of the legislature is not to be 
collected from any particular expression aa from a general 
view of the whole of an Act of Parliament. *:; 3 Bingham 193 at 


Ii > = = — ee _ 


1. (1889) 14a. c. 493 atp. 506. 
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page 196. How statutes should be construed is put succinctly 
by Lord Haldane in Inland Revenue Commissioners v. Herbert |: 
“ My Lords, in approaching the controversy as to the meaning 
of these sections, I think it worth while to recall a principle 
which must always be borne in mind in construing Acts of 
Parliament, and particularly legislation ofa novel kind. The 
duty of a Court of law is simply to take the statute it has to 
construe as it stands, and to construe its words according to 
their natural significance. While reference may be made to the 
state of the law, and the material facts and events with which it 
is apparent that Parliament was dealing, itis not admissible to 
speculate on the probable opinions and motives of those who 
framed the legislation, excepting.in so far as. these appear from 
the language of the statute. That language must indeed be 
read as a whole.’ If the clearly expressed scheme of the Act 
requires it, particular expressions may have to be read in a sense 
which would-not be the natural one if they could be taken by 
themselves. But subject to this, the words inust be given their 
natural meaning, unless to do so would lead to a result which 
is so absurd that it cannot ke supposed, in the absence of ex- 
pressions which are wholly unambiguous, to have been contem- 
plated”. Blackburn J. (afterwards Lord Blackburn) observes in 
Rein v. Lane 2. “It is, I apprehend in accordance with the 
general rule of construction in every case, that you are not 
only to look at the words but you are to look at the context, 
the collocation, and the object of such words relating to such a 
matter, and interpret the meaning according to what would 
appear to be the meaning intended to be conveyed by the use 
of the words under such circumstances. ” The principle that 
ought to guide the Court in construing statutes is clearly laid 
down by Coleridge, J in. In the matter of the Parish of St. 
Pancras 3: “Itis, in my opinion, so important for the Court, in 
construing modern statutes, to act upon the principle of giving 
full effect to their language, and of ‘declining to mould that 
language, in order to meet either an alleged convenience, or an 
alleged equity, upon doubtful evidence of intention, that 
nothing will induce me to withdraw a case from the operation 
of a section which is'within its words but clear and unambi- 
guous evidence that so to do is to fulfil the general intent of 


1. (1913) A. C. 326 at p. 332. 2. L.R.2Q.B. Cas. 144 at p. 151; 
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the statute ; and also that to adhere to the literal interpretation 
is to. decide.inconsistently with other and over—ruling provi- 
sions of the same statute. When the evidence amounts, to this, 
the Court may properly act upon it; for, the object of all rules 
of construction being to ascertain the meaning of the language 
used, and it being unreasonable to impute to the legislature in- 
consistent intents upon the same general subject matter, what 
it has clearly said in one pari must be the best evidence of 
what it has intended to sayin the other; and, if the clear 
language be in accordance with the plain policy and purview of 
the whole statute, there is the strongest reason for believing 
that the interpretation of a particular part inconsistently. with 
that, is a wrong interpretation, The Court must apply in such 
a case the same rules which it would use in construing the 
limitations of a deed : it must look to the whole context, and 
endeavour to give effect to all the provisions enlarging or res- 
training, if need be, for that purpose, the literal interpretation 
of any particular part”. Again Lord Selbourne lays-down the 
rule thus, “The more literal construction ought not to prevail, 
if it is Opposed to the intentions of the legislature, as apparent 
by the statute; and if the words are sufficiently flexible to ad- 
mit of some other construction by which that intention will be 
better effectuated’. Caledonian Railway Company v.. North 
British Railway Company 1, In discussing the effect of S. 23 
of the Bankruptcy Act of 1869, Earl Cairns says: “ It is said 
that the 23rd section of the Act of 1869 produces, this result, 
and I admit freely that the section seems to me capable of that 
construction. No doubt if you read it literally it docs seem to 
provide that, ‘ When any property of the bankrupt acquired 
by the trustee under this Act consists of land of any tenure 
burdened with onerous covenants,’ “the trustee may, by 
writing under his hand, disclaim such property, and upon the 
execution of such disclaimer the property disclaimed shall’ 
if the same is a lease, be deemed to have been surrendered on 
the same date’—“the date of the order of adjudication”. It 
says, “shall be deemed to have been surrendered,” it does not 
say “shall be surrendered” but there shall be a statutory fiction 
gone through, the result of which is that the lease shall be 
deemed'to have been surrendered on that date. It is possible 
that that may mean that to all intents and purposes, as between 


i A 


1. (1881}6 A.C, 114 at g 122, 
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all. persons, persons actually concerned in the bankruptcy and 
those not so concerned, it shall be a surrendered Jease and shall 
be altogether out of the case. But onthe other hand is that 
the only interpretation ? For that purpose your Lordships, I 
think, must consider what the object of this provision is. Why 
is it that there is this statutory fiction introduced ? The sec- 
tion obviously is not one which has been prepared with much 
care or skill, or which shews indeed that the persons who 
were preparing it had fully present to their minds the various 
cases with which they had to deal. But is this necessarily the 
only construction of which the Act admits? I say that we 


must look to what the purpose is. Now take it that the pur- - 


pose of this section, and indeed the purpose of the whole 
statute, is in the first place to clear and discharge the bankrupt 
in cases where it is proper that he should be discharged from 
liability ; in the next place to facilitate as early as possible the 
distribution of the property which is to be divided among the 
creditors and the winditfg up of the bankruptcy; and in the 
third place, to nrotect the trustee from any liability to’ which 
he might be subject and to which he ought not to be 
subject beyond what is necessary for the purpose 
of accomplishing the two prior objects. If there- 
fore the statute can admit of any construction limi- 
ted to these particular objects, we must consider whether that is 
not a construction preferable to the first to which I have refer- 
red. The first construction requires us, if the section is taken 
literally, to do that for which there is no- motive, and as to 
which there can be no explanation given, that 1s to say to destroy 
the rights and property of third persons, without accomplishing 
any beneficial object whatever for the purpose of the bankrup- 
tey. * * * Where there are two constructions, the one of 
which will do, as it seems tome, great and unnecessary injustice, 
and the other of which will avoid that injustice, and will keep 
exactly within the purpose for which the statute was passed, it 
is the bounden duty of the Court to adopt the second and not 
to adopt the first of those constructions.’ Hill v. East and 
West India Dock Co. 1 

| have stated the principles of construction of statutes at 
some length in order to show what the duty of the Court is in 
interpreting the provisions of an enactment which are either 
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not guite clear or which are opposed to other provisions as well 
as to the general scheme and policy of the Act as gathered from 
the Act itself, A litera! interpretation of the term land-holder so 
as to include minor Inamdar is opposed to the clear intention 
of the Jeeisiatlite as can be gathered from the definition of the 
word “estate ” and the provisions of Ss. 6 and 8 of the Act. The 
only interpretation consistent with the provisions of the rest of 
the Act is the one adopted by Wallis, C, J. in his judgment in 
Gadadharadas Bavaji v. Suryanarayana Patnaik |, It is un- 
necessary to examine in detail all the cases on the point. There 
is considerable authority for the position that a post settlement 


- minor Inamdar is not covered by the Estates Land Act and 


there is equally considerable authority against that position. I 
propose to deal only with the earliest and the latest of the 
authorities for the contention that such inams are within the 
purview of the Act. In Appalanarazim'ulu v, Sanyasi 2, Sundara 
Aiyar and Sadasivaier, J J. held that a Darmila inamdar was a 
landholder within the meaning of S. 3 (5) of the Estates Land 
Act though the inam may not be an estate under 
S. 3 (2). It appears from the judgment that what was 
granted asinam in that case was. oniy a portion of the 
melvaram right and not the kudivaram as well., The 


learned Judges observe at page 35: “The plaintiff is un- 


doubtedly a person entitled to collect rents of a portion of the 
estate of Sangam Valasa as an under tenure-holder. If he is 
liable to pay kattubadi to the Zamindar, is such a person holding 
under him and entitled to collect the rents of a portioa of the 
Zamindari a lessee or a usufructuary mortgagee of the whole or 
portion of the Zamindari ? The definition of landholder clearly 
includes every person entitled to collect rents of any portion of 


an estate by virtue of any transfer. The plaintiffs by reason of 


transfer of the lands in question from the Zamindar as an 
under-tenure are persons entitled to collect the rent of the 
land.” lt is plain from the reasoning of the learned Judges if 
there was no rent to be collected at the time of the grant, in’ 
other words, if there was no tenant on the land having an oc- 
cupancy right, it may be presumed that they would not have 
held that the inamdar was a landholder. The definition of rent 
in clause 11 of S. 3 makes it apparent that there should be at 
least two persons, the person entitled to receive it and another 


1, (1919) L.L.R, 44 Mad, 677: 38 M. L. is 342 2. (1914) I. L. R. 38 Mad. 33, 
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bound to pay it. When the Jnam is of land in which no one 
has an occupancy right, what is granted is the kudi right plus a 
portion of the melvaram right. It would be doing violence to 
the language to say that an Inamdar who gets vacant land oc- 
cupies a duel position, that of a kudivaramdar and melvaramdar, 
Can it be said that the kudivaram, right could never be his be- 
cause the inam includes a portion of the rent or melvaram ? 
Who is the owner of the kudi right when the inamdar cultivates 
the land himself? Can it be contended that the moment he 
asks any one to cultivate it because he could not do it himself 
the right which was as it were dangling in the air pounces upon 
the cultivator and clothes him with the rights of an occupancy 
tenant by virtue of section 6 ? When a minor inam is of land- 
Iam strongly of opinion that the grantor does confer upon 
the grantee the kudivaram right and forgoes a portion of his 
melvaram right, The grantee owning the kudivaram right can 
never lose it by his acquiring a portion of the melvaram right. 
The view taken by the learned Judges has been followed in 
several cases. This view is dissented from in several cases which 
it is unnecessary for my purpose to examine at length. It is suffi- 
cient to deal with the Full Bench case of Gadadhara Das Bavaji 
v, Suryanarayana Patnaik 1, where the majority of the Full Bench 
held that where a Darmila Inamdar is a grantee of both varams 
he is a landholder within the meaning of S, 3 (5), Ayling, J says 
at page 687. “ We must assume that at the time of the Inam 
grant, the lands were either lying waste or were cultivated by a 
(mere) tenant at will—in any case there was no one in posses- 
sion whose occupation could not be terminated at the pleasure 
of the Zamindar or his grantee. What was the effect of the 
grant ? It seems to me it was to place the inamdar in the same 
Position as his grantor, subject only to the liability to pay quit 
rent which prevented him from being viewed as an owner of an 
estate, * * * In fact when we say that the grant was of both 
varams we merely mean that the rights of the grantee in res- 
pect ot the land were not limited by the necessity of respecting 
the rights of any person possessed of the kudivaram at the time 
of the grant.” With the greatest possible respect I am unable 
to agree with this view. When a grant is made of both varams, 
the grantee becomes possessed of both and he cannot be divest- 
ed of what vests in him by his letting some one into possession 
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of the land. .The land does not lose the character of the ryoti 


land but the Inamdar is a ryot himself with the right to pay not 
the full melvaram but something in lieu of it according to the 
terms of the grant, The fallacy underlying the argument is the 
assumption that by the grant of Inam the Zamindar transfers 
his right to the Inamdar in respect of the land granted. If you’ 
look at the grant as one of land itself the assumption becomes 
groundless. The learned Judge was evidently pressed by. the 
authority of the decisions referred to by him at page 686 which 
perhaps made him take the view he did. Would it be reason- 
able to say that the legislature intended to keep out of the pur- 
view of the Act inams consisting of one or more villages when 
both varams are granted but not inams of only a portion ofa vill- 
age though the grant is of both varams? After the decision of the 
Full Bench reported in Gadadhara Das Bavaji v. Suryanarayana . 
Patnaik 1, a Bench of this Court consisting of Spencer and 
Odgers, J. J. held in Bhupatiraju v. Venkataratnam 2 thata 
minor inamdar possessing kudivaram as well as melvaram 
right was not a landholder within the meaning of S. 3(5). As 


‘my view is the same as that of Wallis, C. j. and Kumaraswami 


Sastri J. in Gadadhara Das Bavaji v. Suryanarayana Patnaik 1 
and that of Spencer and Odgers, JJ. in Bhupativaju v. Venkata- 


-rainam 2 | do not think it necessary to examine their 


arguments in detail, 


It has been argued by Mr, Ramadoss that if an inam isa 
grant of melvaram at a favourable rate it is liable to be deter- 
mined under S. 23 on the death of the grantor. The inams 


stand on a different footing from,%he tenancies created under 


S. 26. The inam is a gift for charitable, religious or other 
good purpose or for past services and therefore the provisions 
of S. 26 do not apply to inams. No doubt an inam grant might 
be challenged by the successor of the grantor if the law gover- 
ning the grantor and the successor permits such a course, “It 
is unnecessary to decide the question raised by Mr. Satyanara- 
yana whether a minor inamdar is a ryot within the meaning of 


S. 3 (15) and whether the jodi or kattubadi he pays is rent 
within clause 11 of 5. 3. On a full consideration of the cases as 


well as the relevant provisions of the Act, I come to the con- 


clusion that where a Zamindar makes a post settlement inam 
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grant of a portion of the village with both varams ona per- 
manent kattubadi, the grantee is not a landholder within the 
meaning of S. 3 (5) of the Madras Estates Land Act. 

I therefore answer the question referred to the Full Bench 
in the negative. : 

Venkata Subba Rao, J :—Before dealing with the question 
that has been referred to us, I would at the outset notice a diffi- 
culty which has been suggested in the argument. Under the 
terms of the grant in question a cist of Rs, 58 is payable tothe 
Zamindar ‘of Pittapur. If this cist is the equivalent of the land- 
lord’s share of the produce, it is said that the grant was not 
of both the varams ; if it falls short of the full value the grant 
was at the most of kudivaram and'of only a part of the mel- 
waram. [n any event itis argued the grant was not of both 
the varams. It is sufficient to say in answer to this argument 


that the terms of the reference preclude our entering into a dis- ` 


cussion of it because the learned Judges who have referred the 
matter have framed the question in the following terms: “Where 
a Zamindar makes-a post settlement inam grani of a portion of 
a Village with both varams on a permanent kattubadi, ‘is the 
grantee a: landholder within the medning of S. 3 (5) of the 
Madras Estates Land Act?” | 

It has been argued on behalf of the appellant (the Inamdar) 
that in coming to a conclusion we should not favour a construc- 
tion which would oust the jurisdictron of the ordinary Courts 
of the land. The question before us is, however, not merely 
one of the Civil Courts possessing or not possessing jurisdiction, 
But our decision would atfect the rights of the Inamdar and his 
tenants because, if he should hold that the Estates Land Act is 
applicable as between Inamdar and his tenants, the latter would 
have occupancy rights, whereas if we should adopt the opposite 
view, the tenants would not possess such rights. 


The appellant relies upon S, 3, sub-section (2) and contends 
that the inam in question does not fall within any of the clauses 
enumerated in the sub-section and therefore it is not an ‘estate’, 
On this point there has been a consensus of judicial opinion. 
S.3 (2) (e) which relates to inams in permanently settled or 
other estates deals with what are known as major inams and 
the inam with which we are concerned being less than a village, 
S. 3 (2) (e) does not apply to it. The minor inams, there- 
fore, not coming within the purview of this definition, it is 
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argued that the Estates Land Act is not applicable and that the 
tenants of the Inamdar do not have permanent occupancy 
rights, The difficulty, however, arises on account of the fact 
that the term ‘landholder’ is defined in S. 3 (5) so as to bring in 
minor Inamdars within the operation of the Act. On the exact 
construction of the sub-section defining ‘iandholder’ there has 
been no doubt a divergence of opinion -and to it I shall 
presently refer. But, to my mind, the inconsistency that exists 
between the two sub-sections, sub-section 2 defining the word 
‘estate’ and sub-section 5 defining the term ‘ landholder ’ is the © 
source of the difficulty and has been the reason for the conflict 
of views that have been expressed upon the subject. If it were 
possible to interpret the two sub-sections in such a manner as 
to lead to no inconsistency, that would be no doubt the proper 
course to follow. Butit seems to me impossible to adopt a 
construction which will not lead to conflict. The question is 
not, therefore, what is the construction that is possible that will 
reconcile the provisions of the two sub-sections ? but the ques- 
tion is, inconsistency being admitted, to which sub-section will 
the Courts attach greater importance in deciding this matter? In 
other words, is it to be assumed that the legislature has by inad- 
vertance omitted to include this description of land in what pur- 
ports to be an exhaustive definition ot ‘ estate’ or are we to 
assume that in framing the definition of ‘ landholder ’ words 
have been employed to connote the very opposite of the plain 
meaning of the words used? Ona careful consideration, I am 
inclined to the view that it would be giving effect to the inten- 
tion of the legislature to hold that he definition of ‘landholder’ 
covers the case of inamdars of the description we are dealing 
with. It is said that the intention of the legislature should be 
gathered from the whole Act and that a construction of a parti- 
cular section inconsistent with the plain-policy and purview of 
the whole statute should be rejected. But we have not been 
referred to any sections which indicate clearly the intention of 
the legislature not to treat minor Inamdars as landholders, This 
rule of construction isin the present case ‘therefore of little 
practical value, 


There is no warranty for the position that the legislature 
has intended to exclude from the operation of the Act the class 
of minor inamdars on the ground that they hold, or are entitled 
to, both the varams, ; 


PART 1X,] THE MADRAS LAW JOURNAL REPORTS, 259 


Section 8 enacts the rule that where the interest of the 
landholder and the occupancy right had become united in the 
same -person such person shall hold the land as a landholder 
and not asaryot. This points to the fact that an individual 
who is the owner of both: the varams may be a landholder and 
the land which he holds may be ryoti land. In other words, 
this section provides that ryoti land shall not lose its character 
by the holder of it happening to own both the varams. By way 
of exception toithisrule it is provided that inthe case of land 
coming within S. 3 (2) (d) the merger of the two varams will 
- deprive the land of its character of an estate. 

Let me next turn to the explanation to S. 6 which provides 
that “a person having aright of occupancy in land does not 


lose it by subsequently becoming interested in the land as land- 


holder or by subsequently holding the land in Ijara or farm,” 
Does not this imply that but for this provision the merger of 
both the varams in the same individual would have the effect 
of investing him with the character of “landholder” ? and 
explanation to S. 6 is therefore properly treated asa further 
exception to the. general rule laid down in S. 8. 


Section 3 (2) (e) which is said to deal with major inams in 
estates contemplates the inam being an estate notwithstanding 
the fact that melvaram alone has not been granted to the 
inamdar. The contrast!between S. 3 (2) (d) and 3 (2) (e) is 
indeed very marked because under the former clause the 
land dealt with by it becomes an ‘estate’ where only melvaram 
has been granted, whereas the latter clause does not contain 
any such limitation and ander it the fact that the grantee 
enjoys both the varams does not any the less make the land an 
. ‘estate.’ i 

I have examined these provisions with a view to find out, 
if possible, if the legislature has indicated its intention to refuse 
to attach the incidents of ryoti land to land when both the 
varams are held by the same individual, These provisions seem, 
on the contrary, to point to a desire on the part of the legis- 
lature to guard against the character of ryoti lands being per- 
mitted to be changed and tenants being deprived of their occu- 
pancy rights. 

Turning to the definition of the word ‘landholder’, it seems 
to me that an inamdar of the description in question falls 
within the frst as wellas the second portion of the 
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definition. Itis said that the land of which the inam 
consisis is not apart of the estate under S. 3 (5). The. 
terms of the reference assume that the land in question. 
is within a Zamindari. If physically the land is within. 
a Zamindari I fail to see how the land is not part of an 
estate. Would it be argued that a purchaser ofa part of the 
estate does not come within the definition on the ground that - 
though the part he purchased is geographically within the 
limits of the estate it is still not a part thereof ? I am unable to 
accept this contention, 


It is said by Sir John Wallis, C. J.in Gadadhara Das- 
Bavaji v. Suryanarayana Patnaik, | that an inamdar is not a 


person owning an estate or part thereof. The reason for adop- 


ting that viewis said to be that the inamdar pays a kattubadi 
or cist to the Zamindar who as he reserves to himself an in. 
terest in the land in making the grant, must be deemed to be 
the full owner. With great respect it seems to me that this 
argument ignores that the Zamindar himself is liable to pay 
revenue to the Government and he is none the less by reason of 
that fact a landholder. To hold that an inamdar is not a land- 
holder would be to deprive the inamdars dealt with under S. 3 
(2) (d) end S. 3 (2) (e) of rights of landholders, and it would be 
strange tohold that their lands are estates but that they have 
not the rights of landholders under the Act. This difficulty was 
felt by Wallis, C. J. and he explains that the inamdar under S. 3 
(2) (d) or 3 (2) (e) must be held to be a landholder. for the pur- 
pose of the Act but that is “not because he comes within the 
definition as owning an Estate but Because it would be repug- 
nant to the subject or context to apply the strict definition of 
Jand-holder’ to such cases”, | agree with Sadasiva Aiyar, | that- 
4 minor inamdar does own his inam lands in the same. sense in 
which an inamdar under S. 3 (2) (d) or S. 3 (2) (e) does; 


Under the second part of the definition an inamdar would 
be a landholder if he is a “person entitled to collect the rents” 
of * * “any portion of the estate by virtue of any transfer from 
the owner.” Minor inamdar seems to be clearly such a person, 
He is entitled to collect the rents of his portion of the estate by 
virtue of the grani to him by the Zamindar. Sir John Wallis, 
C. J. finds difficulty in qcOpHNE this construction because rent 
is defined is S, 3 (11) as “whatever is lawfully payable in nong 

1, (1919) I. L, R. 44 Mad, 677 : 38 M. L, J, 342. 
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or in kind or in both to a landholder for the use or occupation 
of land in his estate,” ‘His estate’ means the estate of the land- 
holder mentioned in the clause, and as the estate is not the in- 
amdar’s estate rents referred to in the definition of landholder do 
not include payments by tenants to an inamdar for the use and 
occupation of landin an estate which is the estate of the 
superior landhoider. This argument seems with all respect to 
involve a fallacy. If this view be correct a mortgagee of a part 
ofa Zemindari would not for a similar reason be a landholder 
because the rents heis entitled to collect are not rents of a 
portion of his estate. But none would deny that a mortgagee 
would be a landholder under the second part of the definition. 
I would respectfully adopt the criticism of Ayling, J. of this view 
and say “ that the rent which the inamdar is entitled to collect 
by virtue of his inam grant is identical with the rent which is 
lawfully payable to the Zemindar before the grant.” Kumara 

swami Sastri, J. in the case already referred to expresses the view 


that “the definition of ‘landholder’ in S., 3 (5) can only be in-’ 


voked if at all when the transfer of the melvaram is to a person 
who does not own the kudivaram which is in somebody else” 
Does it mean that a mortgagee of a part of the Zamindari which 
part is ryoti land and is not in the occupation of tenants at the 
time of the mortgage cannot be treated as “ landholder” as 
defined by the Act ? Can it be said that a mortgagee of such a 
part cannot sue his tenants for recovery of rents by virtue of 
the transfer or that the tenants admitted to possession of ryoti 
land subsequent to the transfer do not acquire occupancy 
rights ? With all deference 1 am unable to agree with the view 
contained in the passage quoted above. 


‘IT have so far endeavoured to show that, on a strict con- 
struction of the definition of landholder, the inamdars of the 
class in question come within the definition, and also to show 
that to adopt this view is not opposed to the general scheme 
of the Act or to the policy of the legislature as expressed in the 
other sections of the Act. . 


In contending for the other construction it has been argued 
that the ligislature has indicated its intention to treat inamas an 
estate when only melvaram has been granted to the inamdar and 
S. 3 (2) (d) has been relied upon in support of this argument. 
The observations of Wallis, C. J. in the case already referred to 
no doubt lend some support to this argument. It seems to me, 
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however, that no useful purpose can be served by drawing any 
inference from S. 3 (2) (d) in the face of S.3 (2) (e) which 
refers to inams within estates as the legislature has carefully 
omitted the limitation which finds a place in 3 (2) (d) with the 
result that in the case of inams within estates the inamdar may | 
possess both melvaram and kudivaram. 

The view I am inclined to take, it is suggested, will lead to 
an anomaly. If the Zamindar parts first with his kudivaram 
right in favour of an individual and on the next day grants to the 
same individual the melvaram it is said the grantee will not be 
a Jandholder and any tenants he may admit to the possession of 
the land will not acquire rights of occupancy. Itis then asked, 
does the grantee become a landholder if both the varams are 
granted simultaneouly instead of as in the case supposed on two 
successive days ? The anomaly becomes more marked by sup- 
posing the case of a Zamindar who grants a plot to his elder 
daughter on condition that she should pay, say Rs. 100 which 
represents the full value of the melvaram and who at the same 
time grants another plot to his younger daughter fixing the 
amount to be paid, say at Rs. 90 which ex Aypothesiis.an amount 
less than the equivalent of the landholder’s share, Is the grantee, | 
it is asked, in the former case aryot, whereas in the latter a 
landholder ? At one stagein the course of the argument, | 
confess that sensible of the difficulties arising from either of 
the answers that could be given to the question referred to us, 
I myself suggested these illustrations, but :-am satished that the 
view to which I have given expression on the question referred 
to us is the correct one. In thé cases above mentioned the 
Courts will probably deal with the question as one of intention 
and will no doubt prevent the evasion of the law by ascertain- 
ing the real nature of the transaction and what in effect it 
amounts to, 

I shall examine these illustrations a little more closely. It 
is said that because the first daughter-grantee, is not a land- 
holder, therefore the second daughter-grantee, is not also a 
landholder, Let us suppose that the Zamindar makes a third 
grant subject to the payment to him of a cist of Rs. 10, would 
the grantee be a landholder ? The answer, if the argument I am 
dealing with is correct, would be that the grantee is not a land- 
bolder, Let us then take the case of a grant without any 
reservation of rent; would it be contended that the grantee is 
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still not a landholder ? Instead of apart of the land being 
granted as gift, free of rent, let us suppose that a part has been 
sold outright to a purchaser for a fixed sum of money; would 
the contention still be that the purchaser is not a landholder ? 
So far, at any rate, as the last two cases are concerned, the 
transferee taking under a‘gift or a purchase would be landholder 
under the definition of the term, because each of them isa 
person owning a part of the estate. It is, therefore, unsafe to 
seek to ascertain the legal principle applicable from a dis- 
cussion of illustrations of the nature referred to. 

It may not be irrelevant to refer to another consideration. 
If the proposition that a minor inamdar is not a landholder is 
correct, the Zamindars will be enabled to grant ryoti land in small 
parcels to their favourites or dependants, who, asa result of the 
grant, will enjoy higher rights than their grantors themselves 
had; for, the tenants of the Inamdars are denied occupancy 
rights whereas if the Zamindars had admitted previous to the 
grant, tenants to possession, the latter would have permanent 
rights of occupancy. | 

For these reasons, I would answer the reference in the 
affirmative holding that the grantee is a landholder within the 
meaning of S. 3 (5) of the Madras Estates Land Act. 

The Court :—As the majority of the Court takes that view, 
the answer of the Court to the question referred is in the 
affirmative. 

Oo Ra Ds Reference answered in the affirmative, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH. ] > 
PRESENT:—SIR WALTER SALIS SCHWABE, K. C., CHIEF 
JUSTICE, MR. JUSTICE OLDFIELD, AND MR. JUSTICE COUTTS 
TROTTER. 


B. Raja Rajeswara Sethupathi ... ‘Appellant * (Defendant,) 
alias Muthuramalinga Sethupathi 
Avergal, Raja of Ramnad (through 
his authorised agent Rao Sahib S, 
Thirumalai Ayyanger Avergal 
Dewan of Ramnad.) 
v. 
1. Minor Venkataramatyar ... Respondents (Plaintiffs). 
and another, 

Madras Estates Land Act—Chapter VI—Sale of ryof's holding under—Valh- 
dity—Notice of intention to sell —Omission to give—Effeci—Suit to set aside 
illegal—Civil Conrts—Jurisdiction—Schedule Part A. Art 12—Applicability. 

Asale of a ryot’s holding beld under the provisions of Chapter VI of the 
Madras Estates Land Act without notice being given to the ryot by the land-holder 
of his intention to sel! is illegal, and a Civil Court has jurisdiction to entertain a 
suit by the ryot to set aside such a sale. 

The suit referred to in Article 12, Part A of the Schedule to the Act is'a suit 
by the ryot within 30 days of the service on him of the notice to contest the right 
of sale, and not a suit of the kind referred to. 

Second Appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Ramnad at Madura in Appeal 
Suit No. 17 of 1918 preferred against the decree of the Court 
of the District Munsif of Sattur in Original Suit No. 334 of 1914. 

The Court (Kumaraswami Sastri and Devadoss, J].) made 
the following 


ORDER OF REFERENCE TO A FULL BENCH :— 

This appeal arises out of a suit filed by the respondents to set 
aside a revenue sale at the instance of the appellant, the Zamindar, 
who claimed that arrears of rent were due by the respondents, 
his tenants, and brought the holding to sale under the 
provisions of chapter VI of the Madras Estates Land Act. 
Various contentions were raised, but for the purposes of this 
Second appeal it is only necessary to refer to the conten- 
tions raised by the tenants that no notice wasserved on them 
as required by S. 112 of the Act and to that of the landlord 
that the Civil Court has no jurisdiction to entertain the suit, 





* 5. A, No. 612 of 1920 13th March 1922, 
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As segards the first contention it is admitted that there 
was no personal service of the notice required by S. 112. 
The finding is that the respondents (tenants) were residing in 
Madura and that there was nothing to prevent service on them. 
' S. 112 requires service to be effected by delivering a copy to the 
defaulter, or to his authorised agent, or to some adult male 
member of the family at his usual place of abode, and it is only 
if such service cannot be effected that substituted service either 
by affixture “ on some conspicuous part of the last known 
residence, if he has any within ten miles of the holding, or on 
some conspicuous part of the holding ” is allowed. 


Itis a well established rule that when the law requires 
service of notice or process it should wherever possible, be per- 
sonal, There is nothing in the Estates Land Act which requires 
the tenants to reside in the village where their holding is, and 
it is difficult to construe the clause in S. 112 enabling the land- 
lord to affix the notice on some conspicuous part of the last 
known residence if he has any within ten miles of the holding 
should he be unable to effect personal service to mean that a 
tenant is bound to reside within 10 miles of his holding and 
that should he reside outside the ambit personal service is 


unnecessary. 


When the Act wishes to relieve the landlord from the duty 
of serving a tenant who resides several miles away from his 
holding, it expressly provides for it. For example, S. 78 of the 
Act which provides for notice of distraint states that notice is to 
be served on the tenant by délivering a copy to him or to some 
adult male member of his family at his usual piace of abode 
provided that it is in the neighbourhood to which the distress re- 
fers, or to his authorised agent, or when such service cannot be 
effected, by affixing a copy of the notice on some conspicuous 
part of the land to which it refers, Comparing S. 78 with S. 112 
it is clear that where in the case of distraint and sale of move- 
ables the law relieves the landlord of the necessity of personal ser- 
vice in cases of tenants who do not reside in the neighbourhood 
of the holding, it requires personal service wherever the tenant 
may reside in cases where the holding itself is to be sold 
for non-payment of arrears. This difference in the wording of 
Ss. 78 and 112 is all the more significant when it is remembered 
that the Madras High Court in construing S, 39 of the Rent 
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Recovery Act of 1865 held in Oliver v. Anantarainayyap, | that 
the service of: the notice required under S. 39 of the Rent 
Recovery Act uf 1865 by affixture on the land was ‘sufficient 
where the tenant was residing in foreign territory, as they were of 
opinion that the words “ the usual place of abode ” seemed to 
denote that it was contemplated that the notice would ordinarily 
be served upon the tenant himself, or his relations or -his 
authorised agents in the neighbourhood of the land in respect 
of which the patta was tendered ; and it could not have been 
intended that the landlord would go personally or send an. 
agent to the foreign territory to tender the notice. The legis- 
lature in S. 78 clause (2) provides that personal service is 
necessary only if the defaulter resides in the neighbourhood of 
the land to which the distress refers and that if there is no 
such residence a copy of the notice may be affixed on some 
conspicuous part of the land. In providing for the sales of 
tenure itself the legislature omitted the words in S. 78 as to any 
residence in the neighbourhood. It is doubtful how far any pre- 
sumed intention of the legislature or any hardship that may 
exist would be a validreason for overriding the plain provisions 
of a section. But having regard to the difference in the wording 
of Ss. 78 and 112 we do not think we can in construing S. 112 
import any such consideration as weighed with the Judges who 
decided Oliver v, Anantaramayyan }, It is not suggested in the 
present case that there would have been any difficulty in ser- 
ving the tenants who were residing in Madura only a few miles 
from the holding and there is no reason for not complying 
with the provisions of ¥, 112 which direct that the Collector 
shall cause service to be effected by delivering a copy to the 
defaulter or to his authorised agent, or to some adult male 
member of his family at his usual place of abode and it makes the 
other mode of service valid only if such service cannot be effec- 
ted. In Kumud Nath Roy Chowdhury v. Jotindra Nath Chow- 
dhury, 2 it was held that substituted service under O. V, 
R. 17 of Civil Procedure Code can only be justified when it 
is shown that proper efforts were made.to find the defendant 
and serve him at his residence and that though the defendant 
had an ancestral family house, affixture on the door of that 
house was not justified in law where the defendant was living 
and working in a different district for some years. We are of 


1, 3. L, R. 18 Mad. 30. 2, (1910) I. L, R, 38 Cal, 394, 
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opinion that the service in this case does not comply with the 
provisions of S. 112. 

On the second question as to the jurisdiction of Civil Courts 
to entertain suits to set aside sales, the authorities are conflicting. 
The right of suit is not denied. S. 189 of the Madras Estates 
Land Act enacts that a Collector or other Revenue Officer 
specially authorised under the Act shall hear and determine as a 
Revenue Court all suits and applications of the nature specified 
in Parts A and B of the Schedule and no Civil Court in 
the exercise of its original jurisdiction shall take cognizance 
of any dispute or matter in respect of which such suit or 
application might be brought or made. The present suit is one 
for a declaration that the Revenue sale held at the instance of 
the appellant and the purchase by him at such a sale of the 
holding of the respondents are fraudulent and invalid and not 
binding on the plaintiffs (respondents), for setting aside the 
auction sale, for a declaration that the respondents possessed 
occupancy right in the land and the appellant had no such 
right and for an injunction restraining the appellant from 
ejecting the respondents from the land. So far as parts A and 
B of the Schedule to the Act are concerned the only clause 
relating to sales under S. {12 is No. 12 of Part A which relates 
to suits to contest the right of sale of holdings and it provides 
30 days within which a suit could be filed from the date of 
service of notice on the defaulter requiring him to pay the 
amount due or to file a suit contesting the right of sale. It is 
clear that this clause only refers to suits instituted before the 
sale is held contesting thee right of the landlord to bring the 
property to sale. It cannot, on the plain meaning of the clause, 
refer to suits instituted after the sale, and the period of limita- 
tion and the time from which it begins to run could have no 
application to such suits; The Act is silent as to where the 
suit ig to be filed after the sale takes place and the plaintiff 
wants to set aside the sale. It is well settled that Civil Courts 
have jurisdiction in all cases where they would have had 
jurisdiction prior to the Estates Land Act except so far as that 
jurisdiction is expressly or by necessary implication taken away 
by the provisions of S. 189. > In Chidambaram Pillai v, Mutha- 
inal | it was held by Ayling, J. that a suit fora declaration that 
the sale of a holding under S. ILL and the subsequent sections 

1, (1914) I. L. R. 38 Mad. 1042. 
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of the Madras Estates Land Act was void, was maintainable in 
a Civil Court. The learned Judge observed “It seetns clear 
thata suit of this nature is maintainable in a Civil Court, in 
the absence of any statutory bar. Vide Doraisamy Pillai v. 
Muthusamy Moopan,1 and Zamindar of Etlyapuram v. 
Sankarappa Reddiar 2, Respondent relies on S. 189 of the 
Estates Land Act. This makes it clear that a suit for damages 
sustained in consequence of the alleged illegality would lie in a 
Revenue and not in a Civil Court which is also specifically laid 
down in S. 213 (3). Buta suit for declaration like the present 
one is not one of those set forth in the Schedule to the Act. It 
may seem anomalous to give the jurisdiction to award damages 
for the illegality to the Revenue Court which ordered the sale, 
and ihe jurisdiction of setting it aside to the civil tribunal. But 
if the view taken by the lower Court is correct, then in spite of 
the mandatory directions of S. 115, an order of a Collector for 
Sale which was passed without jurisdiction must stand and 
cannot be questioned ; for, admittedly, no suit to set aside the 
sale will lie in a Revenue Court.” In Gouse Mohideen Sahib v. 
Muthialu Chettiar and another 3 it was held by Sadasiva Ayyar 
and Spencer, JJ. that S. 189 of the Estates Land Act does not 
take away the right to bring a suit in the Civil Courts to set 
aside a sale on the ground of fraud. The learned Judges observe 
“The argument of the appellant’s (1st defendant’s) learned 
vakil that S. 189 of the Estates Land Act takes away the right 
to bring a suit in the Civil Courts to set aside a sale on the 
ground of fraud cannot be‘accepted. It only takes away the 
right to apply to the Civil Courts under S. 131 of the Estates 
Land Act to set aside the sale in accordance with the provisions 
of that section,” In Jagannathacharyulu v. Satyanarayana 
Varaprasadha Rao 4 it was held by Spencer and Krishnan, JJ, 
following Chidambaram Pillai v. Muthammal 5 and Gouse 
Mohideen Sahib v, Muthialu Chettiar 3 that a suit by the pur- 
chaser of a "holding at’ a sale held under the provisions of 
Chapter VI of the Madras Estates Land Act for a declaration 
that the order of the Deputy Collector setting aside the sale was 
ultra vires and void lay in a Civil Court and not in a Revenue 











1. (1903) I,L.R. 27 Mad, 94:13 M.L.J, 479, 2. (1904) I.L.R, 27 Mad. 483, 
3. 1914 M. W.N. 55. 
4. (1919) L.L.R. 43 Mad, 351: 37 M.L.J. 706. 5, (1914) L.R. 38 Mad. 1042 
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Court. A contrary view was taken in Ramnathan v. Rama- 
swami, 1 where it was held that S. 189 and Clause 12 of Part A 
of the Schedule to the Madras Estates Land Act precluded a 
Civil Court from taking cognizance of a suit by aryot to recover 
possession of a holding sold under the Madras Estates Land 
Act for non-payment of rent on the ground that the land-holder 
had no right to sell the holding on the ground that Clause 12 is 
nut confined to a suit to question an intended sale of the 
holding. But that clause and S. 189 preclude Civil Courts 
from taking cognizance of any dispute in respect of which a suit 
might be brought before a Collector and that it was not likely 
that the legislature would allow the validity of a sale to be 
impeached after the sale while prohibiting a suit for a declara- 
tion that no valid sale could be effected, The learned Judges 
distinguish Gouse Mohideen Sahib v, Muthialu Chettiar 2 on the 
ground that the sale was sought to be set aside on the ground 
of fraud. With all respect it seems to us that if there is a right 
to set aside a sale which has been effected by a Revenue Court 
on the ground that the conditions requisite to give the land- 
lord a right to bring the property to sale have not been complied 
with, the question as to the forum has to be determined by the 
express words of S. 189 and clause 12 of Part A to the Schedule 
and that we are not at liberty to speculate as to what the 
intention of the legislature was, It is also difficult to see how 
the allegation of fraud will take away the jurisdiction of 
Revenue Coutts, if the Estates Land Act conferred the jurisdic- 
tion toset aside sales on Revenue Courts. The decision in 
Chidambaram Pillai v. Mutkammal 3 has not been referred to 
by the learned Judges, ln second Appeal No. 1563 of 1920 
there are observations of the Officiating Chief Justice and 
Odgers, J. which support the view that S. 189 of the Estates 
Land Act bars the jurisdiction of Civil Courts to entertain suits 
to declare that a Revenue sale is invalid. 

Having regard to this conflict of authority and to the 
importance of the question we refer the following question for 
the decision of a Full Bench :— 

Has a Civil Court jurisdiction to entertain a suit by a ryot 
to set aside a sale of his holding which was held under the 
provisions of Chapter VI of the Madras Estates Land Act ? 


1. (1916) I. L. R. 39 Mad. 60:30 M. Ly J, 1. 
2, (1914) 26 M, L. J. 36. 3. (1914) 1. L R. 38 Mad, 1042, 
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C. V. Ananthakrishna diyar and S. Sundararaja Atyangar 
for the appellant. ° 

K. Jagannatha Aiyar for the respondent. 

The Court expressed the following 

OPINION :—The question referred to the Full Bench ts 
“Has a Civil Court jurisdiction to entertain a suit by a ryot to set 
aside a sale of his holding which was held under the provisions 
of Chapter VI of the Madras Estates Land Act?” It is found 
as a fact in this case for the purpose of the reference that no 
notice was given to the ryot by the landholder of his intention 
to seli. The sale was therefore illegal and Civil Courts of this 
country have a right to set aside illegal sales unless there is 
some statutory provisicn to prevent them from doing so. It is 
therefore necessary to look at the Madras Estates Land Act of 
1908 to see if the Civil Courts are precluded from setting aside 
such a sale. Under S. 213 “Any person deeming himself 
aggrieved by any proceedings taken under colour of this Act... 
_. shall be at liberty to seek redress by filing a suit for "damages 
before the Collector” and then sub-S, 2 says “This section shall 
not be deemed to bar any right of action in a Civil Court in 
any case: not taken out of its jurisdiction by this Act”. In order 
to ascertain what cases are taken out of the jurisdiction of the 
Civil Courts by the Act, one has to look at S. 189, Under S. 189 
suits and applications of the nature specified in Parts A and B 
of the schedule can be brought before the Revenue Court and 
are taken out of the jurisdiction of the Civil Courts expressly. 
Turning to the schedule the only article in the schedule which 
it is suggested could apply is article 12, Part A—where among 
the suits triable by a Collector are included suits under S. 112 
of the Act to contest the right of sale of a holding and then | 
that article gives a limit of thirty days in which to commence 
that suit from the date of the service of the notice on the 
defaulter and looking at S. 112, the land-holder who has to 
avail himself of the powers of sale has to give notice in writing 
to the defaulter, that notice having to be given in a particular 
way and to contain certain particulars, and has to inform the 
defaulter, if he does not pay the amount or file a suit within 
that date, the property will be sold. That is the suit and the 
only suit which is referred to in article 12, Part A of the 
schedule, namely, asuit by the ryot within 30 days of the 
service on him of the notice to contest the right of sale. This 
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suit is nothing of the kind. This is a suit by the ryot which 
says that his property has been unlawfully sold and there is 
nothing in the Act or in the schedules of the Act to take away 
the jurisdiction of the Civil Courts to try such suits. 

That being so, the answer to the question referred to us 
must be in the affirmative. 


À. S. V. Answer in the affirmative, 


J 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—MR. JUSTICE ODGERS, AND MR. JUSTICE 
DEVADOSS, 


T. M. Sundara Aiyar and another Appellants* (Plain- 


a we tiffs). 
T. M. Ananthapadbhanaba Aiyar and 


others ... Respondents (De- 


fendants). 


Contract Act—S, 70— Applicability— Conditious— Litigation expetses— 
Contribution in respect of —Suit for—Limitation—Starling point—Limitation Aol 
—Arts. 59, 61, 120—APplicability. 

Plaintiffs and 1st defendant, who were originally membersof a joint Hindu 
family, kecame, on partition, entitled to a half-share and one fourth share res- 
pectively in a mortgage taken, whenthe family was joint, with family funds. 
Before a suit on the mortgage could be barred, plaintiffs called upon Ist defendant 
to join them in filing a suit upon it, warning him that, if he did nct do so and pay 
his quota of the expenses, he would be responsible for tbe loss that might be 
caused thereby. 1st defeudant did not reply, aud plaintiffs thereupon filed a suit on 
the mortgage, making tbe Ist. defendint a pro forma defendant. On 13-10-09 the 
Ist. defendant made an application in the suit to be made a co-plaintiff which was 
granted. A decree was passed in the, suit on 11-12-12, andthe Ist, defendant 
received his quota of the money in court by cheques dated 21-12-l4and 22-12-14, 
In a suit filed on 18-12-17 by plaintiffs agaiust Ist. defendant for contribution in 
respect of the expenses incurred by them in conducting the suit on the mortgage, 
held (1) that S. 70 of the Contract Act applied to the case and that lst. defendant 
was liable to contribute towards all the legitimate expenses of the suit, and (2) that 
art 120 of the Limitation Act applied to the case, and not either Art. 59 or 
Art, 61, and time began to run only fron the date when the ist. defendant got 
cheques from the Munsif’s court on 21-12-14 and 22-12-14. 


Second Appeal against the decree of the Court of the 
Subordinate fudge of North Arcot in A. S. No. 89 of 
1918, (A. S. No. 426 of 1918 on the file of the District Court of 
North Arcot) presented against the decree of the Court of the 
District Munsif of Tiruppattur in O. S. No. 599 of 1917, 


21st, 22nd Nov. 12th Dec. of 1921. 
and 27th April 1922. 
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T. Ethiraja Mudaliar for appellant. A 
C. Padmanabha Aiyangar for respondent. 


The Court delivered the following 

Judgments :—Odgers, J:—1 have had the advantage of read- 
ing the Judgment about to be delivered by my learned brother 
which sets out the facts, The matter arises under S. 70 of the 
Indian Contract Act. The respondent in this case does not 
dispute that he has had the benefit of the 1st plaintiff's action 
but he says all the expenses would have been incurred even if 
lst defendant had not joined as plaintiff. It is true that the 
District Munsif found generally that some of the items incurred 
would have had to be paid whether or not fst defendant was a 
plaintiff in the suit but the appeal to the lower appellate Court 
was dismissed on two points of law (1) that the party sought to 
be made liable must not only have benefited but must have had 
the opportunity of accepting or rejecting the benefit; and that 
in this case there is no proof of such option. This is laid down 
in Raja of Pittapuram v. Secretary of State 1. The second point 
of law isthat when aperson paying is himself interested in 
making the payment he cannot be presumed to have intended 
to act for the other. That he accepted and intended to accept 
the benefit is, I think, shown by the fact that he himself 
successfully applied to be joined in the suit as a plaintiff and by 
his having drawn out of Court his share of the decree amount. 
It cannot in my view be said that plaintiff intended to do the 
act gratuitously as regards 1st defendant in face of the notices 
plaintiff served upon him, Exhibits B and BI, the effect of 
which has not been considered by the lower Appellate Court, 
The notices go to show that plaintiff intended to act for Ist 
defendant in the suit as well as for himself. I therefore think 
that respondent has not only been benefited by his actions but 
has adopted the benefit. 


As to limitation, it is quite clear that article 61 as applied 
by the lower Appellate Court cannot apply. It refers. only to 
money paid for the defendants and asstated by Oldfield, J in 
Viswanatha Vijya Kumara Bangaroo v. G. R. Orr, * that article 
is in applicable to a case such as this where there was at the 
time of payment no question of any immediate beneft being 
conferred on defendant by it. It was there held that Art. 120 


aa AA AA 
i, (1914) 16 M, L. T. 375. _ 2, (1917) 45 I. C. 786 at p. 793. 
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applied, I am of opinion that this is the proper article to apply 
and if so the suit is in time, as limitation will begin to run from 
the time 1st defendant derived benefit from the suit, 7. e when 
he first received a cheque for his share of the money Kai 


I therefore think that acaseis made out for appellants 
under S. 70 of the Indian Contract Act. There must be a 
finding as to which if any of the items incurred by the plaintiffs 
were reasonably necessary for the conduct of the suit and the 
lower Appellate Court is requested to find accordingly. Finding 
will be submitted in 6 weeks. 7 days are allowed for filing ob- 
jections. Fresh evidence may be taken. Ifit is found any 
items were reasonably necessary appellant will have a decree 
for one-fourth of the amount so found. 


Devadoss, ]:—The facts of the case are :—In 1891 when 
plaintiffs and 1st defendant were members of a joint family, a 
mortgage was taken with the family funds. The plaintiffs got 
a half share and the Ist defendant one-fourth share of the mort- 
gage. Before a suit on the mortgage could be barred, the 
plaintiffs called upon the 1st defendant to join them in filing a 
suit on it. The 1st defendant did not.care to reply to the 
notices of the plaintiffs who thereupon filed O. S. No. 31 of 
1909 on 30—8—1909 on the mortgage making the Ist defen- 
daut pro forma defendant. The ist defendant made an appli- 
cation to the Court on 13—10—1909 to be made a co-plaintiff 
which was granted, A mortgage decree was passed on 
11—12--1912. The ist defendant received his quota of the money 
in Court by cheques, dated 21—12—1914 and 22—12—1914, 
The suit out of which this second ‘appeal arises was filed on 
18—12—1917. The plaintiffs seek contribution from the de- 
fendants in respect of the expenses incurred by them in con- 
ducting the suit. The defendants plead that the expenses were 
not necessary for the conduct of the suit and the claim is 
barred by limitation. The District Munsif dismissed the suit 
holding that Art. 59 of the Limitation ‘Act applied. The learned 
Subordinate Judge dismissed plaintiffs’ appeal on the ground 
that S. 70 of the Contract Act did not apply, that defendant 
had no option of refusing the benefit, that the plaintiffs acted 
for their own benefit and did not intend to benefit the Lst 
defendant and that in any event the suit was barred ey reason 
of Art, 61 of the Limitation Act. 
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The question whether the 1st defendant had the option of 
refusing the benefit could be disposed of easily. Exhibits B and 
BI show that defendant was asked to join in the suit and pay 
his quota of the expenses and was warned that he would be 
responsible for the loss that might accrue by his not joining the 
plaintiffs in fling a suit on the mortgage. The Ist defendant 
chose not to reply, it cannot be said in the circumstances he 
has not had the option. But itisnot necessary that he should 
have had the option of joining in the suit when he gladly availed 
himself of the benefit of the plaintiffs’ action, 

The question whether the plaintiffs did intend to benefit 
the Ist defendant is one of difficulty. The suit brought by 
the plaintiffs is for the benefit of both. Without making 
the ist defendant a party, the plaintiffs could not sue, as the law 
requires that all persons interested in the mortgage should be 
parties to the suit. In this case the plaintiffs did not intend to 
do the thing they did-gratuitously, for they clearly demanded 
that the 1st defendant should pay his share of the expenses and 
join in the suit (vide Exhibit B.) The respondents’ vakil con- 
tended that where the plaintiff is interested in doing a thing 
which benefits himself and the defendant, the plaintiff is not 
entitled to ask for contribution even though the defendant gets 
the benefit of the plaintiff's act. This contention deserves con- 
sideration, Of the 4 conditions required by S. 70 of the Indian 
Contract Act, two are fulfilled in this case, viz.,—the legality of 
the act and the enjoyment of the resulting benefit. The other 
conditions are; (1) Plaintiff doing the act for the ist defen- 
dant and (2) plaintiff not intending to do the thing gratui- 
tously. I have already held that plaintiffs did not intend to do 


_ the act gratuitously. The remaining question :—did the plain- 


tiff file and conduct the suit for the 1st defendant ?—must be 
answered in the negative, It my be taken as settled law that 
where a person does an act which is greatly beneficial 
to himself and which is sure to benefit another, the former 
cannot claim contribution from -the latter; in other words, 
where a person is bound to do an act or would do an act, 
whether another consents to it or not, the former cannot claim 
contribution even though the latter derives benefit in con- 
sequence of the act. In short, where the benefit to himself 
is great, a person cannot be said to do the thing for another 
within the meaning of S. 70 of the Contract Act, (Vide 
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Visvanadha Vijia Kumara Bangaroo v. G. R. Orr.1, Abdul 
Wahid Khan v, Shaluka Bibi 2, Yogambal Boyee Ammani Am- 
malv, Naina Pillai Marakayar 3 , and Rajah of Pithapuram v, 
Secretary of State 4. | 

In this case the 1st defendant applied to the Court to be 
made a plaintiff and continuedin that capacity throughout the 
proceedings. An application was made for amendment of the 
plaint and to this application the 1st defendant was also a party 
and the amendment asked for was ordered on terms and the 
1st defendant cannot now be heard to say that he did not give 
his tacit consent to the application for amendment. If he had 
remained ex parte and had taken no interest in the proceedings 
the matter might have been different; but in the light of the 
evidence and taking all the circumstances into consideration 
[ hold that ist defendant is liable to contribution to the plaintiffs 
in respect of all legitimate expenses of the suit. 

The next question is one of limitation. The District Munsif 
held that Article 59 of Schedule I of the Limitation Act applied 
to the facts of the case. The lower Appellate Court thought that 
Art, 61 applied. Art. 59 is clearly inapplicable. Article 61 is not 
applicable to the present case as no money was paid for the 
defendant. Expenses were incurred in‘filing a suit on a mort- 
gage and the mortgage decree was forthe benefit of the Ist 
defendant as well. “The proper article applicable to the case is 
Article 120. In Visvanadha Vijia Kumara Bangaroo v, G. R, 
Orr. 1, the facts were the lessees of the Sivaganga Zamindari exe- 
cuted certain necessary repairs to a tank which irrigated their 
lands and the defendant’s ands and also the lands of other 
persons, The lessees claimed a proportionate share of the ex- 
-penses from the defendants under S, 70 of the Contract Act. 
Abdur Rahim and Oldfield, JJ. held that Article 120, and not 
Article 61 of the Limitation Act applied to the facts of the case. 

The next question is, from what date did limitation begin 
to run? Time began to run, only from the date when the frst 
defendant enjoyed the benefit of the plaintiffs’ Act, i. e., from 
the date when he got cheques trom the Munsif’s Court on 21— 
12—I514 and 22—12— 1914. In Upendra Krishna Mandal v. 
Naba Kishore Mandal1, the facts were—the plaintiffs and 


1. (1917) 451 C. 786 2. 11894) I. L. R, 21 Cal. 496. 
3. (1909) I. L. R. 33 Mad. 15. 4. (1914) 16 Mad. L. T. 375, 
5. (1921) 25 C. W. N. 813, 
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defendants were joint owners of a tank situated within the limits 
of the Calcutta Municipality. The tank wasin an insanitary 
condition and the water was so un-whole-some as to bea 
menace to the health of the locality. The corporation issued 
a notice on the common manager of the estate of the 
plainfiffs and the defendants directing him to fill up the 
tank. As the requisition was ignored criminal pro- 
ceedings were started. The common manager arranged 
with the plaintiffs to take steps to fill up the tank. The 
tank was filled up and the plaintiffs demanded propor- 
tionate share of the expenses from the defendants who 
refused to contribute. The plaintiffs sued the defendants for 
contribution. Mookerjee and Fletcher, JJ, held “that Article 
120 applied and that the liability of the defendant did not arise 
in successive fragments as the plaintif. paid money to the con- 
tractor from day to day ; the liability arose when the tank was 
filled up and the contemplated benefit was conferred.” 

In Umatul Soghar v. Zohra 1 , Chapman and Atkinson, JJ. 
of the Patna High Court held, that plaintiff would have no 
cause of action against the defendant if the suit intended to 
benefit both the plaintiff and the defendant was dismissed. It 
follows that the cause of action arose only when the Ist defen- 
dant received the beneht of the suit, that is, when he got cheques 
for his share of the amount realised in execution. 

ìt was contended by Mr. Padmanabha Aiyengar that the 
order on the amendment petition was a decree and the defen- 
dant was a Judgment-debtor and he could not be asked to 
contribute after 3 years. In the firet place the order on the 
amendment petition was not a decree and secondly the cause of 
action could not arise before the defendant received the benefit 
of the plaintiff’s action, 

The defendant is liable to pay his share of Rs, 258-2-0. 
With regard to the rest of the claim the lower Appellate Court 
has not recorded a finding as to whether il was necsssary to 
incur it for the conduct of the suit. Before the Second Appeal 
could be disposed of a finding is necessary. 

I agree with my learned brother in the order proposed by 
him. | 

In compliance with the order contained in the above judg- 
ment the District Court of North Arcot submitted the following. 
a 1. (1915) 341.C. 54, 
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FINDING :—I have been directed to return a finding on the following issue 
namely— ê 

1. Which if any of the items incurred by the plaintiffs were reasonably neces 
sary for the conduct of the suit O, S. No. 31 of 1909 onthe file of the District 
Court of Salem and O. S. No. 65 of 1911 on the file of the Court of the Sub-Judge 
of North Arcot. ? 

2, The vakils on both sides have filed a Joint Memorandum stating that the 
plaintiff is willing to take Rs.‘ 60 in lieu of Rs. 114-11-0 which he -claimed in the 
plaint as principal over and above what has been declared due to bim. 

I would accordingly submit a finding that the parties agree that Rs. 60 may be 
‘taken as the principal amount, which was necessarily incurred by the plaintiff for 
the conduct of the suit, in addition to the two items of principal viz., Rs. 753-15-0, 
which the defendant has already paid to the plaintiff, and Rs. 64-8-0 which has 
been declared to be due to the plaiatiff by the High Courtin S. A, No. 1313 of 
1920 ) 

The Court delivered the following 


Judgment :—We accept the finding. Plaintiffs are entit- 
led to Rupees 124-8-6 and interest from 21st December 1914 
at 6 per cent per annum to date. Plaintiffs will have propor- 


tionate costs here and below, 
A. S. V. l Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MnR. JUSTICE VENKATASUBBA RAO, 


M. A. Velappa Nadar. ... Petitioner * (1st defendaut.) 
v. 
Muna China Pena Chidem- Plaintiffs 1 to + and defen- 
“bara Nadar and others, ... . dants (Respondents) 2, 3 
and 5). 


Civil Procedure Code, S.115 and 0.1, R, 1—Preliminary finding ina suit 
holding suit not bad for misjoinde? of parties and causes of actiouw—Revision 
against—Enterfuinability of—Detention of moneys belonging to plaintiffs’ 
father—Detention of other moucys belonging to their mother—Suit by sons and 
daughters jointly—No misjoinder. 

A decision on an issue in a suit to the effect that the suit is not bad for mis: 
joinder of parties and causes of action is subject to the revisional jurisdiction of 
the High Court under S. 115 of the Civil Procedure Code. The case law on the 
subject reviewed and discussed. 

The first defendaat was detaining certaia amounts belonging to the father of 
the plaintiffs to which plaintiffs 1 and 2 were solely entitled as his sons. The 1st 
‘defendant bad also in his possession moneys and the sale proceeds of jewels de- 
posited by the mother of the plaintiffs, to which plaintiffs 1 and 2 woald be entitled 
in case. the real owner was the plaintiffs’ father or defendants 3 and 4, sisters of 
plaintiffs 1 and 2, would be entitled as heirs in case they belong to tueir mother as 
stridhanam. In a suit by all the plaintiffs against the Lst defendant to recover all 
the amounts leaving the question as to the rights imterse to the second mentioned 
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amounts between the plaintiffs 1 and 2 on the one hand and 3 and 4 on the other 
open held. that the suit was not bad for misjoinder of parties ang causes of 
action. . 

The rigbt to relief claimed in the case is in respest of or arises 
out of the same act, 7. e.. the act of unlawful detention of the moneys by the first 
defendant and the right is alleged to exist when the first or second set of plain- 
tiffs in regards to a portion of such relief and the common question of fact to be 
decided is the wrongful withholding of the monies. 


The Universities of Oxford and Cambridge v. Ill 1899 1 Ch. 55: Drincbier 
v, Wood 1899 1 Ch. 393, Stroud v, Dawson 1898 (2) Q. B. 44 referred to, 


Petition under S. 115 of Act V of 1908, praying, the High 
Court to revise the order of the court of the Subordinate Judge 
of Ramnad at Madura, dated 18th July 1921, in O. S. No. 11 
of 1920. 


K, Rajah Aiyar for the Respondent. I take a preliminary 
objection that no revision lies. Here there is no “ case deci - 
ded” within the meaning of S. 115 of the Civil Procedure 
Code. Balakrishna Udayar v. Vasudeva Atyar 1. There is only 
a decision on a preliminary issue as to jurisdiction, It is 
merely a finding on one of a number of issues not even a judg- 
ment or order. A revision does not lie, against such a finding. 
Buddhu Lal v. Mewa Ram 2. Makhanial v, Chunnilal 3, Atdal 
Singh v, Piaralal, 4 Sawanlal v. Kanhiyalal,® An order 
striking out or adding parties is not open to revision. 14 I.C. 263 
following Muhammad Aijub v. Muhanunud Mahomed (1910) 
32 all 693; Ramanadhan Chetti v. Kadiresan Chetti (1913) 
14 M. L. T. 511. Further there is another remedy open by way 
of Appeal. The High Court will not interfere See Narayana 
Nambudripead v. Venkatuchala Aiyar. 1917 M. W. N. 417. In 
an any event it is nothing more than an error of law. 

K. V. Krishnaswami Iyer and C. A. Seshagiri Sastri 
on behalf of the petitioners. The opinion of the majority 
in Buddhu Lal v. Mewa Ram? is opposed to the cur- 
rent of the decisions in this country and more espe- 
cially to the body of the case law even in the Allahabad 
High Court.The cases to the contrary are noted by the Full 
Bench itself. There is no warrant for the restricted in- 
terpretation the majority give to the word “case” in S. 115 
C. P. C. As the Privy Council point outin Balakrishna Udayar 
v. Vasudeva Iyer } the expression “_ case ” is one of very wide 
import. Itincludes “any matter which is submitted to the 


1, (1917) I. L. R. 40 M. 793 (P.C) 2. (1921) I. L. R. 43 All 564F. B., 
3. (1918) I. L. R. 41 A. 42. 4. 561. C 248. 5. 59I. C. 680, 
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judicial determination of a ‘court apart from the exercise 
of its administrative power’’—See Vasudeva Aiyar v. Negapatam 
Devastanam Committes! The test is whether the matter was 
submitted to a court as a court’ and not as an executive officer 


or as a persona designata. This Court as well as the other 


High Courts have held in innumerable cases that all inter- 
locutary orders and decisions are subject to the revisional 
jurisdiction of the High Court. The latest of them is Aruna- 
challuin v. Arunachalinm? where the whole question of revisional 
jurisdiction was argued and thefcase was referred to a Bench for 
a definite ruling on the question. Reference was also made to 
Vaithilingam Pillai v, Ramalingam Pillai 3, Sri Poosapathi Rama- 
chandra Raju v. Sri Raja Venkata Subhayyamma 4, Shanmuka 
Nadan v. Arunachella Chetty > and Venkatarama Rao v. Ven- 
katalingam ©, 

Secondly I cannot take this point in appeal. See S. 99, 
C. P, C. Hence‘the High Court must interfere. 

K. Rajah Iyer in reply. 

The point can be raised in appeal, if it affects the merits of 
the case or the jurisdiction of the Court. If not, the fact that 
it cannot be taken in appeal does not justify interference in 
revision. If the point is not appealable much less is it open to 
revision, 29 Cal. 167. 

The preliminary objection was overruled. 

On the merits. K. V. Krishuaswaini Iyer and C., A, Seshagiri 
Sastri for the petitioners. The suit is bad for misjoinder of parties 
and causes of action. There are two sets of plaintiffs suing for two 
distinct amounts arising out of two different transaction, The 
plaintiffs are not jointly interested in all the reliefs claimed. While 
the first set of plaintiffs are interested in both the reliefs claimed, 
the second is not admittedly interested in the first relief—O. 1, 
R, 1 does not apply. A number of plaintiffs cannot join in one 
action— a numberof distinct transactions 1898 (2) Q. B. 44. 
Here there is more than one transaction and each of the plain- 
tiffs is not, interested in each one of them. 1899 1, Ch. 393, 
1899 1 Ch. 55, 1899 2 Ch. 696 were also referred to. 

K, Rajah Iyer for Respondents. The suit is properly 
framed. O.1, R. 1 of the C. P. C, allows the joinder of plain- 
‘ tiffs and a number of causes lof action provided all of ‘them 


1. (1913) 38 M, 494 at p 599. 2, (1922) 43-M. L. J, 218, ` 
3. (1916) 6 L. W. 9. 4, (1915) 29 M. L. J. 53, 
5. (1921) 42 M} L. J, 97, 6, (1921) 42 M, L. J, 43, 


Velappa 
Nadar 


v. 
Chidembara 
Nadar. 


Velappa 
Nadar 


v. 
Chidembara 
Nadar. 


£ 


280 THE MADRAS LAW JOURNAL REPORTS. [VOL, XLIII, 


arise out of the same act or transaction or series of,acts Or 
transactions. The new code is wider, The words “ causes of 
action” occurring in the old section have been substituted by 
the words “in respect of the same act, etc.” Here the plaintiffs’ 
right to relief arises out of the same act namely the manage- 
ment by the defendant of the plaintiffs’ properties and the illegal 
detention of the amounts due, The plaintiffs are interested in 
denying defendant ’s title to the amounts claimed. Fakirappa v., 
Rudrapa 1 Ningwa v. Ramappa 2. 

O. 1R. 1 must first be applied before applying O. 2, R. 3. 
O, 1 R. 1 applies both to parties as well as causes of action, 45 
Cal, 111,33 C. L. J. 36y. 

In similar cases in England it has been heid that there is 
no misjoinder. 1899 1 Ch. 393: Walters v. Green 3 Bullok v, The 
Loudon General Omnibus & Co. + Compania Sansinena decarnes 
Cougeladus v. Houlder Brother & Co, 5 Duke of Bedford v. Ellis 6 
and Payne v.'British Time Recorder Co,’ 

The Court delivered the following 

Indgmeat :—The Subordinate Judge held that the suit is 
rightly constituted and that it isnot bad for misjoinder of 
parties and causes of action. The defendants ask the High 
Court to interfere with this order in revision, 

It is objected that this order is not liable’ to be revised 
by the High Court. Several cases have been cited in 
regard to this matter, but I shall refer only to cases of this 
court as by reason of the great divergence of judicial opinion 
that prevails, no useful purpose will be served by. a discussion 
of the cases decided by the other High Courts, 


In Venkatarama Rao v, Venkatalingama Nayanim Bahadur- 
varu, 8 an order allowing an amendment of the plaint was set 
aside in revision, In Sri Poosapathi Ramachandra Raju v. Sri 
Rajah Vachavayi Venkata Subbayamma, 9 this court set aside 
an order of the Subordinate Judge directing the defendants to 
file an additional written statement to meet a case set up in the 
course of the plaintiff's pleader’s argument. In a LettersPatent 
Appeal from a decision of Mr. Justice Coutts-Trotter, Vaithi- 
lingam v, Ramalingam Pillai! Ayling and Seshagiri Iyer, JJ. 
a Pe Fete eke Rc See ee 





1. (1891) 16 Bom, 119. 2. (1903) 28 Bom. 94. 

3, (1899) 2 Ch, 696, 4. (1907) 1 K. B. 264 at p. 272. 
5, (1910) 2 K. B. 354. 6. (1901) A. C.1. 

7. (1921) 2 K. B. 1. 8. (1920) 42 M, L. J. 43. 

9. (1915) 29 M. L. J 53, 10. (1916) 6 L. W9. 
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interfered with an order refusing to addon Ihis application Velappa 
the son'of a trustee sued under S, 92 of the Civil Procedure Pee 
Code, A different view had been taken by Mr, Justice—Coutts | Chidembra 
Trotter who while holding that the son was a proper and ii 
necessary party, dismissed the C. R, P. on the ground that no 
question of want of jurisdiction arose which necessitated the 
interference of the High Court. In Shanmuka Nadan v, 
Arunachalam Chetti 1 , Oldfield 'and Ramesam, JJ. held that an 
order striking out the names of certain defendants from the 
record on the ground of their improper!joinder was liable to be 
interfered with in the exercise of the High Court’s powers of 
revision, They observe: “ No doubt we should not be justified 
in such interference on the sole ground that the lower court 
had made a mistake inlaw; but here we think that it has done 
more than that. For it has entirely misunderstood the nature 
of the judicial discretion, which it was called upon to exercise, 
This ts clear, when reference is made to the grounds of its 
Order.” The learned Judges, set aside the order of the Subor- 
dinate Judge and directed him to proceed with the trial 
retaining on the record as parties, the defendants whose names 
he struck out. A different view was however taken in 
Ramanathan Chetti alias Ramaswawi Chetti v. Kadiresan 
Chettiar 2, The Subordinate Judge holding that some parties 
were improperly joined directed the plaintiffs to strike out of 
the suit any one of the two sets of the defendants and Miller, J 
held that the question whether the Subordinate Judge was 
right or otherwise was not one which he was entitled to 
determine under S, 115. Srénivasa Iyengar, J in Sitaramaya v. 
Ramappaya 3 set’ aside in revision an order directing the 
addition of certain defendants and observed that the question 
of misjoinder and non-joinder were not really issues for trial in 
sthe suit and that the High Court had power to interfere 
although the plaintiff would have a right of appeal from a decree 
dismissing his suit. He says: “ The plaintiff is entitled to be 
relieved from this state of embarassment and this court has 
power to interfere at this stage as otherwise manifest injustice 
may be done to the plaintiff; as observed by Lord Justice 
Lindley (as he then was) the question is not one of exercise of 
discretion by the lower Court but want of jurisdiction’. In 
Arunachellam v, Arunachellam 4 (decided recently by Oldfield, J. 
I 


1. (1921) 14 L. W. 642. 2. (1914) 14 M. L. T. 511. 
3. (1916) 5 L. W. 207. 4. (1921) 43 M, L. J. 218. 
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and myself) we held that we could revise an order directing the 
plaintiff to elect whether he would proceed with the on€ or the 
other of the two causes of action joined in his plaint and we 
were of the opinion that in the circumstances it would be con- 
venient and proper to deal in one suit with the questions raised - 
and we accordingly set aside the order of the Subordinate 
Judge observing that the question whether use of our revisional 
powers is* authorized by S. 115 of the Civil Procedure 
Code in such a case is concluded in petitioner’s favour 
by the course of authority in this Court. 


From these authorities it is clear that powers of revision 
have been exercised in cases where the lower court held that 
the suit was bad for (1) misjoinder of parties (2) non-joinder of 
parties and (3) misjoinder of parties and causes of action, It 
is contended, that although a decision which is adverse to a 
plaintiff is liable to be revised, the High Court must refuse to 
interfere with an order in favour of a plaintiff ; in other words, 
as the Subordinate Judge in the present case gave a decision in 
favour of the plaintiffs, that the suit is not bad for miusjoinder 
of parties and causes of action, the u32 of revisional powers is 
not authorised. 1 fail to see the distinction and shall there- 


fore proceed to examine whether the defendant has established a 


case for interference. 


The facts of the case are briefly these. The ist and 2nd 
plaintiffs are the brothers of plaintiffs 3 and 4 who are girls. 
The ist defendant is their maternal grand father and the 
other defendants are:his co-parceness, Certain sums of money 
where deposited with the Ist defendant by the plaintiffs’ father. 
Subsequent to the latter's death in 1907, the Ist defendant collec- 
ted other sums of money. The plaintiffs state that the amounts 
deposited as well as those collected belonged either to the father 
of the plaintiffs or to the joint family consisting of him and 
plaintiffs 1 and 2. |These sums‘are claimed by the 1st and 2nd 
plaintiffs. It is also stated in the plaint that certain sums were 
deposited with the 1st defendant by the plaintiff’s mother, that she 
died in 1906 and that after her death the Ist defendant sold 
jewels which she was wearing and took possession of the sale 
proceeds, It is alleged that though the apparent owner of the 
moneys so deposited and of the jewels was the plaintiff’s 
mother, the, real owner was either the plaintiff's father or the 
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aforesaid joint family and that therefore plaintifis 1 and 2 are 
also entitled to the deposit and the sale proceeds. The plaint 
proceeds to say that if the Court should for any reason hold 
that the real owner was the plaintiffs’ mother, plaintiffs 3 and 4 
as her heirs would be entitled to the deposit made in the 
mother’s naime and to the proceeds of the jewels. That is to say, 
the plaintiffs 1 and 2 claim’the entire subject matter, ina 
certain contingency. It is alleged that plaintiffs 3 and 4 havea 
right to a portion of the subject matter. There is a further 
allegation in the plaint that the Ist defendant had admitted 
that he had'been holding the first mentioned amounts on behalf 
of Plaintiffs 1 and 2 and the last mentioned amounts on behalf 
of all the plaintiffs. The plaintiffs added “In view of the 
minority of all the plaintiffs any question as to their rights 
interse is reserved by the plaintiffs ”. 

The right to relief claimed is in respect of or arises out of 
the same act, that is, the act of the unlawful detention of the 
moneys by the Ist defendant. The right to relief is alleged to 
exist in the alternative in the first or the second set of plaintiffs 
in regard toa portion of such relief, There ts a common ques- 
tion of fact to be decided, the wrongful withholding of'the 
moneys. I am therefore satisfied that the case falls within 
Order 1 Rule 1 and that the Subordinate Judge has correctly 
decided the qustion regarding the misjoinde&of parties and 
causes of action. Order 1, Rule 1 is very much wider in its 
terms than the corresponding section of the Civil Procedure 
Code of 1882 and is identical in’ its wording with O. 16 
Rule 1 of the rules of thé Supreme Court. I do not think 
I need deal at any length with the English cases that 
were cited before me and it is sufficient merely to refer to 
Stroud v. Lawson 1, Universities of Oxford and Cambridge v., 
George Gill and Sons. 2 and Drincgbier y. Wood 3 

Tam also of the opinion that, apart from the question of 
the correctness of the view of the law taken by the Subordinate 
Judge, considerations of convenience and justice are also on 
the side of the plaintiffs. 1 would therefore in any event 
refuse to interfere with this order in revision and my jndgment 
is therefore for the plaintiffs and J would dismiss the Civil 
Revision Petition with costs. 

C. A. S. 

e 1. (1898) 2 Q. B. 44 2. (1899) 1 Ch. Ge. 3, (1899) 1 Ch, 393. 


—— Petition disiitissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 
ODGERS. \ 
Brahmandam Venkata Lakshmi- ... Appeltant * (Plaintiff) 
narayana Rao. 
v. 

Allamneni Venkayya and others ... Respondents (Defts. 14 
to 16 and 18 and L. 7 
Rs. of 17th Defendant 
and Defts. 1 to 5 and 
to 13. 


Subrogation’ —Right of—Conditions—Prior and Subsequent morlgages— 
Partial discharge of prior mortgage- -Priority over subsequent morlgage—Right 
of person discharging, 


Where there aretwo mortgages ona single property and a person advances 
money for the payment of the first mortgage, he is not entitled by subrogation 
to priority over the second mortgagee unless the first mortgage is completely 
discharged. j 

Second Appeal against the Decree of the Court of the 
Additional Temporary Subordinate Judge of Guntur in A. S. No, 
21 of 1915, preferred against the decree of the court of the 
Principal District Munsif of Bapatla in O. S. No. 594 of 1911. 

T. V. Venkatarama Aiyar for appellant. 

P. Narayanamurthi and V. Ramadoss for respondents. 

The Court 4elivered the following 

Judgments :—Spencer, ].:—The question of law before us is 
whether the 14th defendant who purchased mortgaged 
properties from the original owners, is entitled by subrogation 
to priority over the plaintiff, a prior mortgagee, because out of 
the consideration for the‘sale the whole of the mortgage decree 
in O, S. No. 17 of 1905 on the file of the District Court, Guntur 
and a portion of the mortgage decree in O. S. No. 16 of 1995 on 
the file of the same court were satisfied. 


The Subordinate Judge seems to have been of opinion that 
the principle enunciated in Hanumanthaiyan v, Meenatchi 
Naidu 1, that in order to sustain a claim for priority there must 
be a complete discharge of the prior mortgage and that partial 
dischage creates no equitable rights of priority would only 
apply to cases-referred to therein of advances being made by a 


1. (1911) I. L. R. 35 Mad. 183, | 
*S, A. No. 1642 of 1919. Sth April. 1922. o 


PART IX, ] THE MADRAS LAW JOURNAL REPORTS. 285 


number,of persons which ‚would igive riseto difficulties in 
working out the rights of several parties all claiming to rank as 
first incumbrancers; and he relied on Ummachankutli v. Ummar- 
kutti Haji 1, as being a later ruling of this court on this point 
of law. 
The facts of that case were however quite dissimilar and 
the question decided therein was as to the power of a Court 
to give an equitable charge to an assignee upon setting aside a 
sale in fraud of creditors. : 


The authority of Hanumanihiyan v. Meenatchi Naidu 2 has 
been in no way weakened by subsequent decisions of this 
Court. It was followed in Besinath Karumani v. Devidoss 3 and 
Venkataramana Reddi v. Rangiah Chetti4 and a similar view 
prevails in the Calcutta High Court (vide Gurdeo Singh v, Chan- 
drikah Singh and Chundrikah Singh v. Rashbehary Singh 5 and 
in the Patna High Court (vide Dulhin ‘Sona Kuer v. Jomil 
Ahmed 6.) 


The decision in Udit Narain Misir v, Asharji Lal? may at 
first sight appear to be an authority for the opposite view, but 
it appears that in that case the mortgage security became split 
up which had the effect of bringing the equitable provisions of 
S. 82. Transfer of Property Act, into play. 

The English Cases quoted by the learned Judges of the 
Allahabad Court are Baroness Wenlock v. The River Dee 
Company 8 and Chetwynd v. Allen 9, In the former no !question 
of priority arose, In in re [Vrexham Mold and Connah’s Quay 
Railway 10 Lindley Master of Rolls explained the scope of the 
decision in Baroness Wenlock v. The River Dee Coy 8 and dissen- 
ted from certain observations of Fry. L, J, 


The other case cited viz., Chelvynd v, Allen 9 was merely 
an instance of equitable relief being given to a party defrauded 
and was not a case of subrogation. 


The decree of the Lower Appellate Court so far as it gives 
priority to the 14th defendant for Rs. 12,632 paid under O, S, 
No. 16 of 1905 is reversed and the first Court’s decree is restored 





1. .(1915) 29 I. C. 583, 2, (1911) I.L.R. 35 M, 183. 

3, (1915) 291. C. 511. 4. (1921) 41 M. L. J. page 399. 
° 5, (1908) I, L. R. 36 Cal. 193. 6 (1918) 48 I.C. 779. 

Y. (1907) 1. L. R. 38 All. 502. $. (1887) 19 Q. B. D. 155. 


9. (1899) J Ch. 853. 10. (1899) 1 Ch. 440. 
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with costs of appellant here and in the lower appellate Court 
to be paid by the 14th defendant. By consent 17th defendant 
who is the first:mortgagee, will be given priority to all other 
encumbrancer’s in respect of any portion of his mortgage 
money remaining unpaid under mortgage dated 28-6-08 or any 
renewal thereof. 


Odgers, J :—The only question is as to allowing the 14th 
defendant’s claim to priority in respect of Rs. 12 ,632-advanced 
by him in dischargé of the decree in O. S. No. 16 of 1905. It is . 
admittedly a partial discharge only, It was unfortunate that 
the case was argued exparte but in my opinion the law is clear. 
In Hanumanthaiyan v. Meenatchi Naidu 1 it is observed : “We 
think there can be no doubt on principle that before a person 
advancing for the purpose of discharging the debt due under 
the first mortgage can establish his claim to the rights of the 
1st mortgagee it must be shown that the first mortgage had 
been extinguished.” In Ummachakutti v. Ummer Kutti Haji 2 
relied on by the Lower Court, there were no conflicting 
equities and the case was one of an assignment in fraud of 
creditors. The doctrine of Hanumanthaiyan v. Meenatchi 
Naidu 1 was held to be inapplicable, On the other hand, the 
case in Besinath Karumani v. Devi Doss 3 of this Court fully 
establishes the position taken by the learned Judges in 
Hanumanthaiyan v. Meenatchi Naidu! which position is also 
supported by Venkataramana Reddi v. Rangiah Chetti 4 and by 
the Patna High Court in Dulhin Sona Kuer v. Jamil Ahmad 9 
There thus seems a strong body of: opinicn in this court for 
the proposition laid down in Hanumanthiyan v: Meenatchi 
Naidu Land I do not think the judgment in Vythilinga v. 
Venkatachala © if it is in fact to the opposite effect, can outweigh 
the effect of the subsequent cases, especially as the facts do not 
appearcl early from the report and no reasons are given, The 
only modern case cited contra is Udit Narain Misir v. Asharfi 
Lal, 7 in which two English decisions are quoted. That was a 
case where the security was split. “ No doubt the prior 
incumbrancer is entitled to refuse a party payment of his 
mortgage debt. If however he accepts the part payment and 








(1914) I, L.-R. 35 Mad. 183. 2. (1915) 29 I. C, 583. 


1, 
3. (1915) 29 I, C. 511. 4, (1921) 41M. L. J. page 399. 
53 (1918) 481. C. page 779. 6. I. L. R. 16 Mad, 194. 


7, (1907) I. L. R. 38 All, 502. 


PART IX,] THE MADRAS LAW JOURNAL REPORTS. 287 


allows the liability upon the property to be discharged in part, 
the puisife incumbrancer benefits in ezactly the same way as 
he would if the entire debt had been discharged, though not 
to the same extent. His security is enhanced to the extent 
that the debt has been discharged. There seems no reason 
why the purchaser of the equity of redemption should not be 
entitled to stand in the shoes of the prior incumbrancer 
where he has with the consent of that incumbrancer partially 
discharged the liability.” Although the mortgage has not 
been entirely paid off by the 14th defendant, arrangements 
have been made with the mortgagees, defendants 17 and 18, and 
they do not appear in this case. It cannot however be said 
and there is no evidence for holding that they or either of 
them have consented to accept a part payment of the mortgage 
money thus splitting up the security 

In Baroness Wenlock v. The River Dee Company |. the 
principle adopted was that laid down in Blackburn Building 
Society v. Cunliffe Brooks & Co, 2, viz., that those who pay 
legitimate demands which they are bound in some way or 
other to meet and have had the benefit of other people’s money 
advanced to them for that purpose shall not retain that benefit 
so as in substance to make those other people pay their debts, 
There was no question of priority in the case. The lender was 
entitled to be subrogated to the rights of the creditors who 
have been paid with his money as against the creditors who 
borrowed the money, 

In Chetwynd v, Allen. 3 an equitable charge for £1,000 was 
held to be subsisting in the peculiar facts of that case. There 
was no discussion on the question of subrogation. The advance 
was held in fact to be made on the terms that the lender should 
have the benefit of the prior charge which priority he was 
"held not to have lost by reason of his ignorance of his rights 
owing to the fraud of the borrower. [agree with the order 
proposed, 


A. S. V. Reversed in pari 


1. (1887) 19 Q. B. D 155. 2. 22Ch.D.1. 
3. (1899) 1 Ch, 853. 


Venkata 
Lakshmi- 
narayana 
Ve 
Venkayya 


Odgers, J. 


Doraswami 


Iyengar 
v. 
Narayana 
Iyengar. 


i 


288 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLII. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr. JUSTICE Coutts TROTTER AND MR. 

JUSTICE RAMESAM. 

M. Doraswami Iyengar ... *Appellanl (First 

| v. Defendant.) ` 


K., Narayana Aiyangar and others -... Respondents (Plaintiff 
and Defendants 2 and 3.) 

City Civil Court Acl VIL of 1892—S. 3 (3)—Small Cause Couri-—-Suit cog- 
ok by —Suit fo eject a tenant—Cily Civil Court aa —Presidency 

> mall Cause Courts Act—S. 41 —Effect. 

S. 3 of the City Civil Court Act VII of 1892 does not preclade the City Civil 
Court from entertaining a suit tn eject a tenant. Such a suit is not cognisable by 
the Small Cause Court within the meaning of S. 3, cl. (8) of Act VII of 1892. Only 
an application to eject a tenant is c?gnisable by the Small Cause Court, Madras, 
under S. 41 of the Presidency Small Czuse Courts Act. 


A ppeal against the decree of the City Civil Court, Madras, 
in O, S, No. 71 of 1921, 

K. S. Jayarama diyar and A, N. Krishna Aiyangar vakil 
for appellants. 

W, V. Rengaswamy Aiyangar vakil for’ respondents. 

The Court delivered the following 

Jndgment:—The first point in this appeal is whether the 
cognisance of the suit by the City Civil Court is barred by S. 3 
of the City Civil Court Act, VII of 1892, The appellant relies 
on S, 41 of the Presidency Small Cause Courts Act XV of 1882 
and contends that, because an application to eject a tenant 
could be filed in the Small Cause Court, the present suit before 
the City Civil Court is barred. We.do not think this conten- 
tion is tenable. The present suit before the’ City Civil Court is 
obviously not cognisable by the Small Cause Court (Vide S. 19 
of Act XV of 1882). What is cognisable is merely an applica- 
tion. Order VI Rule 3 of the Rules for the Presidency Small 
Cause Courts no doubt ‘says that an application of S. 41 of the 
Presidency Small Cause Courts Act shall be in the form of a 
plaint but, on this ground, the application does not become a 
suit. We therefore feel that the present suit was not cognisa- 
ble by the Small Cause Court as a suit and therefore S. 3 of the 
City Civil Court Act does not prohibt its being filed before the 
City Civil Court. The cases of Abdul Rahiman Sahib v. 
Gangadaram Iyer 1, has no bearing on.the point before us. It 





1. (1916) 4L. W. 402. 
C. C. C, Appeal No. 49 of 1921. 10th March 1922. 
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decides that suits under Ss, 47 and 49 of the Small Cause Courts 
Act should be filed before the High Court. Kalyan Chand 
Lalchand v, Sitabai i, and Venkata Chandrappa Nayani Varu v, 
Venkataram Reddi 2 , deal with the construction of S. 11 of the 
Civil Procedure Code and therefore cannot help us in constru- 
ing S. 3 of the City Civil Court Act. 

Coming to the merits, it has been contended that the evi- 
dence does not support the finding that the plaintiff is a tenant 
under the Official Assignee and that the first defendant isa 
sub-tenant ander the plaintiff. It is also contended that the 
title of the plaintiff is really a title to the whole leasehold 
interest of the insolvent Srinivasa Aiyangar by assignment from 
the Official Assignee and as he has not got a registered instru- 
ment, the plaintiff is not in a position to prove this title. It 
seems to us that the evidence of the plaintiff supported as it is 
by Ex. E which the lower court has found to be genuine, con- 
clusively shows that the original arrangement entered into by 
. the second defendant, Venkatapathy Aiyangar with the Official 
Assignee was really on behalf of the plaintiff, that the second 
defendant was benamidar for the plaintiff, that the second 
defendant (representing the plaintiff) was a tenant under the 
Official Assignee and that the first defendant was a sub-tenant 
under the plaintiff. Whether the transaction between the 
Official Assignee and the plaintiff actually amounts to an assign- 
ment or only a lease of the lease-hold right need not be decided. 
It is enough that the first defendant holds as tenant under the 
plaintiff and the amount of Rs. 9-8-0 which he has been paying 
to the plaintiff is clearly as balance of rent of Rs. 30 for which 
he has been holding the premises under the plaintiff he having 
paid Rs, 20-8-0 directly to the Official Assignee. The findings 
of the City Civil Judge are correct, The appeal fails and is 
dismissed with costs, 


A, S. V. Appeal dismissed, 
1. (1913) I. L. R. 38 Bom. 309. 2, (1898) I.L. R. 22 Mad. 256. 


R==37 


Doraswami 
Iyengar 
v, 
Narayana 
Iyengar. 


Alamelu 
Ammal 
v, 


Rama Aiyar. 


290 THE MADRAS LAW JOURNAL REPORTS. (VOL, XLII. 


IN THE HIGH COURT OF JUDICATURE AT MADIER 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. ” JUSTICE 
VENKATASUBBA RAO, 


Alamelu Ammal i ais Appellant * and Peti- 
tioner (Plaintiff and 
Petitioner.) 
7, 
Rama Atyar and another ... Respondents in both 
| (Defis. and Respon- 
dents.) 


Compromise decree —Selting aside—Procedure—Review—Separate Sutt—C. 
P. C.—0. 47, R.1—New and important matter—Compromise —Signature lo at 
sustance of agent in ignorance of its contents—Effect-—Review of decree passed in 
terms of compromise on ground of —Matntainability—A pplication purporting fo | 
be under S. 151—If and when can be treated as one for review. | 


A person, who wishes to displace a decree passed in terms of a compromise to 
which she was a party on the ground that she affixed her signature to the cəm- 
promise at the instance of an agent in ignorance of its contents, can either apply 
for a review of the decree, or institute a separate suit for the purpose. 


The mere fact that an application to set aside the decree is headed as made 
under S, 151, C. P. C. (which is clearly inapplicable to the case) does not pre- 
clude the Court from dealing wi h the application as one for review, if the provi- 
sions of the Code rela'ing to review are applicable to the case. 

The fact that a party to a compromise in terms of which a decree has been 
passed affixed her signature to compromise at the instance of an agent in ignorance 
of its contents is “ new and importint matter’ within the meaning of O. 47, R. 3 
of the Code. 

Oucere :—Whether the circumstances that a party to a compromise affixed her 


„Signature to th: same on misrepresentation of or ignorance of its meaning and 


without enquiring as to its meaning in consequence of her confidence in her agent 
are sufficient to render the compra:nise voidr voidable, 


Appeal against the order dated 21st September 1920 of the 
court of the Subordinate Judge of Kumbakonam in I A. No. 
801 of 1920 in O. S. No. 8 of 1919 and : 


Petition under section 115 of Act V of 1903 and S. 107 of 
the Government of India Act praying the High Court to revise 


the order dated 14th December 1920 of the Court of the 


Subordinate Judge of Kumbakonam in 1. ae No. 915 of 1920 in 
O. S, No. 8 of 1919. 

S, Visvanatha Iyer for appellant. 

T. Narasimha Aiyangar, K. R. Narayanaswami Aiyar and 
S. Rangaswaimi for respondent. 


— —— 





* A, A. O. No. 88 of 1921 (C,R.P. No. 228 of 1921. ) 22nd February 1922. 
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The,Court delivered the following 
Judgment :—We have before us a Civil Revision Petition 
- and an appeal against an order. 

The appeal against the order can be dealt with shortly. 
The order in question js one regarding a compromise between 
the parties. Decree in terms of that compromise was passed 
later. It is impossible to see how there can te an appeal 
against the order, when it has become merged in the subsequent 
decree, - 

The appeal against the order must be dismissed with costs. 


The Civil Revision Petition is against an order of 
the lower court refusing on the application of the plaintiff, here 
petitioner, to set aside the decree already referred to as passed 
in pursuance of the compromise. Unfortunately that applica- 
tion was headed as made under S. 151 of the Code of Civil 
Procedure for the exercise of the inherent powers of the court, 
The lower court quite rightly refused to use its inherent 
powers in this case with reference to authority, including the 
dictum of Srinivasa Aiyangar J., in Arunachallam v.iSabapathy 1 
to the effect that the proper way to displace a decree in the 
circumstances alleged is by a review petition or a separate suit, 
It is urged before us that in fact the plaintiff petitioner is 
restricted to a separate suit; but although we find references in 
the authorities, including that already specified, toa separate 
suit as being the proper and preferable way for the party to 
proceed, we cannot find, and have not been shown any reason 
for supposing that it is the only way open to him and that if 
his case can be brought within the provision of the code relat. 
ing to review, that method of proceeding also is not available to 
him. The fact that the petition in the present case was headed 
as under S.151 does not in our opinion debar us from proceeding 
‘with it under any other provision, which we may find actually 
applicable. — 

To turn to the merits the plaintiff usked forithe interference 
of the court on the ground that her signature to the com- 
promise petition was given at the instance, not of her opponent 
in the litigation, here respondent, but of one of her relatives 
who was acting as her agent, that she signed without enquiring 
what the paper was and with the idea that they asked for her 
signature just as they previously thereto obtained her signature 

1, (1917) i L. R. 41 Mid, 213:33 M. L J. 4)9,` 
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-in connection with the proceedings in the suit. Havipg signed 


in ignorance of what she was signing, she was surprised later to 
hear that the suit had been compromised. She contends firstly 
that she cannot be bound by the signature thus obtained and 
that the facts referred to are such new matter as is contemplat- 
ed in O. 47, R. 1 of the Code of Civil Procedure. She has also 
put forward a contention with reference to the defendant’s 
failure to comply with one term of the compromise for the pay- 
ment of Rs. 1000 cash. As regards that we need only say that 
itis for her to enforce the decree, in which that term was 
embodied, and that the contention relating to it is irrelevant in 
the present connection, 


Returning to the first contention which is relevant, that 
her having affixed her signature to the compromise at the 
instance of an agent in ignorance of its contents vitiates it and 
that thisis a new and important matter within the meaning of 
O. 47, R. 1 we observe that her responsibility for the compro- 
mise was the foundation of the decree, which was passed 
thereon, and that, if that foundation can be. (as she contends) 
removed, clear reasons for setting aside the decree would be 
made out. It seems to us that the matter is new; and it is 
certainly important and we are not prepared at present to say 
that it was through any lack of diligence that she did not make 
any use of it in the trial before the decree was passed. 


In these circumstances we are obliged to set aside the 
lower court’s order and to remand the petition to it in order 
that it may deal with it as a review petition on its merits, In 
doing so, we express no opinion as to the exact scope of the 
legal principles applicable to the plaintifi’s present contention, 
It will be for the lower court to ascertain by enquiry what facts 
she can prove and having ascertained them to apply to them 
the law, In case the facts alleged in the affidavit are esta- 
blished and it is found that the plaintiff merely signed the 
compromise on misrepresentation of or in ignorance of its 
meaning and without enquiring as to its meaning in conse- 
quence of her confidence in her agent, the question may arise 
whether those considerations are sufficient to render the com- 
promise void or voidable. On that question we do not propose 
at this stage to Say anything. Wesimply observe that it is 
raised by the facts as stated in the affidavit and that the answer 
to it and also to the question whether the facts stated in the 
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affidavit can be established by evidence will be for the lower 
court to consider, 

In remanding the petition we observe that this aspect of 
it, as a petition for review, was never so far as appears pressed 
on the lower court, In the circumstances we are constrained 
to direct the plaintiff to pay costs of the respondent defendant 
in the lower court and here to date. Costs must be paid into 
the lower court before it disposes of the petition, a reasonable 
time for the making of the payment from the receipt of the 
records in the lower court being fixed byit. If the payment 
is not made within that time, the lower court will be at liberty 
to dismiss the petition. If it is made, it will proceed to deal 
with it on its merils in the light of the foregoing. The petitioner 
undertakes to pay the difference between the duty already paid 
on her petition to the lower court and the duty payable on a 
review petition. She must make this payment into the lower 
court similarly with the payment already directed of the respon- 
dent’s costs. If she does not make the payment, the lower 
court will be similarly entitled to dismiss the petition. 

A. S. V. Reverse and remanded, 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MkR, JUSTICE AYLING AND MR, JUSTICE ODGERS, 
Sami Mudaliar and another .. Appellants (Defendants) 
Muthiah Chetti alias Veerappa Chetti ... Respondents (Plaintiff.) 

Mortgage—Suil for sale—Deagh of defendant afler preliminary and before 
final decree —His representative not brought on record within period allowed— 
Effect—Decree a nullity—Question as lo—Executing Court—Jurisdiction—Suit to 
setasid: decree—Maintainabtlily—Res Judtcala—Execution Proceedings--Decree 
a nullity—Plea of—Omission to vaise—Effect—Sutt to set aside decree on that 
grounmit—No res judicata. 

The 4th defendant‘in a mortgage suit died between the dates of the prelimi- 
nary decree for sale (dated 1911) and the final decree (dated 30-1-13) No legal 
representative was brought on the record in the applicttion for a final decree and 
no such application for the purpose of bringing him on record was in fact made till 
September 1916. Onaa applicat*on filed by plaintif in September 1916 for 
transfer of the decree for execution to „another Court, notice was issued to 5th 
respondent 4th defendant’s son to show cause why he should not be brought on 
as legal representative of his father. The notice was affixed, but 5th respondent 
did not appear. The decree was transferred for execution and certain properties 
were brought to sale in execution. Ina suit instituted by Sth Respondent in 
March 1918 for a declaration that the decree was not binding on him and for an 
ceo ee RR ‘iM 


S, A. No. 1219 of 1920. 11th April 1922, 
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injunction restraining plaintif (in the mortgage suit) from executing it on the 
ground that he (5th Respondenl) came t? know of the decree only in “February 
1918, held, that the decree against the deceased was a nullity, that that was nota 
matter which could have becn gone into in execution, that the 5th Respon- 
dent was not precluded from 'setiiag up the plea by reason of his omission to do so 


in 1916, and that the suit brought by him was quite competent, 

Second appeal against the decree of the District Court of 
Coimbatore in appeal suit No. 182 of 1919 preferred against 
the decree of the court of the Additional District Munsif of 


Coimbatore in O, S. No, 204 of 1918. 


T. R. Ramachandra Aiyar, P, S. Narayanaswami Aiyar and 
C, $. Swaminatha Aiyar for Appellants, 
C. V. Ananthakrishna Aiyar for Respondents, 


The Court delivered the following 


Judgment :—The facts antecedent.to this appeal are fully 
set out in the order of the Subordinate Judge in M. P. No, 
991 of 1920 printed in C. M. A. No. 33 of 1921. The short 
question before us is this: In a mortgage suit (Original Suit 


“No. 34 of 1911, Plaghat Sub-Court) on which a preliminary 


decree for sale had been passed in 1911, the 4th defendant died ` 
in April 1912 ; the final decree was dated 30th January 1913, 
No legal representative was brought on the record in the ap- 
plication for a final decree and no such application for the pur- 
pose of bringing him on was in fact made till September 1916, 
when notice was issued to 5th respondent (4th defendant’s son) 
in connection with a petition (M. P. No. 2348 of 1916) for trans- 
fer of the decree for execution to the Coimbatore Sub-Court to 
show cause why he should not be brought on as legal represen- 
tative of his father. The notice was affixed but the son did 
not appear, The decree !was transferred from Palghat to 
Coimbatore for execution, and in September 1917 the plaintiffs 
applied for execution and brought certain properties in Pollachi 
to sale. In March 1918 the Sth respondent instituted the 
suit (original suit No, 204 of 1918) of which this is the second 
appeal, for a declaration that the decree was not binding 
on him and for an injunction to restrain plaintiffs (in the 
mortgage suit) from executing it on his allegation that he came 
to know of the decree in February 1918. The District 
Munsiff dismissed the suit: the District Judge reversed the 
District ‘Munsif’s decree and granted an injunction, holding 
that the decree was a nullity as fat as plaintiff was concerned 
owing to the failure to-bring him on record when the fina, 


ji 


/ 
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decree was passed in Original Suit No. 34 of 1911. Hence this 
second appeal. The question is, was the learned District Judge 
right in the view he took of the law.? Mr. Ramachandra 
Iyer’s first point for the appellants is that plaintiff should have 
pleaded abatement of the suit as far as he was concerned at the 
earliest moment, i. e. in M. P. No. 2348 of 1916—September 
1916, when plaintiffs in original suit No. 34 of 1911 applied to 
have him brought on record as legal representative of the 4th 
defendant and that his failure to thus plead in 1916 bars him 
as it operates as res judicata, Mr. Ramachandra Iyer admits 
that section 11 of the Code of Civil Procedure does not apply 
in terms but he says the principle does and quotes the 4th ex- 
planation to the section, It appears to me that the very words 
in the section itself ‘in issue in a former suit’ which prevent the 
section applying would also prevent the explanation applying as 
the words “ former suit” are repeated in the cxplanation, The 
Privy Council case in Mungal Pershad Dichit v. Grija Kant 
Lahiri ! , is relied on for the position that a judgment debtor 
net having appealed from an order of attachment as being 
time-barred but in fact having acknowledged its validity cannot 
be heard to say that after that the decree was dead at the time 
the order for attachment was made. | 

There is no doubt that that was astronger ease than the 
present, 'Here the 5th respondent was found under the circum- 
stances to have been duly served with notice by affixture, but 
in the Privy Council case the judgment debtor actually applied 
for and obtained three months’ stay of sale. In Raja of Raimnad 
v, Veluswami Thevar, 2 alsoa Privy Council case, it was laid 
down that it is incumbent on a judgment debtor to bring forward 


a plea of limitation before the executing court if he intends to. 


rely on it. In this case the question of limitation was raised 
and decided, notas in Manjunath Badrabhat v. Venkatesh 
Govind Shanbhog, 3 where the objection was not taken and the 
whole proceeding was exparte. In Beni Prasad Kunwar v, 
Mukhtesar Rai, + (also quoted for respondent) it was contended 
that plaintiffs when brought in 1881 as representative of the 
judgment debtors liable under a decree of 1877 should have at 
once raised the objection that they were not then brought on, 
but such objection was too late. It was held that this did not 


n ee AA kakaa AAA aa 


(1920) 40 M. L J. 197 : 13 L. W. 190, (P.C.) 
(1899) I, L, R. 21 All, 316. 


1. (1881) I L.R. 8 Cal. 5! 
3. (1881) I. L- R, 6 Bom, 54. 
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apply to a case where there could be no representative, because 
there was no“party to be represented (he having died mean- 
while) and therefore no question as to who was the represen- 
tative. Mr. Ramachandra lIyer’s strongest argument however 
was based on Jungli Lal v. Laddu Ram Marwari, | which held 
that “neither the executing court nor any other tribunal is 
bound to take notice of a nullity though it may take the form 
of a decree”, * * * “In any case if the decree is void it 
can and ought to be disregarded without any formal proceeding 
to setit aside and the court had no jurisdiction to execute it 
against the property ,of a deceased defendant.” The decision 
apparently dissents from Kalipada Sarkar v Hari Mohan Dalal 2, 

Mr. Anantakrishna lyer’s answer to the arguments based 
on the cases above quoted is that a decree against a dead man 
is a nullity and is void; and that the validity of a decree cannot 
be discussed in execution. He quotes Zamindar of Ettiya-' 
puram v. Chidambaram Chetti? where it was held that the 
words “or of the jurisdiction of the court which passed it’ 
which occurred in S, 225 of the old Civil Procedure Code and 
which are omitted in the present Code were so omitted because 
it was felt that it was not for the executing court to go into 
questions of the jurisdiction of the court to pass the decrees. 
Kalipada Sarkar v. Hari Mohan Dalal 2 is quoted in the 
Judgment of Wallis, C. J. (in which Ayling and Coutts- 
Trotter, J]. concurred), as authority for the proposition 
that a court executing the decree cannot go behind it, 
It would thus seem that there is a conflict between this 
decision and that. in Jungi Lgl v. Laddu Ram Mar- 
wari 1, Weare bound by the former. I am further unable 
to see any real distinction in Mr. Ramachandra Iyer’s con- 
tention that Zamindar of Ettiyapuran v. Chidambaram 
Chetti 3 dealt only with the pecuniary (I think he meant 
territorial) jurisdiction, If the executing court is unable to go 
behind the decree it is called upon to execute, the particular 
mode in which the decree is invalid or in-effective cannot make 
any difference. 

In support of his contention Mr. Ramachandra lyer further 
quoted in reply Rangaswami Naicken v. Thirupati Naicken 4 and 
Lakshimanaswami Naidu v. Rangamma >. In the former there is 
4, (1919) 4 Pat.L.J.240. 2 (1916) I, L, R. 44 Cal. 627. 


3. (1920) I, L. R 43 Mad. 675 at page 687 : 39 M. L. J, 75. 
4, (1904) I. L, R, 28 Mad 26. © 5. (1902) 1. L. R. 26 Mad. 31. 
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a single sentence at page 27 which is clearly obiter and is not 
necessary for the decision, to the effect that in the case of a 
decree passed without jurisdiction, a party to the proceeding 
may impeach itas a nullity even though not set aside on appeal 
or otherwise. In Lakshmanaswani Nadan v., Rangamma 1 it 
was held that the sale of the office in question being opposed to 
public policy in so far as the decree embodied unlawful terms 
of a compromise, it is inoperative and will not be enforced. 
There the court had adopted the terms of the compromise and 
part of its terms were unlawful; therefore the court had no 
jurisdiction to pass such a decree under S, 375 of the former 
Code of Civil Procedure, No authority is quoted for the pro- 
position that the lawful character of the decree can be ques- 
tioned in execution proceedings and apparently the learned 
Judges felt no doubt on the matter, They cancelled the sale of 
the office which had been ordered in exectttion. The case seems 
clearly opposed to the Full Bench ruling in Zamindar of Ettiya- 
puram v, Chidambaram Chetti 2 which in my opinion would 
govern it. If | am mght the decision in Lakshmanaswami 
Naidu V. Rangamma | must be regarded as overruled. 

It seems therefore clear’ that as far as this court is concern- 
ed the executing court cannot go behind the decree, The cases, 
` Radha Prasad Singh v, Lal Sahib Rai, 3 and Beni Prasad Kun- 
war v. Mukhtesar Rai £ were also relied on. Inthe former it 
was held that in a suit in which mesne profits were decreed in 
1856 the amount of the same was not settled till 1877. Execu- 
tion was taken against the plaintiffs on the ground that they 
were heirs of the original judgment debtors. Held by the Privy 
Council they were not liable under the decree as the alleged 
ancestor died betore the issue of an executable decree as they 
were not made parties to the suit in which the decree was pro- 
nounced, just as in this case no final decree for sale was obtain- 
ed till after 4th defendant’s death, It is contended for the 
appellants that the only effect of the decision is that a person 
not a party and whose representatives are not parties cannot be 
bound by the decree. 

In my opinion, however, the decision goes further as the 
ground of the decision is expressly based on the death of the 
alleged ancestor before the issue of the money decree for mesne 


AA AA AAA rr 
1. (1920) I. L. R. 43 Mad, 675: 39 M. L. J. 75. 2. (1902) I. L. R. 26 M. 31. 
3. (1890) I. L. R. 13 All, 53. 4, (1899) I. L, R. 21 All. 316. 
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profits, I. L. R. 21 All. 316 has already been dealt. with and 
would appear to be against the appellants. Finally in Raghu- 
nathaswami Iyengar v. Gopaul Rao, 1 Ramesam, J said; “ But 
there is no substance in the distinction that where the decree 
was duly obtained against the deceased judgment debtor the 
sale in excution after a decree without the heir of the judgment. 
debtor properly,on the record is not a nullity.” 

The result of the authorities by which we are bound seems 
to be clearly against the appellants and I must hold that the 
District Judge was right in this decision that the decree against 
the deceased was a nullity and that that was not a matter 
which could have been gone into in execution. The present 
plaintiff was perfectly within his rights in bringing this suit 
from which this isa second appeal. See I. L, R. 21 All 316 
already quoted. The decision of the learned District Judge is 
right and the secondiappeal must be dismissed with costs. 


A. S, V. Second:appeal dismissed. 


— 


. PRIVY COUNCIL. i 
PRESENT : LORD BUCKMASTER, SIR JOHN EDGE, MR, AMEER 
ALI AND SIR LAWRENCE JENKINS. 


Venkata Row alias Ganesh Row ... Appellant, 
UV, 
Tuljaram Row and others ... Respondents. 


(On Appeal from the Madras High Court.) 


Hindu Law—Joint family —Father and minor son—Claims under decree in 
favour of the family—Com promise by father without sanction of Court—Release 
of claims—Order in Counctl—Constriuction ~Addition of members tothe joint 
family pendente lite—E ffect. 

Claims of a Hindu joint family under decrees cannot be relinquished by the 
manager where there ‘are minors in the famfly. Such a relinquishment by a 
compromise without the sanction of Court is wholly avoided by the suit of the 
minor when he comes of age,'the other party to the compromise being at liberty 


to pursue his remedies against the decrees by way of appeal. The benefit 


obtained by the avoidance of the compromise is liable-to be shared by all the 
other memberslof the family who may have come into existence pendente lite. 

The High Court, on restoring an appeal to its file, ought not to have stayed 
its prosecution by the Appellant pending the! disposal of another appeal to the 
Judicial Committee. 

Decree of the High Court reversed. 

Consolidated appeals (Nos. 23 and 24 of 1919) from a 
Decree of the|Madras High Court, varying a Decree of a Judge 


ee 


es 1. t (1921) M, W, N. 732 at page 735 : 41 M. L. J-1547. 
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of that Court in its ordinary Civil Jurisdiction and an order of 
the same High Court on a petition. 

Rajaram Row, the father of the Appellant on behalf of 
himself and as the guardian of his then minor son (the 
Appellant) sued and obtained in 1896 and 1897 two decrees 
for large sums against the first Respondent. The first Respon- 
dent preferred appeals against these decrees. Rajaram and 
the first Respondent entered into a compromise by which 
Rajaram released his claims and the first respondent withdrew 
his appeals. Sanction of the Court was not however obtained 
for the compromise. The present Appellant, on attaining 
majority, challenged the compromise by suit which was 
ultimately decided by the Judicial Committee in April, 1913.* 
Meanwhile in 1907 and 1910 Respondents 3 and 4 were born 
to Rajaram. The Order in Council of April 1913 was as 
follows :—“ That an agreement of Compromise dated November 
21, 1897, and the satisfaction entered thereunder are not 
binding on the Appellant, and that he ought.to be remitted to 
his original rights under the decrees in Suit No. 266 of 1886 in 
the file of the said High Court; that the suit out of which this 
appeal arises ought to be remitted to the said High Court in 
order that issues Nos, 6 and 7 may be disposed of.” The 
material issue for this report is No. 6 and is as follows :— “‘ 6. 
Is the plaintiff entitled to recover in any event more than a 
moiety of the amount sued?” 

In pursuance of this Order, the suit on remand was tried 
by Wallis |, who, on December 18th, 1913, delivered a prelimi- 
nary judgment,’ He directed that the after born sons of 
Rajaram (Respondents 3 and 4) should be brought on record. 
He held that the compromise of 1897 was binding on the half 
share of Rajaram and decreed that the Appellant and the 
Respondents 3 and 4 were together entitled to the other half 
share. He accordingly passed a decree on the'24th March 1914. 

Against the said decree, both the Appellant and the first 
respondent appealed to the High Court, the former claiming the 
whole of the decretal amounts and the latter contending that the 
the appellant was entitled to a one-fourth share only, The 
first respondent also presented a petition to have his appeal 
against the decrees of 1896 and 1897 restored. 


* See 25 M. L. J. 150 : 36 Mad. 295. 
1. See Ganesha Rao v. Tuljarama Rao. 26 M. L. J. 460. ` 
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Venkata Abdur Rahim, Officiating Chief Justice, and , Sesha- 
ea giri Ayyar J. who heard the appeals and the petition together 
ee delivered their judgment on the 30th August 1916. They held. 


that the declaration made by the Privy Council was not made 
in favour of the Appellant individually but as representing the 
joint undivided family and that his claim for the whole decretal 
amount would be opposed to the Order in Council made in 
1913. They therefore affirmed the decree of Wallis J. in these 
respects. On the first respondent’s petition, they restored his 
appeal (No, 4 of 1897) for hearing but stayed its prosecution 
pending the hearing of the present appeal by the Privy Council, 

The plaintiff appellant Venkata Row died in 1920 and is 
represented by his son in the appeal. Rajaram died in 1919. 
The joint family was dissolved/in 1917. 

1921, Nov. 7, 8.—De Gruyther, K.C, and Brown for the Ap- 
pellants :—Venkata Row was entitled to recover the whole fund. 
The Order in Council made in 1913 affected the whole fund, 
Rajaram did not purport to alien his half share in the fund by 
the compromise, The principles applicable to alienations of joint 
family property cannot be applied toa relinquishment of decretal 
claims. (Manjaya v. Shanmuga 1.) Venkata Row’s claim was on 
behalf of the joint family. If the compromise were to be treat- _ 
edasa conveyance of Rajaram’s half share, it should be 
treated as effectinga severance of the joint family, 
Ram Chunder v, Chunder Coomar Mundal 2; Naro Gopal 
v. Paragauda 3, Soundararajam v. Arunachalam Chetty 4, 4, Hurdy 
Narain Sahu v. Rooder Parkash Misser 5, If so, Veni Row . 
is entitled to a half share and his after born brothers (Respon- 
dents 3 and 4) cannot-have any share. 

Upjohn, K. C, and Dube for respondents 3 and 4. The 
compromise of 1897 is now treated by all the parties as 
wholly ineffective. Tuljaram Rao petitioned for restoration 
of his appeal of 1897 and the appeal will be heard in due 
course. He therefore treated the compromise as wholly void. 
Venkata Row is entitled to recover on behalf of the joint 
family. It is said that the joint family was dissolved in 1917 
and that there was no division before that date. Hence these 
two respondents are equally entitled to participate in the fund 
claimed by Venkata Row on behalf of the joint family 


(1) (1913) L L. R. 38 M. 684. (2) (1869) 13 M.I. A. 181, 
(3) ( )I. L. R. 4l B. 347. (4) (1915) I. L.R. 39M, 159. (F.B) 
(5) (1884) L. R 111. A. 26. I. L. R. 10 C, 626 (P, C. 
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C. R. Murray. Solicitor-General for Scotland and Ingram Venkata 
for the first respondent. The Order in Council made in 1913 ee 
declared that the compromise was not binding on Venkata Row eee 
merely. The compromise was left valid as against any other 
including respondents 3 and 4. Rajaram had power in 1897 to 
bind his after born sons by his acts. Mayne’s Hindu Law (8th 
Edition) para. 342. 

Upjohn, K. C,, in reply: The compromise could exist only 
as the act of the joint family. The'Order in Council made in 
1913 declared that it is not binding on the joint family and is 

wholly avoided, Rajaram, did not enter the compromise as mana- 
ger and did not intend to bind his after born sons. The terms 
of the compromise are consistent only with the continued ex- 
istence of the joint family and cannot be regarded as a sever- 
ance of the joint family status, 

De Griyther, K. C., replied in ithe first respondent’s cross 
appeal. ` 

1921, Nov. 8. The Judgment of their Lordships was 
delivered by 
~ Lord Buckmaster. The real question for determi- at 
nation on these appeals is as to the effect ‘of a Buckmaster. 
compromise entered into on the 21st November, 1897, 
between Rajaram Row, purporting to act both for 
himself and as guardian of his minor son Venkata Row and 
Tuljaram Row. The compromise related to certain claims then 
existing between Rajaram Row and his son, as constituting a 
joint Hindu family, against Tuljaram Row, and it arose in this 
manner. Originally Venkata Row, together with his four sons, 
Ramachandra Row, Luchmana Row, Rajaram Row, and 
Tuljaram Row, formed a joint Hindu family, governed by the 
Mitakshara law. Venkata Row died in 1871, survived by his 
sons, and in 1881 the joint family was dissolved, and a division 
of the joint estate tuok place, leaving the great part of it in the 
hands and under the control of Tuljaram Row, who was the 
manager of the family. In 1886 a suit was brought by 
Atmaram, the son of Luchman,. against Tuljaram Row, for the 
purpose of ascertaining the extent of the family assets remaining 
in his hands, for the necessary accounts, partition, and other 
reliefs, and to this suit all the members of the family were 
parties. Two orders were madein that suit, one on the 21st 
October, 1896, and the other on the 17th August, 1897, and by 


/ 
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YAA these orders Tuljaram Row was decreed as liable tọ pay to 
>A Rajaram Row and his branch ofthe family certain sums of 
cele rupees. The compromise to which reference has been made ` 
was a compromise of the rights possessed by Rajaram Row and 
his son under these decrees, 

The compromise was a very simple matter. It consisted in 
releasing Tuljaram Row from all liability to make, the payments. 
which he had been ordered by the High Court to make, pay- 
ments which were on the face of them considerable in extent ; 
and the only consideration mentioned was that Tuljaram would 
agree not to prosecute ah appeal which he then had on foot 
against these orders. In other words, Rajaram Row, acting in 
his own interest and on behalf of his infant son, gave up and 
surrendered, without any further struggle, all the rights to 
which he was then entitled, together with his son, in the 
decrees of October, 1896, and August, 1897. 

It is not surprising in these circumstances that on Venkata 
Row attaining his majority in 1906 he should have taken steps 
to challenge the validity of this compromise. A suit was ac- 
cordingly instituted by him under the name of Ganesha Row 
against Tuljaram and Rajaram Row seeking to recover the 
monies mentioned in the decrees as “the undivided son ” of 
Rajaram Row. He failed both before the Judge of first instance 
and in the Court of Appeal. The matter then came before the 
Judicial Committee, and on 8th April, 1913, it was decided 
that the compromise did not bind, and could not bind, the 
infant, who ought to be remitted to his original rights under 

the decrees in the suits referred to, and the case was remitteg 
to deal with the remaining issues on this footing. 

Two further sons were born to Rajaram Row before the 

~ case came on for hearing on remand, and as they were also 
members of the joint family with their father and the plaintiff, 
they were added as defendants and are the third and fourth 
respondents on these appeals. On behalf of the plaintiff it was 
argued that the compromise, became wholly ` ineffectual by 
virtue of the order, as the family had never been divided, that 
consequently: the new members of the family were entitled to 
their share and their rights could not be established if the 
compromise remained, 
Wallis, J., before whom the remitted issues were tried, 
decided that Ganesha could only be entitled to a half-share, but 


Lord 
Buckmaster. 
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as the further members of the family had come into existence, 
namely, fwo further sons of Rajaram, he directed that they 
should be added as defendants, and on this being done he 
decreed that Ganesha and his two brothers were together 
entitled to a half-share of the monies with interest, in other 
words, he gave Ganesha one-sixth of the whole. The judgment 
also dealt with other matters no longer material, and it gave 
rise to as many as four appeals, of which it is only necessary 
to consider that of Ganesha, whose representatives are the 
present appellants. His appeal, failed because the High Court 
regarded the order of the Privy Council as rendering the com- 
promise binding on Rajaram Row’s then existing share, but, in 
fact, the order only declared the compromise was not binding 
on Ganesha Row, who was remitted to all his original rights 
undér the compromised suits. 


The appellants urge that in the events that have happened 
this entitles the whole family eto share in the whole fund, as 
otherwise the rights Of the «ppellants would have been seriously 
curtailed by the order «hich intended that they should be 
preserved, 


Their Lordships think ihat this argument is well founded. 
The agreement of the 21st November, 1897, did not purport to 
be a release of individual rights or shares in the fund at all; 
it did not purport to effect any division of the joint family 
estate that then, existed between Rajaram and his son in the 
subject matter of these decrees. On the contrary, what it pur- 
ported to do was to release the whole of the debts that were 
then owing to the joint family, in consideration of Tuljaram 
not prosecuting his ap peals. 


Now it has been held by this Board that that attempted 
arrangement failed so far as the infant was concerned ; and, 1f it 
failed so far as the infant was concerned, their Lordships think 
that in the events that have happened it must also be 
regarded as failing wholly to convey any of the joint estate at 
all. They have arrived at that conclusion for these reasons. 
Rajaram Row, unless he was attempting to divide the joint 
family, ‘could only deal with this property with the consent of 
his son or in his capacity ‘as manager of the estate. In his 
capacity as manager of the estate he was only able to deal with 
it for ‘certain limited purposes, and none of those purposes are, 
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or can be, suggested as the consideration why these consider- 
able sums were released, It follows, therefore, that thé attempt 
to alienate, or to release, from the estate these substantial por- 
tions of the joint family property failed, and that there was no 
efficacy given to the arrangement that was then. contemplated, 

Their Lordships have expressly stated that this is their 
view of this agreement in the events that happened. It might 
possibly have been that different circumstances would have | 
arisen if Venkta Row, the son, had predeceased his father, and’ 
there had been no further members vf the joint Hindu family, 
In that case it is possible that the arrangement would have been 
one which Rajaram Row would have been unable to dispute ; 
but those are not the circumstances that exist at the present 
time. At the present tin.e the joint family continues; the joint 
family finds that this is a portion of the joint family estate 
which has been improperly alienated, and which they are 
entitled to recover. It, of course, follows equally upon that 
that Tuljaram Row will be entitled to prosecute his appeals, 
and their Lordships are a little astonished to find that, although 
liberty has been given to him to proceed, an order: has been ~ 
made which has restrained the prosecution of these appeals 
until after the hearing of these appeals by this Board. Were this 
matter ordinary English litigation, of course no tribunal here 
would consider hypothetical rights, the exact character and 
extent of which could only, be ascertained after the hearing of 
other pending litigation ; but unwillingness to»let litigants., who 
have entrusted their disputes to the Board for determination, 
from a place so far distant as dndia, be disappointed in 
receiving judgment, has led their Lordships to disregard the 
ordinary rules that are followed in these matters, and to hear 
the appeal notwithstanding the fact that it is impossible to know 
the exact amount upon which they will operate. 

In the result their Lordships will humbly advise His 
Majesty that the decrees of the High Court ought to be set 
aside aand that it ought to be declared that whatever sums may 
ultimately be recovered in respect of the monies that were 
ordered to be paid by the decrees of the 2!st October, 1896, 
and the 17th August, 1897, referred to in the agreement of the 
21st November, 1897, form part of the joint family estate which 
was constituted on the 2lst November, 1897, by Rajaram Row 
and his son Venkata Row. If, on the other hand, that family 
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has, as is stated, been dissolved, the declaration will be that the 
shares in the monies are to be fixed as at the date of its dissolu- 
tion. As regards the cross-appeal, the cross-appellants are 
entitled to have the case remitted to the High Court to hear the 
appeal O. S. A. No. 4 of 1897, and to issue a revised decree in 
O. S. No. 266 of 1886, finally determining the sum, if any, that 
is due, 


As regards the costs, the respondent, Tuljaram Row, must. 


pay one set between the appellants and the respondents, 
Ramachandra Row and Radha Bai. 
KV be. Appeal allowed. 
Solicitor. for appellant ; Douglas Grant, 
Solicitor for Ist respondent : Graham Pole. 
solicitor for respondents 3 and 4. Hy. S. L, Polak. 





PRIVY COUNCIL. 
PRESENT :—VISCOUNT HALDANE, LORD PHILLIMORE AND 


MR. AMEER ALI, 
Gopala Chetty and another .. Appellants * 


v. 


Vijayaraghavachariar Respondent. 


(on Appeal from the Madras High Court). 
Partnership —Dissolulion—Suit for uccownt— Dismissal—Second suit for 
share of assets subsequently recovered— Limtlation—Indian Limitation Act (1908), 
Schedule J. Art. 105—Indian Contract Act, S, 45. 


After the dissoluton and cotnplete winding up of a partoership, an asset 
which was not taken into accout but wealised subsequently by one of the partners, 
ought to be divided between the ex partners or their representatives according to 
their shares in the former partnership, Where however no accounts have been taken 
and an asset is recovered by one partner after dissolution, the proper remedy for 
the other partners is to have the accounts of partnership taken, Ifthe remedy for 
an account is barred, a suit for a share of the asset realised is also barred 
under article 106 of Schedule I to the Indian Limitation Act, 1908. 


Knox v, Gye 1. explained. 
Merwanji v. Rustomji, 2, Sokkauadha v. Sokkanadha, 3. Thiruvengada v. 


Sadagopu 4. disapproved. 
| Dayal v. Khatav, 5, Rivett Carnac v. Goculdas, 68. and (on appeal) 
Bhugwandas Mitharam v. Rivett Carnac 7 referred to. 
Decree oi the High Court reversed. 
1. (1872) 5 H. L. 656. 2. (1882) I. L. R. 6 B. 628. 
3. (1904) I. L. R. 28 M. 344. 4. (1910) I. L. R. 84 M, 112: 20 M. L, J. 987, 
5. (1875) I. L. R. 12 Bom. H. C. R. 97 6 ( JI, L. R. 20 B. 15.1 
7. (1898) 26 I. A. 32 
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Appeal (No. 128 of i920) from a Decree of the Madras 


High Court, affirming a Decree of the same Court in its origi- 


nal Civil Jurisdiction. 

A partnership entered into in 1908 between the Appellants, 
the Respondent and one Narasimhachariar, was dissolved in 
April, 1910..Narasimhachariar died in 1911. In November 1913, 
the adopted son of Narasimhachariar instituted a suit against 
the Appellants and the respondent for an account of partnership 
assets, The respondent was transposed as Plaintiff in that suit 
by an order of the High Court and continued it against the 
Appellant. 

In February 1915, the suit was dismissed as having been 
barred under art, 106 ol Schedule ! to the Indian Limitation 
Act, 1908. 


In April 1915, the respondent instituted the present suit 
against the appellants for recovery of his one-fourth share in 
certain assets ofthe old firm received by the Appellants on 
various dates. The trial judge held that though a general 
partnership account was barred by the Indian Limitation Act 
and by the decision in the first suit, there was nevertheless a 
right in a partner to sue his other patners for his share of the 
assets of the partnership, for which the period of limitation 
would be six years and not three and that therefore the second 
suit was in time. He gave the respondent a declaration that he 
was entitled toa quarter share in the amounts claimed and 
directed an account to be taken between the parties. 

An appeal against this decree. the trial judge was dis- 
missed by the High Court (Wallis, C. J. and Napier, J.) The 
learned judges affirmed the decree of the trial judge, observing 
ihat they were not prepared to go behind certain decisions of the 
Madras High Court which appeared to proceed upon the view 
that the receipt of assets by a former partner after dissolution 
gives rise to a fresh cause of action and that, otherwise, it 
would be quite impossible to distinguish the decision in 
Knox v, Gye !. 

1922, January 31; Lowndes, K. C. and Talbot for the 
Appellants: Under S. 265 of the Indian Contract Act the’ right 
of a partner to recover in respect of partnership dealings is to 
have an account taken and the surplus assets, if any, distributed. 
Apart from the Contract Act, there is no partnership law in 

1. (1872) L. R.5 H. L. 656. 
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India.. The Contraci Act is exhaustive with regard to these 
matters.  Mohori v. Dhurmodas Ghose}, This principle agrees 
with the English partnership law. Richardson v. Bank of 
England ?; Marshall v. Maclure 5, The judgment of the High 
Court was based upon its earlier decisions in Sokkanadha v, 
Sokkanadha 4, Thiruvengada v. Sadagopa > and China Kondian 
v. Narasappa ©: All these decisions followed the decision in 
Merwaiyji v. Rustomji 7, This last decision was based upon 
certain obiter dicta in Dayal v. Khatav 8 inferred from an 
erroneous view of certain observations found in Knox v, Gye 9 
though the actual decision was based upon Sedgwick v. 
Daniell 10, In Rivett-Carnac v, Goculdas U, Candy, J. adversely 
criticised the decision in Merwanji v, Kishi T but had to 
follow it. On appeal the decision of Candy, J. was affirmed on 
another ground; on a further appeal to the Privy Council in 
Bhugwandas v, Rivett Carnac 13, the present question did not 
arise. The Punjab Chief Cait declined to follow the Bombay 
case in Nehal Devi v. Kishore Chand 3, Even if these decisions 
are correct, they do not apply to the present case. The Res- 
pondent had already brought a suit which was dismissed. All 
the amounts in respect of which the present suit was brought 
were alleged to have been received on dates prior to the judg- 
ment in the previous suit, That Judgment operates as res 
judicata, The view that the receipt of these assets gives 
new cause of action is clearly wrong and it was specifically so 
stated in Knox v. Gye? The present suit is also barred under 
‘O, 2 R.2 of the Civil Procedure Code and article 106 of 
the Schedule I to the Indian*Limitation Act, 1908, 


Parikh for the respondent : There is no controversy in the 
Indian Courts with regard to the question raised in the Appeal. 
The principle was clearly enunciated in Merwanji v, Rusjomji 7 
and accepted in the later decisions. The rule being thus 
established in India from 1873, the Board would not interfere 
with it unless it conflicts with justice, equity and good con- 
science. It is a rule of procedure and is less open to alteration 





1, (1903) 30 1. A. 115. 30 C. 539. 2. (1838) 4 My & C. 165, 
3, (1885) 10 Ap, Ca, 325. 4, (1905) 28 M. 344. 
8. (1910) 34 M. 112. 6, (1914) 26 M, L. J. 221, 
7. (1882) 6 B. 628. 8. (1875) 12 B, H. C. R: 97. 
9. (1872) 5 H. L. 656. 10. (1875) 2 H. & N. 319, 
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on grounds founded upon the law or practice in England, The 
present action is one for money had and received by a partner 
who is liable to account under Ss. 258 and 263 of the Indian 
Contract Act. The decision in Knox v. Gye depended upon 
the effect of the section of the statute of limitation, The 
plaintiff therein had asked for a general account and failed, 
‘There was nothing to show that he would not have recovered if 
he framed his action suitably. On the other hand, the observa- 
tions of Lords Hatherley, Colonsay and Chelmsford suggest 
that he could have recovered. Under S. 45 of the Indian 
Contract Act, one partner can give a valid discharge. It does 
not therefore make any difference whether the claim is made 
by a: living partner or by the representative of a deceased 
partner. The decision of the Punjab Court turned on different 
considerasions. O. 2, R. 2 is not a bar as the receipt of 
the sums gives rise to a new cause of action. 

Lowndes K. C. in reply: The rule of justice, equity and 
good conscience is the rule of English law which will be 
applied unless it conflicts with Indian conditions, Raisangji v, 
Masludin 1, There can be no conflict here, The partnership 
law of India is founded entirely upon the law in England. 

The Judgment of their Lordships was delivered by 

Lord Phillimore. About the year 1908 a partnership was 
formed between Narasimhachariar, the respondent Vijaya- 
raghavachariar, the appellant Gopala now deceased and the 
appellant Ethirajulu, who for the purposes of this appeal also 


represents the first appellant. Naraismhachariar having died 


in 1911, a suit was filed on the Sth November, 1913, in the 
High Court at Madras by his adopted son against the res- 
pondent and the two appellants, praying for partnership 
accounts, and payment to him of his adopted father’s share. 
The plaintiff in this suit was, in some manner not now 
important to- consider, settled with, and retired from the suit 
and by an order of the High Court the respondent was trans- 
posed from his position as defendant and became plaintiff 
continuing the suit against the other defendants, the present 
appellants. 

The suit came on for hearing before a Judge of the High 
Court on the 26th February, 1915, when it was found that the 
partnership had been dissolved before the death of Narasimha 
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chariar, namely in April, 1910, and‘that therefore the suit was 
barred by article 105 of Schedule I of the Indian Limitation 
Act, 1908, which provides that a suit for accounts and a share 
of the profits of a dissolved partnership must be brought within 
three years of the date of dissolution. The respondent did not 
appeal. But on the 30th April of the same year he launched a 
second suit against the present appellants, which is now in 
question before their Lordships. 


In’ this suit, after setting out the proceedings in the 
previous suit and admitting that he had become disentitled to 
claim a general account and the payment to him of what might 
be found due and payable on the taking of a general account, 
he said thatthe sum of Rs. 18, 842 had been received by the 


appellants in various payments on various dates from debtors. 


to the old frm, and he claimed his quarter share in this total 
sum, The appellants put in a written statement in which they 
denied that they -had received any assets of the firm, said that 
if the accounts were to be taken the respondent would be found 
to be indebted to the firm, pleaded the Indian Limitation Act, 
and that the suit was barred by res judicata and certain other 
defences. The suit was tried before Kumarswami Sastriar, J., 
who gave Judgment on the 27 March, 1916, deciding the bulk 
of the issues in favour of the plaintif, now respondent, and 
giving him a declaration that he was entitled to a quarter share 
of the amount claimed and ordering an account to be taken 
with a view to showing whether there was any set off in respect 
of sums which might be’ due from the respondent to the 
appellants, By the schedule of the decree it appeared that 
approximately Rs. 11,000 of the sum claimed had been received 
before the institution of the first suit, and the whole of the 
balance before the decree in the first suit. The learned Judge 
held that though a general partnership account was barred by 
the Indian Limitation Act and by the decision in the first suit, 
there was nevertheless a rightin a partner to sue his other 
partners for his share of the assets of the partnership, for which 
the period of limitation would be six years and not three - ; and 
that, therefore, the second suit had been brought in time, The 
learned Judge ‘came to this conclusion on the authority of 
certain caSes decided in the High Court of Madras, following 
earlier decisions in the High Court of Bombay. 
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The present appellants appealed to the High Court in tts 
appellate jurisdiction, The appeal came on before Sir John 
Wallis C. J. and Napeir, J. and was dismissed, the learned Judges 
saying that they were not prepared to go behind three Madras 
decisions to the effect that a cause of action arises from the 
receipt after dissolution of PA of assets by a former 
partner, 


They Observed that these decisions appeared to proceed 
upon the view that the receipt of assets by a former partner after 
dissolution gives rise to a fresh cause of action. Otherwise, as 
they said, it would be quite impossible to distinguish the decision 
Knox v. Gye 1, It is from this dismissal that the present appeal 
is brought.. 

Though in the opinion of the appellate Judges the case of 
Knox v. Gye! unless it can be distinguished, would destroy the 
case of the respondent, it so happens that it is, upon a reading 
of certain passages in the speeches of the noble Lords who took 
part in that judgment that the series of cases in the Bombay 
and Madras High Courts, upon the authority of which judgment 
has been given for the respondent, proceed. lt ts, therefore, 
important to begin the consideration of the law with a careful 
analysis of that case. 

Gye was lessee of the Covent Garden Theatre and for the 
purpose of the concern obtained in 1853 a considerable sum of 
money from one Thistlethwayte on terms of partnership, 
Thistlethwayte died in 1854, making Knox his executor. Knox 
in the second bill which he filed (which was the one that came 
under consideration in the House of Lords) contended that 


thereafter he and Gye continued the partnership. In 1854 


negotiations were entered into with one Hughes for the tem- 
porary use of Her Majesty's Theatre, and a sum of £5,000 was 
paid to Hughes in advance for this’: purpose. Hughes did. not 
carry out his share of the bargain, Gye sued him for the 
£ 5,000 and recovered judgment, but not succeeding in getting 
the money, he ultimately accepted, in 1867, the sum of & 2,500 
by way of compromise, In 1856, the Covent Garden Theatre 
was burnt down and Gye took the Lyceum Theatre, In 
October, 1864, Knox filed the bill against Gye praying for 
accounts from the date of the original advance by Thistleth- 
wayte, for the ss up of the alleged partnership between 


(1). (1872) L. R. 5 H. L. 656, 
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Gye and Thistlethwayte, that Knox might have his share of the 
sum advanced by Thistlethwayte, including a share of the 
money recovered or which ought to have been recovered from 
Hughes, and share of the profits of the partnership. The 
answer set up by Gye in substance pleaded that Thistlethwayte’s 
share was confined to the business of the old theatre, the whole 
capital of which was lost by the fire; that Knox was not entit- 
led to any accounts ; that his rights if any arose at law and not 
in equity and that whichever way, they arose, the statute of 
limitation was a good answer, 


The Vice Chancellor, Sir William Page Wood, made a 
decree in favour of Knox, being of opinion that the statute of 
limitation did not apply, either as regards the money received 
from Hughes, which he treated as an equitable claim enforce- 
able in equity, or as regards the share of Thistlethwayte in the 
partnership, the statute being provented from applying to that 
part of the claim because of the fiduciary relation between 
Thistlethwayte and Gye, and by the fact that the money 
recovered from Hughes was received within six years before 
the institution of the suit. 


On appeal the Lord Chancellor, Lord Chelmsford, reversed 
this decree. When the case came on for hearing before the 
House of Lords, the House was composed of Sir William Page 
Wood, now become Lord Hatherley and Lord Chancellor, Lord 
Chelmsford and Lords Westbury and Colonsay. At the close of 
the appellant’s case the House was of opinion that the partner- 
ship never extended to the Lyceum business, and counsel for 
respondent were directed to confine themselves to the argument 
upon the statute of limitation, It was apparently considered 
that if the statute of limitation was to be applied, the right of 
Knox accrued in December 1854, upon the death of Thistleth- 
wayte, the partnership being dissdlved by his death, and that 
the bill not being filed till 1864 was out of time ; and with the 
possible exception of Lard Hatherley, the noble and learned 
Lords who’composed the House held that the receipt of money 
from Hughes more than six years after the partnership was 
dissolved did not take the case out of the operation of the statute. 
If, therefore, the statute was to be applied it constituted a good 
defence. The matter then remaining for decision was whether 
this was a case where equity followed the law, and consequently 
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the relief was barred. This was so held, Lord Hatherly dissent- 
ing, and the suit was accordingly dismissed. 

Now it will be observed that the sum of £2,500 was 
received within the statutory period, and its receipt was the 
receipt by Gye of a partnership asset. l 

The case would seem, therefore, to be in point, and (the 
suit having been dismissed) adverse to the present respondent. 
But as the suit was one for a general account and not merely 
or even by way of addition to recover Knox’s share of the sum 
received from Hughes, and as there are in the speeches of the 
noble and learned Lords some passages where a case like the 
present is put by way of hypothesis, the decision in Knox v. 
Gye 1 neednotbe taken for the purposes of the present judgment 
as laving down a final determination of the law on this point, 

Nevertheless the observations in that case when carefully 


considered do not warrant the construction which has been put 


upon them by some of the Courts in India, but.on the contrary 
warrant the conclusion to which independently of authority a 
little clear thinking leads. 

Lord Hatherley, for the purposes of his observations, takes 
the case of a partnership dissolved by death and an account 
being taken “ that everything which could be ascertained had 
been then ascertained and adjusted, that the account was 
and that releases were given releases which as he 
to the extent of the claim that then existed 
against the surviving partner.” He assumes that in that case 
an asset for which no allowance has been made falls in and is 


surviving ex-partner ; and he holds that in such. 
partner could claim his 


complete 
says “could only go 


received by the 
a case the executor of the deceased ex- 


share. 
Lord Colonsay with a similar train of thought speaks of a 


sum of money “ unexpectedly recovered.” 

Lord Chelmsford says; “It was said that upon payment of the 
debt by Hughes a new right had accrued to the appellant. But 
the right to sue for what ? The answer must be for an account. 
But that he was entitled to all along, and the account must have 
included this very debt of Hughes, the receipt of which is 
ve created a new right to an account.” It is 
later on in his speach some rather vague 

have led to his having been supposed to 
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take the view that even when partnership accounts cannot be 
taken a $uit may be brought for a specific item ; but the whole 
tenor of his reasoning shows that he is contemplating the 
circumstances supposed by Lords Hatherley and Colonsay. 
Lord Westbury's language is striking—he is not contemplating 
this particular case, but discussing the effect of the statute of 
limitation. He says :— 

It well be asked whether the bar by statute can be greater than a release 
between the parties, In the answer to that question the nature of the release must 
be required to be stated. If on an account stated a release is given, the release 
will be limited to that account and will not bar the right of an executor to have 
an account of subsequent receipts. But if the release be of the right to an account 
altogetner, then the release will be exactly equivalent to the bar here created by 


the statute and will bar all right whatever to claim the benefit of any subsequent 
receipt by the accounting party. 


The rule of law then is the followng :— 


If a partnership has been dissolved and the accounts have 


been wound up and each partner has paid what he has to con- . 


tribute to the debts of the partnership and received his share of 
the profits, the mutual rights and obligations having been thus 
all discharged, and then it turns out afterwards that there was 
some item to the credit of -the partnership which was either 
forgotten or treated as valueless by reason of the supposed 
insolvency of the debtor or for any other, cause, which item 
afterwards becomes of value and falls in, it ought to be divided 
between the partners in proportion to their shares in the 
original partnership. There is no reason why one should have 
it more than the other. 

The case will not often occur. If the debt is incurred to 
the firm and both the ex-partners are alive the debtor can only 
safely pay upon the receipt of both, for the agency of each for 
the other has ceased with the dissolution of partnership, and 
both receiving and being in possession each can insist upon 
his proper share. 

Lord Hatherley points out the most probable occasion 
when it would arise, namely, when one of the partners is dead 
and the debt has accrued at law to the Surviving partner who 
thus becomes solely possessed of the former partnership item ; 
and he says that in such a case the executors of the deceased 
ex-partner would have a right to recover their testator’s share 
from the expartner who has received the whole. It is not so 
certain that this particular case would arise in India by reason of 
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the provisions of.S. 45 of the Indian Contract Act, upon which 
section apparently different decisions have been given in the 
several High Courts in India. (see Sir F. Pollock’s work on © 
the Indian Contract Act, page 193). ‘It is, however, possible to 
conceive of other cases in which this principle might have to 
be applied, A partner might contract really for the partnership, 
but apparently as sole principal and in that capacity be the sole 
recipient of a partnership item. 

At any rate, in all cases where for any reason it did occur ' 
that after the dissolution and complete winding up of a paruer- 


ship an asset which had not been taken into account fell in, it 


ought to be divided between the ex-partners or their 
representatives according to their shares in the former partner- 
ship. | i 
If on the other hand no accounts have been taken and 


there is no constat that the partners have squared up, then the 
proper remedy when such an item fallsin is to -have the 


accounts of the partnership taken; and if it is too late to have 
recourse to that remedy, then it is also too late to claim a share 
in an item as part of the partnership assets, and the plaintiff does 
not prove, andcannot prove that upon the due taking of the 
accounts he would be entitled to that share. It might well be 


the case that one of the reasons why no final balancing of 


accounts took place was that A owed the partnership so much 
money and that it was anticipated that B. would hereafter 
receive a articular item which would operate substantially to 
balance the claim. 

The principle above set forth “being reasonably clear and 
intelligible, it remains for their Lordships to discuss certain 
decisions in the Indian Courts. 

g The first case on this matter was Dayal v. Khatav ! decided 
in the year 1875. The judgment in that case rested upon other 
and incontrovertible grounds, but there were obiter dicla in the 
course of the judgment which no doubf would help the present 
respondent. These obiter dicta were relied upon by Latham J, in 
Merwanyiv. Rustomji 2 decided in the year 1882, That decision 
is no doubt in point and in favour of the respondent; but it is to 
be observed that it was largely based upon the obiter dicta in 
the previous case. 


AST Ah OP pe RAR emer re ee 
TT, (1878) 12 B. H, Ç, R.97. 2, (1882) I. L. R. 6 B 6 28. 
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The third Bombay case was Riveti Caruac v. Goctildas |. 
Candy. |. sitting as a single Judge in the first Court criticised 
the previous Bombay decisions, but said that he was bound by 
them. Accordingly he held that though a claim for a general 
partnership account was barred by limitation a.claim for a 
share of moneys received by the partnership within the period 
of limitation was not barred; that the plaintiff was entitled to 
recover Hemabai’s and Gokuldas’ shares of the said money ; and 
that the second defendant was entitled to set off against this his 
share of certain moneys received by the plaintiff as part of the 
assets of the said partnership. The High Court in appeal held 
that the respondent’s claim to an account of the partnership 
dealings was not barred by limitation because under S. 17 of 
the Limitation Act (Act XV of 1877) when a person, who, if 
living, would have a right to sue, has died, the period of limita- 
tion is to be computed from the time when there is a legal 
representative of such person capable of instituting the 
necessary suit, and gave the plaintiff a decree for the assets 
which he claimed. The case came on appeal to His Majesty 
in Council in 1898, and is reported as Bhugwandas Mitharam 
v. Rivett Carnac 2. This Board agreed with the decision of the 
High Court that the claim was not barred by the Limitation 
Act, but their Lordships thought that the decree given by the 
High Court was too wide; and directed an account to be taken 
of the partnership transactions. They made no observations 
on the particular point now under consideration, and the case 
may be left out of consideration except to the extent to which 


it embodies the criticisms of Candy, J. 


Their Lordships now turn to the Madras cases, In Sokka- 
nadha v. Sokkanadha 3 decided on appeal by the High Court in 
1904, The decision in Merwanji v, Rustomji + was followed as 
an authority, and reasons were superadded why in the opinion 
of the learned Judges it was right. One passage may usefully 
be quoted :— : 

Even on principle it would seem that this conclusion is the better one, for 
why should the fact that a suit for a general account is no longer maintainable 
be used to secure to some of the partners exclusively the benefit of realisation of 
assets made under circumstances which raise no question of limitation with 
reference to a claim strictly confined to a share of what was realised. Of course, 
to allow such a claim to be maintained without the defendant being at liberty to 


ar AA ee ee eee 
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3, (1904) I. L. R. 28 M 344. 4, (1882) I. L. R. 6 B. 628, 


P.C. 
Gopal 
Chetty 
vV: 
Vijaya 
raghava- 
chariar, 
Lord 
Phillimore. 


PG. 
Gopal 
Chetty 
v. 
Vijaya 
raghava- 
chariar. 
Lord 
Phillimore 


316 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLIII: 


go into the whole accounts and if possible defeat the plaintiff's claim by showing 
that the net balance is against the plaintiff would be quite unjust. The view we 
follow avoids such undesirable results while it secures to all the partners their 
fair and proper shares in assets with reference to which no question of lapse of 
time is capable of being raised under the law. 

With great deference this reasoning begs the question. 
How is it to be known that some of the partners would 
exclusively benefit by the .realisation of assets which come in 
after dissolution? To meet this objection the learned Judges 
assume that accounts may be taken and that they have done 
enough for the ex-partner who is sued in saying that he may 
have the accounts taken. But if the policy of the law be that 
after the period of limitation no accounts shall be taken, for the 
excellent reason that materials for taking such accounts may 
have disappeared, it is not legitimate to say to the person sued, 
Hither pay onthe footing that accounts have been taken 
which we know have not been taken and on the footing that all 
matters have been squared up between you and your partner 
when we have no knowledge that there has been any such 
squaring up, or submit to that taking of accounts against which 
the legislature has protected you.” 


Thiruvengada v. Sadagopa ‘also referred to in the judg- 
ment of the High Court in the case now under appeal may be 
taken to be to the same effect. 


On the other Land, the Chief Court of the Punjab has ex- 
pressed its inability to follow these cases (Punjab Records 
1910, case 97, page 298). 


Their Lordships have no information as to the matter 
having come before the High Court of Calcutta, 


These decisions having been thus analysed appear to rest 
upon some obiter dicta which do not purport to express Indian 
Law, but are the result of the construction which some learned 
Judges have put upon the decision of the House of Lords in 
Knox v, Gye, 2 and. inferences drawn from that decision, and 
except for the reasoning upon which their Lordships have 
already commented in Sokkanadha v. Sokkanadha 3 to have no 
other: basis. As their Lordships have already pointed out the 
obiler dicta in the Bombay High Court are founded upon a 
misapprehension of what took place in Knox v, Gye, 2 





1, (1910) I. L. R. 34 M. 112. 2. (1872) L. R. 5 H. L. 656. 
l 3. (1904) T. L. R. 28 M. 344. 
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The present case is a striking illustration of the mischief 
which might result from following the conclusion at which the 
learned Judges in the Court of Appeal have arrived. The very 
items for which the respondent is now suing were actually 
items which would have come into the account on his claim 
against the appellants for a partnership account in the suit in 
which he failed. 

_ As their Lordships have arrived at this conclusion, it is 
unnecessary to consider the further point raised on behalf of 
the appellants that the dismissal of the previous suit constituted 
the bar of res judicata, 

Their Lordships will humbly recommend His Majesty that 
the appeal be allowed and that the suit be dismissed and that 
the appellants have their costs here and below, 


. Appeal allowed. 
Solicitor for appellants: Douglas Grant, 
Solicitor for Respondent: John Josselyn., 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE AYLING AND MR, JUSTICE ODGERS. 
Musaltarakath Muhamad alias Bava ... Appellant in the Se- 
cond Appeal and 
Petitioner in the C, 

R. P. (5th deft.) 


v, 

M.R.Ry. Manavikrama the Zamorin ... Respondents in both 
Rajah Avergal represented by the (Plaintiffs and De- 
Court of Wards Agent and Esta'e fendanis Nos, 1 to 4 
Collector K. Srinivasa Rao Avl. and 6 to 13.) : 


C.P. Code V of 1908--Or, 41, R. 17--“Appearance”--What amounts to —-Ap pell- 
ant not appearing in person and pleader with instructi ons to apply for adjourn- 
meni applying for same and withdrawing from appeal when adjournment not 
` granted—Effect—Dismissal of appeal on _ineriis—Legality—Second appeal 
against order of dismissal—Proper order in—C. P. C. of 1882—S. 556—C. P.C, 
of 1908—O. 41, R. 17—Change tn language—Ef fect and scope. 

On a date on which a first appeal was posted for disposal before a sub-court 
the appellant was not present in court, but a Vakil holding vakalat from him 
was present and applied for an adjournment, This was refused, whereupon the 
Vakil informed the Court that, as he had no instructions or papers, he could not 
argue the appeal, and took no further partin the proceedings. The Sub-Court, 
instead of at once dismissing the appeal for default under O. 41, R, 17, consider- 
ed the evidence bearing on appellant’s claim with reference to his appeal memo 


and dismissed the appeal with costs. | 
S ee ee 
S. A. No. 1499 of 1920, 23rd March 1922, 
(C R. P. No. 682 of 1920.) 
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Held, (1) that there was no‘ appearance’? on the part of the appellant 
within the meaning of O. 41, R. 17 C. P, C,; ° 


(2) that the Sub-Court bad no power to go into the merits of the case and to 
dismiss the appeal on its merits ; 


(3) that the proper order to be made in Second appeal was to set aside the 
order of the Sub-Court dismissing the appeal on its ‘merits as ultra vires and to, 
direct him to restore the appeal to file and dispose of it according to law. 


Observations on the scope and effect of the change in .the wording of O, 41 
R. 17. 

Second Appeal against and Civil Revision Petition praying 
the High Court to revise the decree of the Court of the Subordi- 
nate Judge of South Malabar at Palghat in A. S. No. 72 of 1919 
(A. S. No. 224 of 1919 District Court) preferred against the 
decree of the court of the Additional District Munsif of Tirur in 
O. S, No. 354 of 1917. 


K. P. M. Menon for Appellant. 


C. Madhavan Nair and K. P. Ramakrishna Aiyar for Res- 
pondents, 


The Court delivered the following 


Judgments :—.4yling, J.:—Appellant (and petitioner before 
us) was the 5th defendant in O. S. No. 354 of 1917 on the file 
of the Court of the Additional District Munsif of Tirur which 
was decreed in favour of Plaintiff. He preferred an appeal 
which was posted for disposal before the Subordinate Judge of 
Palghat on 10th February 1920. On that date, as appears from 
the record appellant was not present but a vakil Mr. V. Siva- 
rama Panikkar holding vakalat from him was present in court 
and applied for an adjournment (M. P, No, 378 of 1920), This 
was refused. As far as I can gather, he seems to have then 
simply informed the court that as he had-no instructions or 
papers, he could not argue the appeal and to have taken no 
further part in the proceedings. In these circumstances the 
Subordinate Judge instead of at once dismissing the appeal for 
default under O. 41, R. 17 considered the evidence bearing 
on appellant’s claim with reference to his appeal memorandum 
(I use his own words) and dismissed the appeal with costs, 

Mr. K. P. M. Menon contends that it was not competent 
to the court to inquire into the merits of the case in the absence 
of appellant and his pleader; but only to deal with it under 
O. 41, R. 17 against an order under which he would have 
tight of application for re-admission under R, 19, 
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1 think in the tcircumstances set out above we cannot 
distingwish the case from one in which the appellant was absent 
and entirely unrepresented. To all intents and purposes he was 
unrepresented for it is clear that Mr. Sivarama Panikkar was 
only instructed to apply. for an adjournment and was in no 
position to pretend to argue the merits of the appeal. As 
appears from the order on M. P. No. 378 of 1920 he had not 
studied the appeal and had been given no papers, The case is 
precisely similar to that in Satish Chandra Mukerjee v. Ahara 
Prasad Mukerjee 1 in which a full Bench of the Calcutta High 
Court held that the party must be deemed to be unrepresented. 


Our attention was drawn to a case of thisiCourt, Patinhare 
v. Vellur,2 in which in somewhat similar circumstances a 
Bench of this Court held that the court was bound to write a 
judgment and apparently to dispose of the appeal on its merits, 
The effect of this case has been discussed at page 414 of the 
report of the Calcutta case: and it has been treated as 
merely a pronouncement as to the correct course to be adopted 
where it is found as a fact that there was no default. The 
judgment starts off by saying that in that case there was no 
default and lays stress on the fact that the vakil did not with- 
draw from the case, I think we are justified in declining to 
treat -it as an authority on what constitutes default: and I 
observe that ina later case Venkatarama Ayyar v. Nataraja 
Ayyar $ another Bench of this court has held, without reference 
to it, that where the Vakil was not instructed to argue the case 
but only to apply for an adjournment there was no appearance. 

Proceeding then one the footing: that appellant was 
unrepresented was it competent to the Subordinate Judge to go 
into the merits of the case ? 

It seems to be clear law that under the Ccdes preceding 
the present Code an appellate Court in such circumstances had 
no power to go into the merits :—vide Mohesh Chun der v. 
Thakur Dass * quoted with approval in Satish Chundra Mukerjee 
Ahara Prasad Mutkerjee 1, 
| For respondent it is contended that the law is different 
under the present code, because the wording of S. 556 of the 
old Code “shall be dismissed ” has been changed in O, 41, R. 17 


l. I. L. R. 34 Cal. 403. 2. (1902) 1. L. R. 26 Mad: 267. 
'3. (1913) 24 M. L.J. 235, 4. 20 W. R, 435. 
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into “the court may make an order that the appeal be dismissed”. 
The question is whether this change of language was mtended 
to throw open the door to a course which the courts had held 
under the preceding enactment to be undesirable apart from its 
legality vide MoheshiChunder v. Thakur Dass |, 

It is quite possible to give effect to the change from, 
“Shall” to “may” without going to this length. Under the old | 
Code, the Court apparently had no power to adjourn the appeal 
in order to give the absent appellant a further opportunity to 
put in an appearance. Under the present Code that course 
certainly open to it: and I can see no reason why this latitude 
should not have been the object of the change. 

The objections to allowing an appeal to be rejected on its 
merits without hearing the appellant remain the same as when 
Sir Richard Couch wrote his Judgment in Mohesh Chunder v. 
Thakur Dass 1 and it seems to me that to allow it might expose 
an appellant to a prejudice which could hardly have been 
contemplated. What remedy is Open to an appellant “who has 
been unavoidably prevented from appearing at the hearing, but 
whose appeal has been gone into and decided against him on 
its merits? ` If the Court’s order is not to be treated as one 
under O, 41, R. 17, R. 19 which provides for readmission 
can have no application. The only possible remedy for 
such an appellant that is suggested -is an application 
for review. But it is by no means clear that such 
an application would lie in view of the provisions of 
O. 47, R. 1: and in any case it could only be entertained by 
the same judge as dismissed the appeal. Moreover there would 
be no appeal against the rejection of the application for review, 
such as is provided in the case of an application under 
O. 41, R. 19. 

There is very little authority on this point, probably 
because it is most unusual for an appellate Court to go into the 
merits of an appeal liable to be dismissed for default. We 
have only been referred to two decisions each by a single judge 
of the Patna High Court one on each side, These are Mangar 
Singh v. Bharat Prasad ? and Daulat Singh v. Srinivas Prasad 
Singh >. Neither, if I may say so, with respect contains much 
discussion of the point. 


Se E a a 
1. 20 W. R. 425. 2. (1918) 51 I. C. 46, 
“3. (1919) 571, C, 75. 
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For the reasons above indicated I think the Subordinate 
Judge ‘ad no power to go into the merits of the appeal as iie 
has done in this case, 

The last point for determination is what order we should 
pass in the matter. It has been suggested on the autho- 
rity of the Calcutta cases quoted above, that we must 
treat the order as one passed under O, XLI, R. 17 and refer 
the appellant-petitioner to his remdey under R. 19. It is by no 
means certain that after this lapse of time that remedy would be 
effective. The time for application under R. 19 (one month) has 
of course long expired, and it is doubtful whether, if an applica- 
tion were filed now, either S, 5 or S. 14 of the aiao Act 
would enable a court to excuse the delay. We think we are 
not precluded from taking another course. The order of the 
Subordinate Judge is on the face of it an order dictated by a 
consideration of the merits of the case and as we hold, an 
illegal order. Such consideration of the merits would be 
irrelevant to an order under O. 41, R. 17. We therefore set 
aside the order of the Subordinate Judge dated 10th February 
1920 as ultra vires and direct him to restore the appeal to tile 


and dispose of it according to law. Costs in this court will be: 


costs in the cause. 

Odgers, J. :—The question in this appeal is whether the 
Subordinate Judge was right in discussing the case on its merits 
and dismissing it thereon instead of merely passing an order of 
dismissal of the appeal for default under O. 41, R. 17. This 
would entitle the unsuccessful appellant to apply for readmission 
of the appeal under R. 19 of the same order. In this case the 
appeal was not argued as the appellant had given no instructions 
to his vakil though the appeal is said to have come on ‘ in the 
presence of Mr. V. Sivarama Panikker, Vakil for the appellant.’ 
The Vakil was therefore certainly present and I must assume 
that he informed the Judge (as appears from the judgment) that 
he had no instructions and could not proceed further. In 
Satish Chandra Mukerjee v. Ahara Prasad Mukerjee\ a full 
bench of the Calcutta High Court held that an application by 
a pleader who is instructed to apply for an adjournment which 
is refused is not an appearance within the meaning of the Civil 
Procedure Code and that a dismissal in such cases is for default. 
In Venkatarama Iyer v. Nataraja Iyer 2 it was held there was no 


1 (1907) I. L. R. 34 Cal. 403. 2, (1912) 2} M. L. J. 235. 
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appearance where the pleader only applied for an adjournment, 
In Patinhare v. Vellur Krishna Menon 1 the pleader for appellant 
appeared and asked for an adjournment which was refused. He 
did not withdraw from the case. Held by the High Court that 
the Judge was bound to write a judgment and could not dismiss 
for defualt. This appears to me to be an entirely different case 
and is not applicable to the facts of the case before us as the 
court there held there had been an appearance. In Mangar 
Singh v. Bharat Prasad 2 a single Judge of the Patna High Court 
held that where a pleader intimates he has no instructions, the 
proper course is to dismiss for default. In Daulat Singh v. Srini- 
vas Prasad Singh 3 a single Judge of the same High Court 
held that when appellant fails to appear the Court has power to 
decide on the merits. The earlier case is not referred to and in 
neither of these Patna cases are any convincing reasons for the 
decision given. With respect Ido not think they carry the 
matter further and I think it must be taken that an appellant 
represented by a pleader who says he has no instructions and 
cannot proceed has not appeared. Under S. 556 of the Code of 
1882 the court was bound to dismiss an appeal if the appellant ' 
did not attend : the word used in O. 41. R, 17 is ‘ may ’, Does 
this mean that the court may decide the case on the merits ? If 
it does the decision if against the appellant is only oper to 
review under O. 47, R. 1 and the only clause applicable would 
be ‘any other sufficient reason’,’I think it very doubtful if the 
court would apply this clause in which case the appellant who 
(or whose pleader) might have some quite legitimate ground 
for failing to appear at the hearingeof the appeal would be left 
without remedy there being no appeal from a refusal to review. 


In my opinion it cannot be said that the word ‘may’ was 


inserted in the present Code in order to bring about these 
serious consequences but more likely in order that the Court 
might exercise its discretion whether or not to dismiss the 
appeal forthwith if the appellant or his pleader for one reason 
or other were not present when the appeal was called on and 
therefore does not mean that the court is entitled to decide the 
case on the merits under such circumstances. The point is 
apparently almost a novel One and naturally so as it would 
only be rarely that a judge under such circumstances would 


I, (1902) 1, L. R. 26 Mad, 267. 2. (1919) 511. C. 46. 
3. (1920) 57 I. C. 75, 
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feel ‘called upon to deal with the case on its merits which under 
the present circumstances the Subordinate Judge was not 
entitled to do. I therefore think that the judgment of the 
Subordinate Judge must be treated as one without jurisdiction. 
a F agree with the order proposed by my Lord. 


A. S, V. Order set aside. 


PRIVY COUNCIL. | 


PRESENT ;— VISCOUNT CAVE, LORD SHAW, SIR JOHN EDGE 
AND MR. AMEER ALI, 


Radhakrishna Ayyar and Another .... Appellants * 
v. l 
Sundaraswamier ... Respondent, 


(On Appeal from the Madras High Court) 


Privy Council practice—Valuation of Appcal—High Couri Certificate—Con- 
clusive character—Rule 2 of Order in Cottncsl of 1838—Present wule—Putiah— 
Madras Estates Land Actl of 1908, S. 52 sub-S. 3—Previous decree under 
Madras Act VIII of 1865—Effect. | 

Rule 2 of the Order in Council of 1838 which provided that the certificate of 
the High Caurt was conclusive as to the valuation of the appeal te the Privy 
Council had been left out of view in some cases before it was repealed by the 
Order in Council made in 1920. It may- be that the sum of money actually at 
' stake does not represent the true value of the appeal and, where greater value than 
that actually at stake was established, the Board is free to proceed with the ap- 
„peal. - = g meL? ee 
A puttah tendered in accordance with a decree made under Madras Act VIII 
‘of 1865 may nevertheless remain in force within the meaning of S. 52 Sub-S. 3 


of the Madras Estates Land Act I of 1908, 


Decree of the High Court affirmed, 


Appeal (No. 112 of 1918) from a decree of the Madras 
High Court, varying a decree of the District Judge of Tanjore 
‘passed on appeal froma decree of the Revenue Divisional 
“Officer of Kumbakonam. 

l — The Appellants are occupancy tenants and the respondent 
is the inamdar. 

“Ina previous litigation under the Madras Act VIII of 1865 
the inamdar obtained decrees enforcing puttahs substantially in 
the form now tendered. Puttahs tendered for faslis 1318, 1719 
“and 1320 were refused by the appellants and the inamdar 
brought the present suit for arrears.of rent, The Courts in 
India held that the puttahs previously decreed were in force 
by virtue of S. 52 sub-S,3 of the Estates Land Act. The 


* P. C. Appeal No. 112 of 1918. ú 14th March, 1922, 
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High Court granted the relief claimed. The terms of the 
puttahs are noted in their Lordships Judgment. j 

The present appeal was dismissed by the Board in 
December 1920 on the ground that the certificate of the High 
Court granting leave to appeal was insufficient (48 I, A. 31: 
40 M. L. J. 229.) Subsequently a certificate which was not inclu- 
ded in the original record was produced and the appeal was 
restored by an order in Council made in June 1921, 

Both the certificates are set out in their Lordships’ Judg- 
ment, | 

1922 February, 9. De Gruyther K.C. and Parikh for the 
respondent, The appeal is not competent. The rent. claimed 
was only Rs, 4,500. The certificate of the High Court is wrongly 
given and a wrong certificate is fatal to the appeal, 
Banarst Pershad v, Kashi Krishna Narain \) Radha Krish- 
na Das v. Rai Krishna Chand (i, . 

Lowides, K, C. and Brown for the appellants. The 


true value of the appeal does not wholly depend upon 


‘the snm actually claimed, Gooroopershad Khoond v. Juggut 


Chunder 8), The sum claimed is the annual rent payable and its, 
capitalised value has to be taken into consideration, Under 
R. 2 of the Order in Council of 1838, which was in force when 
this appeal was presented, the certificate of the High Court is 
conclusive as to the value of the appeal. The Order in Council 
made in 1920 repealing the Order of 1838 does not apply to 
the present appeal, ` | 

De Gruyther, K.C. in reply, This appeal is presented 
under the Code of Civil Procedure and R. 2 of the Order of 1838 
does not apply. In Radha Kunwar v. Reoti Singh 4 the Board 
held that the certificate was wrongly given and refused to hear 
the appeal. This was prior to the present rule made in 1920. 

Their Lordships reserved their decision on the preliminary 
question and desired to hear the appeal on the merits. 

Lowndes K. C. and Brown for appellants.—The puttah 
tendered in this case is not ,a proper one. Though it 


‘was decreed in 190+ under Madras. Act VIII of 1865, 


the tenants had by agreement paid less rent tor many years. If 
the terms of the puttah are enforced, it will be in the nature of 


“Jj, (1900) L R, 28 I. A. 11:23 All. 227 (P. C.) `^ 
2, (1901) ù, R, 28 L A, 182. - 3. (1860) 8 M, I. A, 106, 
+. (1916) L, +, 43 I, A, 187 :38 All. 488. 


25 
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a penalty. Under the Madras Rent Acts, penalties are not re- 
coverablt--Raja of Pittapuram v. Jonnalagedda |, Parthasarathi 
Appa Row v. Chevendra 2 were referred to. 

_ The Madras Estates Land Act entirely altered the relations 
between landlord and tenant. In Madras Act VIII of 1865, free- 
dom of contract between the parties was recognised (see S. 11) 
but under the new Act, this is negatived (see Ss. 27, 28, 29 and 
74). “ Decreed ” in S, 52 sub-S. 3 of the Estates Land Act of 


1908 means decreed as fair and equitable having regard to the 


provisions of the Act. This section does not cover decrees 
made under Act VIII of 1:65, 

De Gruyther K. C, and Parikh for the respondent :— Both 
the Courts below rightly held thaf “decreed ” in S 52 sub-S. 3 


includes a decree of the Revenue Court under Act VIII of 1865. 


There is no reason why the plain terms of the sub-sections 
should not be;given effect to. Puttahs and muchilikas under 
Acti VIII of 1865 are only evidence of the terms of tenancy— 
Shanmuga M udaly v. Palnati Kuppuchetty 3, 

The Puttah tendered represents the proper terms under 
which the appellants hold their lands. Che sum claimed is not 
a penalty but only represents the rent payable in the circum- 
stances. 

Lowndes, K. C., replied. — 

1922, March, 14. The Judgment of their Lordships was 
delivered by 

Lord Shaw :—This is an appeal against a decree of the 
High Court:of Judicature at Madras dated the 14th November, 
1916. It varied a decree of the District Judge of Tanjore, 
dated the 18th January, 1915. The suit betweén the parties 
was brought in the Revenue Court of Kumbakonum under 
the Madras Estates Land Act, No. 1 of 1908, S. 77. The claim 
of the plaintiff was for rent said to have accrued and to 
be due by the defendants in respect of their holdings in accor- 
dance with the terms of a puttah which will be afterwards 
noted. No further reference is required to the various stages 
of the litigation. l 

A preliminary question, however, is raised as to whether 
the appeal is competent. It is pointed out by the respondent, 
who makes the objection, that the rent sued for amounted to 


1, (1915) M, W., N, 313, 2. 11910) 33 M, 177: L. R, 37 LA. 110, 
3. (1902) I. L. R. 25 M, 613, 
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Rs, 4,560, being rent for three years in arrear, The respondent 
accordingly contends that it sufficiently appears that the amount 
or value of the subject-matter of the suit is not Rs. 10,000, as 
required by Ss. 10¥ and 110 of the Code of Civil Procedure, 
1908; and upon the case reaching this Board their Lordships, 
on the rd December, 1920, held that the cetificate quoad value 
was at least ambiguous, and that such certificates “ ought to be 


-given in such a form that it is impossible to mistake their” 


meaning on their face.” 

The only order then before the Board was in these terms :— 

“Itis her by certified that as regards the value of the subject-matter and the ` 

nature of the question involved the case fulfils the requirements of Ss. 109 and 110 
of the Code of Civil Procedure, and-that the case is a fit one for appeal to His 
Majesty in Council,” 
and upon that the previous judgment of the Board, proceeded. 
It now appears, however, that the above was not the only order, 
and that the parties had failed to bring up the order embracing 
the actual certificate and granted on the same day. 

It is admitted by both parties that there’ did exist in the 
proceedings an order of the 21st September, 1917, in the fol- 
lowing terms :— T 

“We hold that the subject-matter is of a value greater than Rs. 10,000, with 
reference to Gooroopersad Khond v, Juggut Chunder (VIII M. LA. p. 166), and 
that a substantial question of Jaw is involved. We therefore certify that the case is 
fit one for appeal to His Majesty in Council with reference to Ss, 109 and 110 of 
the Civil Procedure Code.” 

In their Lordships’ opinion, this certificate is sufficiently 
clear, and is not open to the objections under which the former 
certificate under argument before the Board stood condemned: 

The point, however, which still remains is whether that 
certificate must be accepted by the Board as conclusive, the 
actual sum in figures which is sued for being what it is, and so 
much smaller than Rs. 10,000. 

The ruling provision as to certificates of value was No. 2 of 
the schedule to the Order in Council of the 10th April, 1838. It 
is to the following effect :— 

“That in all cases in which any of such courts shall admit an appeal to Her 
Majesty, her heirs and successors in Council, it shall specially certify on the 
proceedings that the value of the matler in dispute in such appeal amounts to the 
sum of 10,000 company’s rupees or upwards, which certificate shall be deemed 
conclusive of the fact, and not be liable to be questioned on such appeal by any 


party to the suit appealed.” eu 
It is admitted that at the date of the appeai this order was 


in operation, and it accordingly governs the case; and, so far 
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as the Board is concerned, it concludes the question of com- 
petency quoad valne. In some of the cases which have occurred, 
it would rather appear as if the provisions of this Order had 
been left out of view. 

On a date subseguent to the Alte of this oedi namely, 
the 9th February, 1920, the Order was repealed by an Order in 
Council, passed by His Majesty on the date mentioned, While, 
however, in cases subsequent to that date, the value of the sub- 
ject-matter of the appeal is not concluded by the certificate 
of the Court below, their Lordships desire to make 
these two observations: In the first place, the sum 
of money actually at stake may not represent the free 
value. . The proceeding may, in many cases, such as a suit 
for an instalment of rent or under a contract, raise the 
entire question of the contract relations between the parties 
and that question may, settled one way or the other, affect 
a much greater value, and its determination may govern 
rights and liabilities of a value beyond the limit (Banars: Parshad 
v. Kashi Krishna Narain and another). The Courts below may 
accordingly with propriety, as was done in this case, make the 
necessary certificate. In the second place, whether they did so 
or not, while their Lordships would, of course, be free, if greater 
value in the sense mentioned were established, to proceed with 
the appeal, yet they will always naturally and very greatly defer, 


on a subject of this nature, to the certificate given by the High - 


Court, 

The objection to the competency of the appeal is accord- 
ingly repelled. 

Their Lordships proceed to the merits of the appeal. 

The original plaintiff in the suit was a Receiver appointed 
by the Court and the plaintiff-respondent is his successor and 
represents the proprietors of an inam village called Kadira- 
mangalam. Itis matter of admission that the appellants are 
occcupancy ryots of certain of the village lands, having the per- 
manency of tenure and the other rights attaching to that posi- 
tion under the law of Madras, Their Lordships desire to make 
it clear that nothing that has passed between these litigants 
during the long course of years, in which the law has been.so 
frequently invoked, constitutes a derogation from the status, 
privileges, rights and obligations of parties under the Madras 
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Land Acts. The provisions, for instance, -of Chapter 5 of the 
Act as to the payment of arrears of rent, and the appraisement 
and division of produce) as also those of Chapter 4, dealing with 
puttahs and :muchilikas, can be appealed to and are plainly 
applicable, 


In particular, it should be noted that Chapter 4 of the Act 
as iS specially provided for by S. 50, applies to all ryots 
with a permanent right of occupancy, and byS. 52 accordingly 
puttahs and muchilikas may be exchanged for periods of one or ` 
more revenue years ; but no landholder shall be bound to tender, 
and no ryot to accept, a puttah for a period of more than one 
revenue year, It appeared to be maintained for the appellants 
that payments made during the course of 20 years should form 
the lines and limits of the ryots’ obligations for all time. 
Setting aside the manifest contradiction by this of the actual 
relations of these parties, the Board has, in view of the argu- 
ment, thought it right to express its opinion that the statutory 
rights and obligations of parties have not been thus infringed 
upon, Past practice may, of course, have its weight as one’ of 
the elements which are considered in fixing under the Act 
what are the fair and equitable conditions of a particular puttah 
(Sri Raja Parthasarathi Appa Row Savaiaswa Row Bahadur 
Zemindar Garu v. Chevendra Venkata Narasayya and others, 1) 


Under the Madras Estates Land Act I of 1908, the inamdar, 


"on the 28th October, 1908, tendered a puttah for Fasli 1318 to 


the tenants and demanded from them a muchilika, but the tenants 
refused to accept the puttah, or to execute a muchilika. Puttahs, 
in identical terms having been also*offered and refused, and no 
muchilikas having been executed for the two following years, 
Fasli 1319 and 1320, the suit was instituted on the 15th 
December, 1911. It resulted in a decree for Rs. 4367-7-3. 

It may be stated that it was admitted that there had been 
numerous suits and numerous decrees in which the rights of the 
inamdar had been determined in accordance with puttahs sub- 
stantially, if not entirely, in the same terms as those tendered in 
the present suit. The plaint correctly states “ Puttahs were 
tendered for the under mentioned occupancy right lands in the. 
enjoyment of the defendants for Faslis 1318, 1319, and 1320, 
duly according to custom and in conformity wtth the previous 


ap arya 


l: (1910) L. R. 37 L, A. 110. 
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Judgments, by the first defendant in O. S. No. 61 of 1994, who 
was managing during the said Faslis.” 

In 1902, the inamdar had sued and on the 19th April 1904, 
the Divisional Officer pronounced judgment in the plaintiff's 
favour, and he expressed himself thus :— 

“ J consider that the dispute between tne parties relating to the suit Fas't is 
identical with those decided in the previous Faslis iu the judgments referred to 
above, and that no special pleas or circumstauces are urged with reference to 
the suit Fasli ior any fresh adjudication. l 

Their Lordships pause to say that they may repeat in terms 
this dictum which was pronounced 18 years ago. Itis a truely 
deplorable circumstance that judicial time should have been 
occupied and the substance of parties wasted by litigation over 
a further period of 18 years, for settling practically the same 
point, The careful provisions made by legislation for the 
steady pr otection from year to year of the rights of occupancy 
ryots on the one and, and inamdars and other landlords on the 


other, have been put on one side and fruitless and repeated 


litigations have been indulged in. 
But in the jugement referred to, the Divisional Officer 
proceeds:— 


“1 therefore find that the previous judgments are res judicata in these suits 
as they have gone -ully iato the quest.on ,of custom relating to toe differeat 


Stipulations in the pu tab.” 

However natural it may have been to treat the position 
thus their Lordships cannot sustain on legal grounds the plea of 
yes judicata here suggested, In the language of the High 
Court .— | . 

“ The answer is thit the general dtctrine of res judicata is not in q estion, 
but the application o! the sveci] rule stited in S. 52 (3), Estates Land Act, under 
which muchilikas decreed for any revenue year remiin in force until the beginning 
_ of the year, for whic'l fresh ones are ex" hanged or decreed, and that there is vo 
“reason for restricting the score of the general reference to muchilikas decreed 
to those decreed by any particular déscriation of Court.” 

With this view the Board is in full agreement. 

The inamdar having again tendered puttahs in terms of 
S. 5+ and the other relative sections, and the tenants having 
notwithstanding previous decrees again refused to accept the 
terms or to grant muchilikas, and the terms of the puttahs 
“having been entirely approved by the Collector, the present sit 
had to be brought. The ‘puttahs tendered ` are in terms of 
previous puttahs upon which judgment and decree was passed, 
it stands to reason, and it is in accordancé With Ss, 27° and 28, 
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that the old rent thus decreed shall continue, until reduced or 


enhanced by special applications under the statute. *No such 
applications have been made. All that remains in the case is 
the correct interpretation of the puttahs, 


The argument presented to the Board involved the con- 


struction of the two Clauses ! and 8. These clauses are as 
follows :— 


"I, Out of the 32 pangus in the aforesaid village, the lands comprised in 
the 5/8th pangu which is in yout enjoyment, viz., Ayan nanja ot the extent of 2 Velis 
3 mahs 4 kulis and 13 cents and Padugai binja nanja of the extent of 5 mahs, 38 
kulis and 59 cents, in all, nanja of the extent of 2 Velis 8 Mahs 43 Kulis and 8 cents 
you shall cultivate at the proper seasons fertilizing them in all ways ; harvest the 
crops that are grown, alter the same have been estimated ty our agents in the 
presence of (our) agents and others and under their orders and supervision, 
leaving the stubbles as is the practice with the Government Amani lands ; stock, 
in heaps on the threshing floor the residue of the total vield of paddy that.is left 
after paying the reapers’ wages at the rate of 3 marakal per kalam and the 
Thalatyari Suvandiram paddy payable at the threshing-floor atthe rate of 1 
marakal per 15 kalams ; and after the harvesting has been completed, ‘you shall 
apportion in heaps our Melvaram due at the rate of 60 kalams for 100 kalams of 


` paddy in the case of Ayan nanja and at the rate of 57 kalams for 100 kalims in 


the case of Padugat punja nanja under the Sudder Court decree in Suit No. 68 of 
1847 and in acknowledgment of our having recsived the melvaram 


paddy, obtain 
a receipt from our agents.” l 


“8. Even ifthe aforesaid nanja lands be not cultivated at the proper 
seasons, even if they be cultivaʻed negligently, if they be allowed to lie fallow 
without being cultivated, even if damages of crops be caused by failure to harvest 
the crops af the right time, even if the yield be carried away, either wi hout 
acting In accordance with the conditions specified in paragraph, | berein, or 
without division of varam and even if nanja land be filled up (and raised in 
Jevel) and punja cultivation made thereon, you shall pay atthe rate specified in 
paragraph 1 herein our melvaram paddy in resect of the total yield of paddy 
calculated at an average of 170 kalams gud 4 marakals per veli of nanja, the 
kadappu and kar produce being payable within the 15th of December, and the 
samba and pisanam produce by the 15th March.” ` 


What had happened in the present case was that during, 
the Fash years in question, the tenants in contravention of the 
terms of these puttahs had carried away the yield, without any 


of the proceedings with regard to the apportionment, in heaps, 
of the melvaram due to the landlord, having taken place. 


The obligations under Clause 1 having thus nol been 
complied with, Clause 8 came into operation, which applied to 
various contingencies, includiny the following : “ If the yield 
be carried away . . . without acting in accordence 
with the. conditions specified in para. 1.” In that con- 
tingency: “ you shall pay at the rate | specified in para 1. 


"w. 


.. a 
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herein our melvaram paddy in respect of the total yield of 
paddy calchlated at an average of 170 kalams and 4 marakals 
per veli of nanja., the kadappu and kar produce being payable 
within the 15th of December and the samba and pisanam pro- 
duce by the 15th of March, ” i 

The question is: In this stipulation, what is the meaning 
of the expression “ the total yield of paddy” ; and in particular 
what is the application of the stipulation to the case of an oodu 
crop, that is a crop sown together, one part of which takes 
only 3 months to ripen and be reaped, and another part of 
which takes eight months to ripen and be reaped? Is the 
return as to “ the tolal yield of paddy” satisfied by payment of 
170 kalams for the total yield of one of the portions. The 
appellants maintain that it is. 

It is well to have clearly in view what is the practice with 
regard to such a paddy crop. It is thus described in Mr. 
Hemingway's work on Tanjore in the Madras District Gazetteer, 
p. 93. 


“ Tt has become usual ina good many places to mixa kuruvat anda samba 
crop on what is called the udu or 0!fadan system of cultivation. The species of 
samba used is the oftadai paddy, an eight months’ crop from which the name of 
the system is derived, The amount of kuruvai used in this combination exceeds 
the samba largely, sometimes by as much as five to one. Ofiadai is generally 
sown in the first-crop season. The more quickly matured variety is harvested 
first, and the ryot thereby secures a return for his labaur both af the Auruvai ans 
the samba harvests. The two kinds of grain are mixed in the secd-beds and the 
seedlings are planted indiscriminately.’ 

The appellants’ counsel forcibly maintain that the payment 
of 170 kalams was a penal provision, and that, therefore, that 


provision ought to be most strictly construed, 


It must not be forgotten that even in regard to penal pro- 
visions with a strict construction, no construction is, open to a 
Court of Law which is in violation of what that Court considers 
to be the true meaning of the provision, That is a sound 

general principle. | 
l But the Board, having considered the argument upon the 
clause, are of opinion that the rent of 170 kalams was nota 
penal rent, but was a substituted rent, The true.rent had the 
tenants complied with their obligations, would have been a per- 
centage of the yield : but were the harvest to be bodily carried 
away, it was necessary to provide for such a case, and this was 
done by Clause 8 which imposed no penalty as such, but simply 


P. C. 
Radha- 
krishna 

Ayyar 

Ve 
Sundara- 
swamier 


Lord Shaw. 


P: C. 
Radha- 
krish a 
Avyar 
v. 
Sundara- 
sWa.nier. 


Lord Si.aw. 


P, C, 
Chhaju Ram 
V: 
Neki. 


I s 


332 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLIH 


set forth a figure which, upon the whole, might be reckoned a 
reasonable pactional substitute for the actual percentage, 
which, owing to the tenants’ conduct, had been rendered 
unascertainable. | 
Is, however, the stipulation applicable to the whole harvest 
of a mixed crop reaped at separate times, or is it applicable 
only to the first harvesting ?“ You shall pay,” says Clause 8, 
“Cat the rate specified in para. 1 in respect of the total yield 


. of paddy calculated at an average of 170 kalams” : but then 


it is added that the early rice (kadappu kar) produce is payable 
in December and the samba, which is the late harvest produce, 
is payable in March. Putting that alongside of the subsequent 
obligation which was, under Clause 1, “ to stock in heaps on 
the threshing-floor the residue of the total yield of paddy” (the 
same phrase as is used in Clause 8), their Lordships have no 
doubt that the substituted rent applied to the yield of each 
portion of the .crop, exactly as the setting aside on the 
threshing-floor was applicable to each portion. They are of 
opinion that the High Court has come to a correct conclusion 
upon this topic. 

Their Lordships desire to add that a question of straw, 
insignificant in amount, was not argued, the very proper 
arrangement of both parties at the Bir being that that would 
stand or fall with the judgment of the Court below. 

Their Lordships will humbly advise His Majesty that the 
appeal be refused with costs. 

Appeal dismissed, 

Solicitor for appellants : Douglas Grant. 


as 
Solicitors for Respondent : Chapman, Walker and Shephard, 
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Ordr XLVII, rule 1 of the Code of Civil Procedure must be read as in itself 
definitiye of the limits within which a re iew ofa Judgm'nt may be permitted. 
The words, ‘‘ any other sufficient reason’’, mean a reson sufficient on grounds 
analogous to those specified immediately before, Rule 5 of the same order provides 
for the constitution of the Court to hear a review aoplica ian. A Court which is 
not properly cons‘ituted under that rule has no jurisdiction to hear a review 
applica'ion, 


Decree of the Chief Court on review reversed 


Appeal (No 77 of 1921) from a decree of the Punjab Chief 
Court passed on review which affirmed a decree of the Subor- 
dinate Judge of Hissar. ) 


The respondents as plaintiffs broughi the present suit claim- 
ing the right of pre-emption in the suit villages sold to the 
Appellant. The main def:nce was that the respondents were 
suing on behalf of third persons who had no right to pre-empt 
the villages and in consequence the suit was not maintainable. 
The trial Judge decreed the respondents’ claim. On appeal by 
the Appellant to the Chief Court, the case came before a Divi- 
sion Bench consisting of Scott Smith and Leslie Jones, JJ. The 
Court allowed the Appellant to adduce further evidence on the 
issue whether the respondents were suing on behalf oi third 
persons who had no right to pre-emption, came to the conclu- 
sion that the appellant’s contention was made out and allowed 
the appeal, The respondents then applied, under Order XLVII 
R,1, of the Code of Civil Procedure, tor review of this Judgment 
on the grounds that the Division Bench was wrong in allowing 
additional evidence and that the decision was opposed to the 
well-accepted law on the subject. The review application was 
heard by a Division Bengh consisting of Wilberforce and 
Scott Smith, JJ. (Leslie Jones, J being absent). The learned 
Judges, while holding that the first Divisien Bench was right in 
admitting additional evidence, held that their decision of the 
case had “ proceeded upon an incorrect exposition of the law.” 
They granted the review and directed the “ appeal to go before 
the Bench for their decision.” The case was then heard bya 
third Division Bench consisting of Wilberforce and Le Rossig- 
nol, JJ. who held adversely to the appellant on other issues and 
dismissed his appeal. 


The present appeal against the decree passed in accordance 
with the Judgment of the third Division Bench, came for hear- 
ing on the 30th January, 1922, before the Board (Viscount 
Haldane, Lord Phillimore andMr, Ameer Ali). Their Lordships, 
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on hearing the arguement for the appellant, the respon- 
dents not being represented, felt that an important guestton of 
procedure as to the powers and jurisdiction of Courts in review 
proceedings was involved in the appeal and directed that. the 
appeal should be heard by a Full Board. 

1922 February 2. Lowndes, K. C. and Dube for the 
Appellant : The jurisdiction of Courts in India to entertain a 
review is exclusively conferred by Order XLVII of the Code of 
Civil Procedure. Rule 1 specifies the grounds on which a re- 
view may be granted and rule 5 provides for the constitution of 
the Court to hear such a review application. In the circum- 
stances of the present case, the review application could only be 
heard by Scott Smith, J. the other Judge Leslie Jones, J. being 
then absent from the Court. Aubhoy Churn v. Shamant Lochan }, 

The Bench who heard the review application had no juris- 
diction to grant the same on the ground which they did, namely, 
that the decision of the first Division Bench proceeded upon an 
incorrect exposition of the law. Once they came to the con- 
clusion that the additional evidence was properly admitted, their 
jurisdiction to hear the review on other grounds ceased and the 
only course left open to them was to dismiss the review. The 
words “any order sufficient reason,” in rule 1 must be 
read as meaning any ground ejusdem generis with those 
specified, according to well established canons of construction. 
Sandiman v. Breach? Reg. v. Cleworth 3 Tillmans & Co. 
v. Knutsford 4. 

The jurisdiction of a Court to review its judgment is 
widely different from that on aneappeal. Although the 
Indian decisions are at variance on this point, the weight 
of judicial authority isiin favour of the appellant’s contention. 
Under the earlier Regulation of 1814 and the Act of 1859, the 
Courts seem to have had wider powers. Hence the decision of 
Courts under those enactments do not help the consideration of 
the point. The language of the later enactments (Acts of 1877, 
18:2 and 1908) limits the scope. Reference was also made to 
Moheshur Singh v. Bengal Government 5, Nusseroodeen Khan v. 
Indurnarain Chowdhry ©, \Nobeen Kishen v. Shib Pershad 7, Koh 
Poh v. Moung Tay 8, Chinta Monee v. ‘Pearce Mohan ?, Jadub 


1. (1889) !. L. R. 16 ©. 788, 2, 1827) 7 B. & C, 96. 
3. (1864) 4+ B & S. 927. 4. (1908) 2 K. B. 385. 
5. 7M. I, A. 283. 6. (1865)5 W. R. 93 (F. B.) 
7. (1868) 9 W.R. 161. 8. (1868) 10 W. R. 143. 

9. (1870) 15 W. R. 1 (F. B.) 
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Ram v. Ram Lochun 1, Koleemooddin v, Heerun Mundal 2 
Roy Meghraj v.. Beejoy Gobind è}, Raman v, Karunatha 4 
Resat Hossein v. Abdulla, 5Sheo Ratan v. Lappu Kaur © 
Gopal Chandra Lahire v. Solomon 7 Gungapershad v. Maharani 
Bibi 8, Muhammad Yusuf Khan v. Abdul Rahman ?, Sulle- 
man Hussein v, New Oriental Bank 19; Kotagrri Venkata Row v. 
Vellanki Venkatarama Row 11, 

The respondents were not represented. 

1922. February 27. The Judgment of their Lordships was 
delivered by 

Viscount Haldane :—This appeal is brought from 
two Judgments of the Chief Court of the Punjab anda decree 
following on them, which affirmed a decree of the Subordinate 
Judge of Hissar. Inthe litigation out of which the appeal 
arises the respondents were plaintiffs. They claimed to have 
validly exercised aright of pre-emption over certain lands 
which the respondent Mrs. Forbes, who was made a defendant 
only formally, had sold to the appellant. Into the details of 
the transaction it is not necessary to enter at great length, for 
their Lordships are of opinion that the case must be disposed 
of on a principle governing procedure which will appear pre. 
sently. It is sufficient to state that Mrs. Forbes sold to the 
appellant her proprietary rights in the subject matter of the 
suit, two villages called Mauza Kagsar and Mauza Jamni Kera, 
by a deed of sale on the 2nd October, 1912. The price, of 
Rs. 42,000, was paid, and the appellant took possession. Shortly 
afterwards the respondents other than Mrs. Forbes sued the 
appellant to set aside the, sale and for a decree for possession 
of the former of the two mauzas on payment of Rs. 15,000. 
They claimed that they were Gaur Brahmans by caste, and 
were occupancy tenants of that village and members of an 
agricultural tribe of the village within the meaning of the 
Alienation of Land Act, XIII, of 1900 of the Punjab. They 
further alleged that no formal notice or information had heen 
given to them of the proposed sale of the village, which sale 
had been completed secretly and collusively, and that they 
were entitled to a right of pre-emption. Among other defences 


° 


1, (1873) 19 W. R. 189. 2, (1875) 24 W. R. 186, 

3. (1878) I. L. R. 1 Cal, 197 4, (1875) 1. L. R. 2 Mad. 11. 
5, (1876) L. R.3 I. A. 221. 6. I. L. R. 5 All, 14. 

7. (1886) I. L. R. 13 Cal. 17, 8. (1884) L. R. 121, A. 47. 


9, (1889) L. R, 16 1. A. 104 10. (1890) T. L; R. 15 B, 267. 
a 11. (1899) L- R. 27 bAs u o Fe ya 


PG, 


—— 


Chhaju Ram 
vV, 
Neki, 


Viscount 
Haldane, 


P.C. 
Chbaju Ram 
v, 
Neki, 


Viscount 
Haldane, 


336 ` THE MADRAS LAW JOURNAL REPORTS. |VOL, XLIU.- 


raised by the appellant was this, that in reality the plaiatiff res- 
pondents were suing on behalf of third persons who kad no 
right to purchase the village, and that in consequence no such 
right of pre-emption could be asserted on the part of the per- 

sons suing. ' 

The learned Subordinate Judge tried a number of issues in 
the suit, which raised, among others, the question whether the 
plaintiff were suing for their own benefit and hada right of 
pre-emption, In the end he found in favour of the plaintiffs on. 
all the material issues, including those raising the questions just 
referred to. The present appellant then: appealed to the chief 
Court of the Punjab. A division Bench of that Court, consist- 
ing of Scott Smith and Leslie Jones, JJ., reversed the judgment 
of the Subordinate Judge, holding that the plaintiffs’ claim for 
pre-emption was really one on behalf of third persons who had 
no such right, They had allowed, as ¿n additional ground of 
appeal, the contention to be brought before them that the suit 
had been instituted in the interests of third persons who were 
non-agriculturalists and had on that account no right of pre- 
emption, and had given leave to the defendant to adduce fur- 
ther evidence on the point, including the records of certain 
proceedings. In the result they” allowed the appeal, holding ` 
that because the plaintiffs were not suing fur themselves alone, 
but for themselves in conjunction with other persons, their 
claim to pre-emption was not maintainable. 1 he plaintiffs then 
applied, under Order 47, Rule 1, of the Code of Civil Procedure, 
1908, for a review of the judgment of the Division Bench, on’ 
the ground that the Division Bench oyght not to have admitted - 
the additional ground of appeal, and ihat the learned Judges 
were misled into holding that the facts found by them disentitl- 
ed the plaintiffs to a decree. 

The application for review came before the same Chief 
Court, not constituted as before but differently, At the second 
hearing the Division Bench was made up of Wilberforce, J., 
another Judge of the Chief Court, and Scott Smith, J., who had 
sat atthe previous hearing. These learned Judges held 
that previous Wivision Bench was right in , admitting 
the additional evidence, especially as no objection: had been 
taken by. the plaintiffs to its admission,. and- that . that 
Bench did right in considering it. But the second Division 
Bench thus newly constituted then proceeded to deal on 
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the merits with the judgment brought before them under 
the Code for review, treating the view of the law taken by 
the previous Division as matter that was open to them as if 
on an appeal, They held that the previous decision of the case 
had “proceeded upon an incorrect exposition of the law.” Ac- 
cepting on this ground the application for review, they directed 
the “ appeal to go before the Bench for their decision.” In 
accordance with this direction the case was heard by a Divi- 
sion of the Chief Court constituted of Wilberforce, J., and 
another Judge who had previously heard it, Le Rossignol, J. 
These learned Judges considered certain other grounds: of 
appeal which had not been decided by Scott Smith and Leslie 
Jones, JJ., being immaterial in the view which they had taken, 
They decided these points adversely to the appellants and then 
followed the decision of Wilberforce and Scott Smith, JJ., at 
the second. hearing by the Chief Court, and dismissed the 
appeal, 


It will be observed that the question with which their 
Lordships have to deal is one concerned not with appeal to a 
Court of Appeal, but with review by the Court which had 
already disposed of the case. In England it is only under strictly 
limited circumstances that an application for such review can 
be entertained. In India, however, provision has for long past 
been made by legislation for review in addition’to appeal. But 
as the right is the creation of Indian statute law, it is necessary 
to see what such statutory law really allows. The law appli- 
cable to the present case is laid down by O. 47, R. 1 
of the Code of Civil Procedure, 1908. This rule is enacted in 
the following terms:— 

“Any person considering himself aggrieved, (a) by a decree or order from 
which an appeal is allowed, but from which no appeal has been preferred, (db) by 
a decree or order from which no appeal is heréby allowed, or (c) by a decision on 
a reference from a Court of Small Causes, and who, from the discovery of new 
and important matter or evidence which, after the exercise of due diligence, was 
not within his knowledge Or could not be produced by him at the time when the 
decree was passed or order made, or om account of some mistake or error apparent 
on the face of the recard, or for any other sufficient reason, desires to cb’ain a 
review of the decree passed or order made against him, may apply for a review of 
judgment to the Court which passed the decree or made the order.” 

By R. 5 of the same order it is provided that— 

“Where the Judge or Judges, or any one of the Judges, who passed the decree 


or made the order a review of which is applied for continues or continue attached 
to the Court at the time when an application for the review is presented, and is 
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not or are not precluded by absence or other cause for a period of six months 
next after the application from considering the decree or order to whigh the ap- 
plication refers, such Judge or Judges or any of them shall hear the application, 
and no other Judge or Judges of the Court shall hear the same.” 


Their Lordships observe that Wilberforce, J., was not 
one of the Judges who passed the decree or made the order 
reviewed, They understand that Leslie Jones, J., was precluded 
by absence from sitting. But this circumstance makes no 
difference to what is prescribed by R. 5. It is clear that 
Wiberforce, J, was precluded by the language from 
hearing the application, and this in itself would be a fatal 
objection to the judgment in review. The Court of Review had 
to be composed of Scott Smith, J., alone, a circumstance not 
without importance for the larger considerations which follow. 

But larger considerations present themselves. The order 
re-enacts with important variations legislation on the subject 
of review which has been in operation for a long time past. 


If their Lordships felt themselves at liberty to construe the 
language of O. 47 of the Code of Civil Procedure 1908 with- 
out reference to its history and to the decisions upon it, their 
task would not appear to be a difficult one. For itis obvious 
that the Code contemplates procedure by way of review by the 
Court which has already’ given judgment as being different 
from that by way of appeal to a Court of Appeal. The three 
cases in which alone mere review is permitted are those of new 
material overlooked by excusable misfortune, mistake or error 
apparent on the face of the record, or “any other sufficient 
reason”, The first two alternatives do not apply in the present 
case and the expression “ sufficient ” if this were all, would 
naturally be read as meaning sufhciency of a kind analogous to 
the two already specified, that is to say, to excusable failure to 
bring to the notice of the Court new and important matters, or 
error on the face of the record. But before adopting this res- 
tricted construction of the expression “sufficient,” it is necessary . 
to have in mind, in the:first place, that the provision as to re- 
view was not introduced into the Code for the first time in 
1908, but appears there as a modification Of previous provisions 
made in earlier legislation ; and,in the second place, that the 
extent of the power of a Court in India to review its own decree 
under successive forms of legislative provision has been the 
subject of a good deal of judicial interpretation, not, however, 
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in all cases harmonious. Thatthe power given by the Indian 
Code is Hifferent upon the very restricted power which exists in 
England appears plain form the decision in Charless Bright and 
Co v, Sellar ! where the Court of Appeal discussed the history 
of the procedure in England and explained its limits. 

‘Turning first to the earlier forms assumed in Indian 
legislation on the matter in question, their Lordships observe 
that the Bengal Regulation XXVI of 1814, by S. 2, confers on 
the Courts there mentioned a power of review analogus to that 
under consideration, excepting that the expression “ otherwise 
requisite for the ends of justice” is added, an expression which 
may have been regarded as enlarging the scope of the word 
“ sufficient,” used as it was in much the same way as in the 
present Code. The expression “requisite for the ends of justice” 
is again introduced in S. 8 of the Code of Civil Procedure of 
1859, But in the Code of 1877 the language is, varied, and the 
law is enacted in substantially the more restricted words in which 
it is enacted in the Code of 1908. Upon the construction of the 


language used from time to time by the legislature, there has 


been much divergence of judicial opinion, For example, even 
on the wider words in the Code of 1859, the High Court at 
Calcutta in the case of Roy Meghraj v. Beejoy Gobind Nurral: 
adopted the restricted construction, and laid down emphati- 
cally that there could be no rehearing for the purpose of seeing 
whether a different conclusion on the merits should be adopted, 
On the other hand, in Nuseerooddeen Khan v. -Indurnarain 


Chowdhry 3 the majority of the Court appear to have consider- - 


ed that the wider meaning should be attributed to the language. 

Their Lordships have examined numerous authorities, and 
they have found much conflict of judicial opinion on the point 
referred to. There is plainly no such preponderance of view in 
either direction as to render it clear that there is any settled 
course of decision which they are under obligation to follow, 
Some of the decisions in the earlier cases may have been in- 
fluenced by the wider form of expression then in force, and 
these decisions may have had weight with the learned Judges 
who, in cases turning on the subsequent Code, had regarded 
the intention of the legislature as remaining unaltered. But 
their Lordships are unable to assume that the language used in 


1. (1904) 1. K. B. 6. 2. (1875) 1. L. R. 1 Cal, 197, 
3. (1865) 5 W. R. 93, 
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the Codes of 1877 and 1908 is intended to leave open the ques- 
tions which were ‘raised ‘on the language used in tHe earlier 
legislation. They think that R. 1 of O. 47 must be read 
as in itself definitive of the limits within which review is to-day 
permitted, and that reference to practice under former and 
different statutes is misleading. So construing it they interpret 
the words “ any other sufficient reason ” as meaning a reason- 
sufficient on grounds at least analogous to those specified im- 
mediately previously. Such an interpretation excludes from 


"the power of review-conferred the course taken by the second 


and third Division Benches, composed of Wilberforce, J., and 
Scott Smith, J., and by Wilberforce, J., and Le Rossignol, J., 
respectively. The result is that the judgments given by these 
two Division Benches ought to be set aside, and that of the 
Bench of the Chief Court composed of Scott Smith, J., and 
Leslie Jones, J., restored, so that the suit will stand dismissed. 
The respondent-plaintiffs must pay the costs here and in the- 
Courts below | 

Their Lordships will humbly advise His Majesty ac- 


cordingly. 
Solicitors for appellant : T. L. Wilson & Co. 
K.V. LN, | “Appeal Allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN AND MR. JUSTICE 
VENKATASUBBA RAO. | 
Venkatarama Aiyar > ~ a Appellant" (Plaintiff). 
v, 
Aiyasami Alyar and others _ ... Respondents Defend- 
ants Nos. 1 to 7.) 


Hindu Law—Gift — Defeasance clause — Validity— Enforceabililty against 
donec and lus heirs—Purchaser of property from donee-—Righis of—Notice of 
defeasance clause—Actual, notice—Coustructive notice—What amousts to—Effect 
on purchaser’s rights—Transfer of Property Act—Ss, 126, 31—-Effect—Donor’'s 
suit to recover property sold ty donee—Limitation—Equities in favour of pur- 
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: S.A, No. 705 of 1920—16th and] 19th Nov. 1921, 5th Jan. 1922 and 19¢! 
July 1922. 
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V, who was sentenced to transportation for life, executed on 23 5-1900, on the Venkatarama 


eve of his departure for Port Blair, a, dezd, of gift in favour of S, which ran as Aiyar 
follows :—“you, S, should obtain possession of and enjoy the undermentioned be ok 
Aiyasaml 


moveable and immoveable properties with the rights of gift, sale, etc. In case Aivar 
my sentence should terminate and I should come back to ‘my village, you should and others. 
hand over the said properties to me. If I should not return you should get the 
undermentioned properties. You should discharge the debts due by me from my 
property and also collect the debts due to me.” S sold some of the immoveable pro- 
perties covered by the deed tothe defendants on 206-1904, and died subsequently. 
V was.released and returned to his native place in October 1916. Iu a suit brought 
by him in 1917 for possession of the properties sold to the defendauts, 

held, (1) that the suit was not barred by limitation ; 


(2) that the clause in the deed of gift ‘providing that, in the event of V's 
return, all the properties should revert'to him was legal and enforceable, equally 
upon § and upon S’s beirs ; 


(3) that the defendants having purchased the properties with notice of the 
defeasance clause in the deed of’ gilt, they were not transferees for consideration 
without notice within the last clause of S. 126 of the Transter of Property Act, so 
as to be able to support their title against V. 


(4) that the equities, if any, in favour of the defendants could not be worked 
out in the suit because S’s heirs were not parties to it, when the defendants read 
the deed of gift and looked at the nature of the title under which S held the pro- 
perties, they had actual notice of his title. the properties. Such a notice is not 
constructive notice merely. l 


-` Second Appeal against the decree of the District Court of 
ylrichinopoly in Appeal Suit No. 598 of 1919 (Appeal Suit No. 
\80 of 1919 on the file of the Sub-Court and Appeal Suit’ 

No. 271 of 1919 formerly on the file of the District Court), 
preferred against the decree of the Court of the District Munsif 
of Srirangam in Original Suit No. 108 of 1917. 


K. R. Rangaswami Aiyengar for appellant. | 


T. V. Muthukrishna Aiyar and K. F. Srinivasa Aiyar for 
respondent. 


The Court (Ayling and Odgers, JJ,) delivered the following 

Judgment :—This appeal arises out of a somewhat curious 
case. The plaintif Venkatrama Aiyar was convicted of the 
murder of his wife and sentenced to transportation for life. On 
the eve of departure for Port Blair he executed a deed of gift in 
favour one Singam Aiyar a relation of his. This was on 
23—5—1900. The deed of gift omitting unnecessary words, 
runs as follows :—‘ You, Singam Aiyar, should obtain posses- 
sion of and enjoy the undermentioned moveableand immove- 
able properties with the rights of gift, sale etc. Jn case my 
sentence should terminate and I should coine back to my 
village, you should hand over the said properties to me. If I 
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should not return you should get the undermentioned proper- 
ties. You should discharge the debts due by me from" my pro- 
perty and also collect the debts due to me.” Four years 
afterwards on 20—6—1904, Singam Aiyar sold certain of the 
immoveable ‘properties, which are the subject matter of the 
present suit, to the defendants. Singam Aiyar died subsequently. 
Plaintiff was released after serving 16 years and returned to his 
native place in October 1916. He brings the present suit to 
recover possession of the property from the vendees of Singam 
Aiyar. The District Munsif gave him a decree for possession 
and mesne profits. The District Judge has set aside the decree 


-and directed that the suit should be dismissed with costs. This 


Second Appeal is now preferred to us. 


' The District Judge has decided against the plaintiff on two 
grounds : one is limitation, which is not supported before us, 
and on which we have no hesitation in differing from him. The 
second ground is that the obligation to surrender the properties 
is only a personal one against Singam Atyar and his heirs and 
not against the alienees and that this suit against the alienees 
alone without impleading Singam Aiyar’s sons, is unmaintain 
able. No objection was taken in the first Court on the ground ~ 
of mis-joinder for failure to implead the sons of Singam Aiyar, 
and the question of whether the right to recover the property 
iS personal only to Singam Aiyar and possibly hissons will 
depend on the question of whether the defeasance clause is 
legal and enforceable. On this point we heard a long and 
detailed argument. The relevant psovisions of the Transfer of 
Property Act are Ss. 31 and 126, S. 31 says that “ subject 
to the provisions of S, 12” (with which we have no con- 
cern), “on a transfer of property an interest therein, may be 
created with the condition super-added that it shall cease to 
exist in case a specitied uncertain event shall happen, or in case 
a specified uncertain event shall not happen.” This is a 
general clause. But the specific clause having reference only 
to gifts is S. 126. This runs thus. “ The donor and donee may 
agree that on the happening of any specified event, which does 
not depend on the will of the donor, a gift shall be a suspended 
or revoked. Nothing in this section shall be deemed to affect 
the rights of transferees for consideration without notice.” 
Both S. 31 and S. 126 are subject to the limitation that no rule 
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of Hindu Law should be infringed. This is provided by 8. 2 
of the Aet, as regards S. 31 and by S. 129 as regards S. 126. 

The general effect of this is that subject to’ two limitations 
' provisions for defeasance on the occurrence of an uncertain 
event are legal and enforceable. The limitations are that 
no rule of Hindu Law: should -be infringed and that the 
rights of transferees for consideration without notice should be 
safeguarded. ‘This-general rule appears to be in accordance 
with English Law,—Vide 24 Halsbury 170. “An estate in fee 
may be granted with words of direct limitation so as to be 
prima facie a fee simple, but with further words, sometimes 
called words of collateral limitation whereby it is liable to be 
determined on the happening of some future event, provided 
that this is of such a nature that by possibility it may never 
happen at all. An estate so limited is called a “ determinable 
fee” and moreover it is no objection that the future event 
may happen at a time beyond the limit allowed by the rule 
against perpetuities.”” Whether the defendants are transferees 
for consideration without notice so as to be entitled to the 
benefit of the last paragraph of S. 126 is a point which‘has not 
been determined by the District Judge and on which a finding 


will be necessary. : 

The other question to which the argument before us has 
been almost entirely devoted.is whether a defeasance clause, 
such as the present, transgresses any rule of Hindu Law. The 
respondents contend that, unlike English Law, Hindu Law 
treats all conditions of defeasance as illegal. Apart from any 
question of alienation by Siggam' Aiyar they say that if the 
plaintiff had returned within a month of the execution of the 
gift deed Singam Aiyar being alive and the properties not 
alienated, the plaintiff would even then not be entitled to re- 
cover the gifted properties. We have been referred to no 
authority which lays down that an estate once vested cannot be 
divested; and the main authority to which we have been 
referred Krishnaswami Aiyar v, Appavier } in which the princi- 
pal rulings quoted to us are discussed is to the contrary effect, 
and we can see no reason why - we should hold in appellant’s 
favour on this point.. What we have-been referred to is the 
collection of rulings (of which Sreemathj Soorjeemoney 
Dassee v. Deenobandv Mullick2 and the Tagore case 3 
AE EN ee a. oe OMIA = 
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Venkatarama are the best examples), dealing with variations in . the 
STAS ordinary rules of inheritance purporting to be directed by 
E wills- We make no distinction between gifts- and. wills. 

and others, But we must observe that the general principle of all these 
decisions appears to be the desirability of frustrating the 
attempts of private individuals to vary the course of inheritance 
prescribed by Hindu law. We will quote one passage from 
the Tagore case, “It follows directly from this thata private 
individual, who attempts by gift or will to make property inherit- 
able otherwise than the law directs, is assuming to legislate, and 
that the gift must fail and the inheritance take place as the.law 
directs.” This was well expressed by Lord Justice. Turner in 
Soorjeemoney |Dossee v. Deenobondo Mullick. 1 “ A man cannot 
create a new form of estate or alter the line of succession 
allowed by law, for the purpose of carrying out his own wishes 
or views of policy.” Similarly in Kristoromoni Dasi v, 
Narendra Krishna Bahadur 2 what is condemned is the initia- 
tion of a course of succession unknown to Hindu law. It. is 
‘with this principle in mind that a reference has been made ‘in 
Sreemetli Surjeemoney Dasse v. Deenobondo Mullick: 3 to 
the limitation of the defeasibility of an event which has tō. 
happen, “if at all, immediately on the close of a life in 
being.” Now the slightest consideration -of the deed of 
gift which we are considering, Exhibi A, will show” 
that it does not purport or attempt to alter the ordinary course 
of succession by inheritance or to create any new form of 
estate unless the defeasible-estate is per-se unknown to: Hindu 
Law, a point on which, as already stated, we can find no 
authority, Exhibit A provides that the property conveyed 
shall go to Singam Aiyar and pass to his heirs-in the ordinary 
course of inheritance subject to the single contingency that, if 
the plaintiff returns it will go back to him and pass to him and 
pass to his heirs in the ordinary.course of inheritance, We do 
not, therefore, think that any of the rulings of this class quoted 
by the learned vakil for the respondents has any bearing on the 
present case. In our opinion, the clause providing that in the 
event of the plaintiff’s return, all the properties shall -revert- to 
him is legal and enforceable, equally upon .Singam. Aiyar and 
upon Singam Aiyar’s heirs, 


~a 


. 
`~ 


1. 6M. I. A. 555. 2. (1882) I.L. R-16 Cal. 383 (P. C.) 
3. 9M. I. A.-136. ji 
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it only remains to determine whether the defendants are 
entitled to resist the suit as purchasers for consideration without 
notice. This is embodied in the second issue, and on this we 
must request the District Judge to return a finding within two 
months on the evidence already on record. Seven days are 
allowed for filing objections. 


[In compliance with the order contained in the above 
judgment, the District Judge of Trichinopoly submitted the 
following. 

| would return a finding that the defendants are boua-fide 
purchasers for value without notice, ] 


This Second appeal coming on for final hearing after the 
return of the finding of the Lower Appellate Court upon ‘the 
issue referred by this Court for trial. 

The Court delivered the following 


Judgment;—In this case, the learned Judges who heard the 
case in the first instance called for a finding on the question 
aised in issue (2) whether the contesting defendants were bona 
de purchasers for value without notice and as such have a 
valid title against the plaintiff which they could rely upon under 
S. 126 of the Transfer of Property Act. The learned Uistrict 
Judge has returned a finding that they were purchasers for 
value. But on the question of notice his finding is somewhat 
indefinite. On looking to the facts stated by him it is however 
clear to our mind that they are persons who purchased the 
property with notice of the defeasance clause in the original 
deed of gift granted by the plaintiff to Singam Aiyar. The 
District Judge says that their attention was drawn to the terms 
of the document and that they read the document, Reading 
the document and looking at the nature of the title under 
which Singam Aiyar held the property, he thinks is a kind of 
constructive notice; this is clearly wrong. They had actual 
notice of the title under which the property was held by Singam 
Aiyar, and therefore we must hold that the contesting defen- 
dants do not bring themselves within S. 126, last Clause, so as 
to be able to support their title as against the plaintiff, 

Ihe Jearned Judges on the former occasion observed at 
the end of their judgment “It only remains to determine 
whether the defendants are entitled to resist the suit as pur- 
chasers for consideration without notice,” It js only on that 
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issue that they sent the case down for a finding, It is now 
argued before us that there are still matters to be disposed of 
by this Court before a final decree is passed in this case, and it 
is contended in the first instance that really no question of 
notice would arise on a proper construction of Exhibit A as the 
sale in the particular instance to the contesting defendants was 
authorized by the document. We could not allow this point to 
be raised now even if there is anything in it as it would be 
entirely against the judgment of the learned Judges on the 
former occasion by which the parties are bound. 


In the next place it was argued that we should call for a 
finding on issues 5 and 6, issue 5 relating to the question of 
equities that might arise in favour of the defendants, and issue 
6 relating to compensation for improvements alleged to have 
been made, 

As regards issue 5, it is clear that the equities could not be 
worked out in this case as an account will have to be gone into 
of all the dealings with all the properties of the plaintif from 
the time when he left this country. The learned District Jud 
held that that could not be done without his heirs being made 
parties to the suit. Apparently on the former occasion when 
the case was before this Court the matter was not pressed and 
no finding was asked for on that issue. 

Again as regards issue (6) the matter stands thus. The 
learned District Munsif found in very strong terms that the 
alleged claim for improvement was mythical and unproved. 
Against that no doubt on appeal to the District Judge a ground 
was stated in the appeal memo. but it would appear from the 
judgment of the District Judge that the point was not really argu- 
ed before him. Perhaps as he was reversing the decree in favour 
of the defendants the fact that it was not argued before him may 
not be very material. But when the case was before this Court 
on the former occasion when a finding was called for it should, 
certainly have been brought to the notice of the learned Judges 
that a finding on this matter would be necessary for the 
disposal of this case. However, that may be, acting under S, 
103 of the Civil Procedure Code we have heard the evidence 
on the point ourselves. We consider that the District Munsit’s 
view of the claim for improvement is clearly correct. It is 
therefore unnecessary to remit the case on issue (6) even if we 
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think that that issue is open to consideration at this stage. In 
these circumstances we must accept the finding. 
In the result the decree of the Lower Appellate Court 


must be set aside and that of the District Munsif restored with 
costs in both Courts. 


A, S. V. -—— Decree set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WALTER SALIS SCHWABE K.T., K,C., CHIEF 
JUSTICE, AND MR. JUSTICE COUTTS TROTTER. 


The Administrator General, Madras 
v. 


V. V. Ramiah and another Respondents. 


Administrator-General's Act (fll of 1913)—S. 42—Rule 11, (3) (c) framed 
under—Effect—Administration commencing before April 1914—Administrator- 
General’s commission in respect of—Valuz of estate for purposes of—Test— 
Administrator Generals Act (II of 1874)—Ss. 52, 54—A pplicability and' Effect, 

In the case of aiastateths adm'n'strattoa of which commenced before 
April 1914, the amount which th: Administrator Generalis to receive by way 
of commission is a percentage on the value of the assets distributed, provided they 
have before distribution been collected by h'm, with the result that, if there is 
a rise in the value of the estate since collection, he gets a larger amount by way 


of commissior, and if there is a fallin the value of the estate, his commission 
decreases proportionately. 


Sete Appellant™ 


The effect of Rule 11, (3) (c', of the rules framed under S. 42 of Act III of 
1913 is that the new rates prescribed are to prevail in respect of estates newly 


coming under the adm nis‘ration, but that in respect of old estates, the old 
law is to prevail. 


The abject of S, 54 of Act IT. of 1874 was to provide for the payment on 
acc unt to one Administrator General, and the possible adjustment of accounts 
between him and a subsequent Administrator-Gereral when one had collected 
aud the other had distributed, and was not intended to, and did not affect the 
amount that was to be paid by the estate under S. 52 of that Act. 

On appeal from the judgment of the Honourable Mr. 
Justice Phillips, dated the 23rd day of September 1921: passed 
in the exercise of the Original Testamentary Jurisdiction of this 
High Court in O. P. No. 13 of 1921. In the matter of the 
estate of Venula Lakshmi Narasamma deceased. 

J. R. Atkinson for appellant 


V. V, Srinivasa Aiyangar and K, Krishnaswami Atyaugar 
{or respondent, 


The Court delivered the following 

Judgments :—The Chief Justice .—The question is whether 
for the purpose of arriving at the amount of commission pay- 
ee ee S 
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able to the Administrator General in the administration of an 
intestate estate in cases where the administration commenced 
before April 1914, the value of the assets is to be taken at the 
date of their collection or at the date of their distribution, 


By the Act of 1913, the fees, whether by percentage or 
otherwise, to be charged in respect of the duties of the Admin-. 
istrator-General are those that may be prescribed by the Gov- 
erninent provided that in respect of estates the administration of 
which commenced before the Act, the fees prescribed are not 
to exceed the fees leviable in respect of suchan estate under 


‘the Act of 1874, which had been in force down to that date, 


and which was by that Act repealed. The word “prescribed ’, in 
that section means “ prescribed by rules issued by the Govern“ 
ment. ’’ So far as Madras is concerned, rules have been issued 
by Government in 1916. R. I] (1) prescribes that the Adminis- 
trator General shall be entitled to receive a commission upon 
the amount or value of the assets which he collects at rates 
varying according to the total value of the estate. Sub-S, 3 (c) 
of the same rule, referring to the commission payable in such 
cases, says that ‘such commission shall be payable to and re- 
tained by him upon the collection of the assets’. ^the rule goes 
on after a full stop. ‘In the case of any. estate the administra- 
tion of which has been committed to the Administrator- 
General before the 1st April 1914 the commission chargeable 
shall be at the rate of five per centum as prescribed by S. 52 
of the Administrator-General's Act, 1874, or at the rate of three 
per centum in the case of estates falling under S, 53 of that 
Act? Though, itis very difficult toe construe that rule, {| think 
that it means that the new rates prescribed are to prevail in 
respect of estates newly coming under the administration, but 
that in respect of old estates, the old law is to prevail. I think 
that the object of that was to avoid the difficulties which would 
otherwise arise owing to the provisio in: S. 42 of the Act of 
1913 which would involve an examination in each case to 
ascertain whether or not the rate charged exceeded .the rate 
chargeable under the old Act, and in my judgment, the policy 


‘was to keep alive for the pre-!914 administrations the old Act 


of 1874, 


We will therefore have to look at the Act of 1874 
(section 52) to ascertain how the amount to be charged 
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by the Administrator-General is to be arrived at. In constru- 
ing S, 52 of the Act of 1874, we must apply all the rules 
of construction which applied to that section when in force, 
in order to throw light on the intention, of the legislature 
in enacting particular words in the section under ‘inter- 
pretation, and therefore | think, in order to solve the question 
of the meaning of S. 52, we are entitled, and indeed bound, to 
look to Ss. 53, 54 and 55. 


The first principle of interpretation is to take the ordinary 
interpretation of the words, and it is only in cases in which 
there might be more than one ordinary interpretation of words, 
that one has to look to anything outside to arrive at the mean- 
ing. The words of S,52are. “The Administrator General of 
Bengal shall be entitled to receive(a commission) at the rate 
of three per centum, and the Administrator General of Madras 
and Bombay respectively at the rate of five per centum, upon 
ihe amount or value of the assets which they respectively 
collect and distribute in due course of administration.” The 
amount of the commission, whether it be three per centum 
or five per centum, is made payable upon the amount or value 
of the assets collectediand distributed. The ordinary English 
meaning of these words is “ on what is both collected and 
distributed ” or to put it in other words “on what, having been 
collected, is distributed.” On that interpretation the value 
cannot be properly ascertained until distribution. It is said that, 
if one looks at S. 54, it is clear that the meaning is not the or- 
dinary English meaning, but the words must be read either to 
mean “ on the amount or value of the assets when collected” 
or “on the amount or value of assets when distributed, 
whichever may be the lesser amount’, and an argument 
was addressed to us based on S, 54 which in fact 
provides that one half of the commission is to be payable 
aud retained by the Administrator General upon collection 
and the other half upon distribution, which is said to show that 


you must value at the time of collection in order to arrive at | 
the commission payable. I confess that this provision of S. 54 - 


gives rise to very considerable difficulty, but, on the whole, I 
think it can be explained by saying that the object of S. 54 was 
to provide for the payment on account to one Administrator 
General, and the possible adjustment of accounts between him 
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and a subsequent Administrator General when one had collect- 
ed and the other had distributed, and was not intended to and 
did not, affect the amount that ‘was to be paid by the estate; 
and think the words ‘ The amount of the commission lawfully 
retained by the Administrator General upon the distribution of 
the assets shall be deemed a distribution in the due course of 
the administration within the meaning of this Act ” are a cor- 
roboration of this view ; because in my view, if the other inter- 
Pretation were right, that clause might be read “ the amount of 
the commission lawfully retained by the Administrator General 
upon the collection or the distribution of assets shall be deemed 
a distribution in the due course of administraiion within the 
meaning of the Act.” In my view the true explanation is that 
that section had nothing whatever to do with the public, except 
in s^ far as it entitled the Administrator General to retain some 
money in advance, and that the rights as between the public and 
the Administrator General are governed by S. 52 ; and I see on 
reason for departing from what in my view is the natural inter- 
pretation of the words of that section and there is no reason for 
not holding that the amount which the Administrator General is 
to receive is a percentage on the value of the assets distributed 
provided of course they have before distribution been collected 
by him; with the result that if there is a rise in the 
value of the estate since collection, he gets a larger amount 
by way of commission, and if there is a fallin the value of 
the estate his commission decreases proportionately. 


On these grounds 1 think this judgment must be reversed 
and the appeal must be allowed but, as the matter is one of 
public importance and the Administrator General quite properly 
does not press for his costs, without costs. The respondent 
will take his costs, out of the estate. 


Coutts Trotter, J:—I\ think this is a very difficult case, The 
matter arises by reason of S. 42 of Act III of 1913 which pro- 
vides for fees to be fixed for the Administrator General by rules 
promgulated by Government. The Act took the place of an old 
Act, II of 1874 which provided fees for the Administrator General 
on a totally different basis- In those. days the taking of the fees 
was a personal remuneration for his services; under the present 
Act the fees go to Government and the Administrator General 
is paid a fixed a salary for the work of his office. By the rules 
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certain rates are fixed. By R. 11 (3) (a) the Administrator 
General ds entitled to receive onthe amount or valne of the 
assets which he collects in due course of administration remune- 
ration according to a certain scale varying with the value of his 
estate. Sub R. (c) runs as follows:—“Such commission shall be 
payable to. and retained by him upon the collection of the 
assets, in the case of any estate the administration of which has 
been committed to the Administrator General before the Ist 
April 1914 (it is in regard to such an estate that this case has 
arisen) the commission chargeable shall be at the rate of 
five per centum as prescribed by S. 52 of the Administrator 
General’s Act, 1874, or at the rate of three percentum 
in the case of estates falling under S 53 of that Act’’. The 
argument that has been put forward in this case is that 
the reference to S. 52 of the Act of 1874 and S. 53 of 
that Act did not incorporate anything of those sections beyond 
the rate of per. centage which is contained therein, five per cen- 
tum in one case and three per centum in the other. That isa 
‘very attractive argument and would make a very short way to the 
decision of the case, but, in my opinion, it is an argument that 
cannot be accepted, though I have very great doubt about it. 
The words occur in a section which is not fixing a schedule or 
scale of charges (which is sub section (a), but in a section which 
appears to be defining and fixing the time at which the com- 
mission shall be payable to and taken over by the Administrator 
General, which is upon the collection of the assets, I cannot 
think that even a careless drasftsman would insert in sucha 
section some topic which djd not relate to the matter therein 
but related to what I may call the method of computation of 
the commission as distinct from what the amount of the com- 
mission is to be. 


Having got over that initial difficulty I find myself in the 
position, that I am to look to S. 52 of the Act of 1874 to find 
out how the perception of this commisson is to be carried out, 
‘and the section runs thus : “ The commission shall be received 
at the following rates, viz., at the rate of five per centum upon 
the amount or value of the assets which they that is the res- 
pective Administrators-General) respectively collect and distri- 
bute in due course of administration.” They are to be paid com- 
mission on the value of what they collect and distribute. If these 


The admini- 
strator 
General 
Madras 


v. 
Ramiah. 
Cout: s 

Trotter, J. 


The admini- 


strator 
Gencral 
Madras 


v. 
Ramiah. 
Coutts 

‘ Trotter, J. 


352 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLIII. 


words stood alone, I should have very little difficulty about it. 
It seems to me that they must mean as my Lord parapkrased it 
the amount of assets which, having collected, they proceed to 
distribute in due course of administration. They cannot dis- 
tribute before they have collected. It may be that the words are 
superfluous, but to my mind they bear the plain meaning that the 
commission is to be taken on what reaches the hands of the bene- 
ficiary through the hands of the Administrator General. It seems 
to me that that produces the most reasonable result, that the 
beneficiary should pay commission only on what reaches him 
during the course of administration, I cannot overlook another. 
aspect of the case viz., that the new Act unquestionably has put 
an end to that construction, so that to the mere argument that 
it is reasonable, I do not think that I ought to attach too much 
weight in construing the Act of 1574. Nevertheless I think 
that this is the primarily reasonable meaning of the words 
apart from any question of policy or equity. But then it is 
said, in order to construe S. 52, you have got to look to S. 54 
of that Act and if you find that that contemplates some. other 
method of computation, then, although S. 54 is no doubt dead, 
it is perfectly legitimate to use it as a means of ascertaining 
what must have been the necessary meaning of S, 52. I accede 
to that argument and | think we are entitled and indeed bound 
to look at the other sections for the purpose of construing any 
one of them though only one is in fact re-enacted, S. 54 says 
that one half of the commission shall be paid to’ and retained 
by such Administrator General upon the collection of the assets 
and the other half shall be payable to the Administrator 
General who distributes any assets in due course of adminis- 
tration, and may be retained by him upon such distribution. If 
the object of that section is clearly to provide for the case 
where there isa change in the office of the Administrator Gene- 
ral during the course of the administration of any given estates 
and to provide a method by which the commission should be 
shared between the successive incumbents of the office, then of 
course, the provision that one half of the commission would be 
paid to the Administrator General who collects the assets will of 
course take effect, whether there is going to be a change or not, 
because no one knows whether the Administrator General will 
survive to distribute or whether he will not. The argument based 
on these words is that ‘one half of such commission ' involves 
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this position ; that the exact amount of ` the commission must 
be known at the time of the collection of the assets, because 
you cannot allot one half of a quantity which is not once and 
for all fixed. The answer appears to me to be that you can 
make an approximate estimate of the likelihood of the total 
amount of the assets and on such an estimate the one half 
commission has to be based. If the estate, as is the case in re- 
gard to the estate that has given rise to the present discussion, 
increases in value between the collection and distribution, it is 
obvious that there has got to bea collection of the other half 
of the commission upon the estate which has increased in 
value. Some suggestions have been made in the helpful argu- 
ments of Mr, V. V. Srinivasa Ayyangar as to how that is going 
to be worked out. Where there are two halves you must 
obviously have a second valuation of some sort if you are to 
carry out S. 52 and bring in the value of the estate at distri- 
‘bution at all. This is no doubt a rough and ready rule and to 
carry it out literally may effect the result that the subsequent 
Administrator General would get a large commission, while 
his predecessor who had worked for the collection would 
get a comparatively small amount. That may be the effect of 
that section. Another method is to suggest that what the sec- 


tion contemplates—for it says not a word about it—must be 


somesort of real adjustment as between the Administrator 
General in office at the time of collection and the Administartor 
General in office at the time of distribution so as to make their 
shares equal. But [ think it is unnecessary for me to go 
into the various suggestions as to the true construction 

f S. 54 because, as I have already said, S. 54, to my mind, is 
only legitimately considered as a guide to construe S. 52, I 
have come to the conclusion tn agreement with my Lord, that 
S. 54, whatever it means and whatever be its true construction, 
is an important guide, There are two possible results, first that 
the Administrator General should have a little cash in hand to 
proceed with his work of collecting the assets and administer- 
ing the estate and secondly that the foundation should be laid 
for an adjustment of some sort as between successive Adminis- 
trators General. But S. 54 does not control the fixing of the 
commission as between the Administrator General--whether he be 
the same person throughout or not—on the one hand and the 
beneficiary who is to pay the commission on the other, and, in 
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my opinion, the commission fixed by S. 52 can only be the 
commission upon the value of the assets as they are ubtimately 
distributed and placed ia the hands of the beneficiary ot 
beneficiaries, 
I therefore agree that this appeal must be allowed. 
A.S. V. Appeal allowed. 


IN MHE HIGH COURT OF JUDICATURE AT MADRAS. 
: [FULL BENCH]. 
PRESENT :-—SIR WALTER SALIS SCHWABE, KT, K. C., CHIEF 
JusstcE, MR, JUSTICE OLDFIELD, AND MR. JUSTICE COUTTS 
TROTTER. 


Malayath Veetil Raman (Defendants-Appellants, . 
and others. 2 to 18.) 
v, 
1. C, Krishnan Nambudripad -— (Respondents Plaintiff. 
(dead). and his legal represete 


2. Krishnan Nambudripad, legal repre- tative). 


sentative of the deceased Ist res- 
pondent—lide order, dated 14th 
September 1921 on C. M. P. No. 
1836 of 1921. 


Civil Procedure Code O, 4 R. 23 and O. 43 Rich (u)—Preliminary point 
meaning of-Order of remaud—Appeala bility. l 

Where the District Munsiff in a suit held that the construction of a service. 
grant was clear and that evidence of the consideration for that grant and of 
whether services were in fact rendered or net was irrelevant, and on appeal the 
appellate judge took a different view of the construct ion of the grant and held that 
such evidence was relevant and accordingly remanded the case with that direction 
tothe lower Court, such a remand is one ona" preliminary point ” within the 
meaning of O, 41 r 23 of the Civil Procedure Code. 

The remand order in the case is therefore one against which an appeal lies 
under O 43 R. 1 Cl, (ub 

The expression “ preliminary point "in 0.41 1,23 means any point, the 
decision of which avoids the necessity forthe full hearing of the suin such for 
instance, as that a suit was barred by limitation, that the Court has no jurisdiction | 
e.g. under the Estates Land Act, that evidence tendered was not admissible, that 
on the plaintiff’s evidence there is no case for defendants to answer, or that there 
is no proof of publication in a libel suit, 


Appeal against the order of the Court of the Subordinate 
Judge of South Malabar at Palghat, dated 31st July 1920 in 








—s~ 


=A. A. O. No. 351 of 1920 dated 18th April 1922, 
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Appeal Suit No. 99 of 1919, preferred against the decree of the 
Court of the Principal District Munsif of Palghat in Original 
Suit No’ 199 of 1916. 

C. S. Swaminadhan, for the MA WA 

C. V. Anantakrishna Aivar, for the respondent. 

The Court (Oldfield and Venkatasubba Rao, JJ.) made the 
following. 

ORDER OF REFERENCE TO A FULL BENCH : 
There is a preliminary objection in this case to the hearing of 
the appeal that no appeal lies against the order before us. That 
order is one of remand. But it cannot be contended that it 
was passed in consequence of any error on the part of the trial 
Court on a preliminary point. It is accordingly urged by Mr. 
Anantakrishna Aiyar for the respondent that it must be taken 
to have been passed not under Order XLI, Rule 23 of the Code 
of Civil Procedure, but in the exercise of the inherent power of 
the Court recognised in S. 151 and that it therefore cannot be 
displaced in appeal or in proceedings in revision. We add that 
we have considered whether it would be our duty in any case 
to treat the appeal as a revision petition and use our revisional 
powers on the appellants’ behalf. 

The first question that arises then is whether the Lower 
Court’s order setting aside the District Munsif’s decree and re- 
manding the case for re-trial in the light of its own observations 
is an exercise of any power recognised by S. 151. Mr. Ananta- 
| krishna Aiyar in sapport of his contention that it is so, has reli- 
ed mainly on a series of decisions in this Court beginning with 
Anthappa Chetty v. Ramanathan Chetty 1. It is unnecessary for 
us to refer to later decisions in the same sense in detail since 
they add nothing to the considerations then relied on and since 
in fact all the decisions of this Court are based ultimately on 
Ghuznavi v. The Allahabad Bank, Limited 2, 

To deal with the arguments which have been placed before 
us on the provisions of the Code, we finda general provision 
relating to the Court’s powers in appeal in S. 107. Under that 
section the Appellate Court shall have power to determine the 
case' finally, to remand the case, to frame issues and refer them 
for trial and to take additional evidence. Those powers are 
stated to be exercised subject to such conditions and limitations 
as may be prescribed. That can only be taken as referring to 


1 (1919) 37 M. L. J. 536. 2 (L917) I. L. R. 44 Cal, 929. 
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the conditions and limitations, which were prescribed by- rules 
under the Code or might be so prescribed in future. The only 
rule relating to remands is Order XLI, Rule 23, restricting them 
to cases in which the suit has been disposed of upon a preli- 
minary point. Those are thé provisions of the Code and the 
rules dealing directly with orders of remand and they do not in 
our opinion authorize the order of remand in such a case as the 


‘present, where no preliminary point arose. In Ghuznavi. The 


Allahabad Bank Limited 1, already referred to, the restriction in 

S. 107 to conditions.and limitations on the powers conferred 

does not appear to have attaracted attention. There however, 

as here, stress was laid on the fact thatin the present Code 

there is nothing corresponding with S. 564 of the Code of 1882 

and S. 352 of Act VIII of 1859, the inference suggested being 

that the present rule relating to remand was not intended to be 
exhaustive. With all respect we find some difficulty in follow- 

ing that argument. For we doubt "whether the mere omission 

of a restrictive provision can enlarge the scope of any provision,- 
which in itself is clearly worded. It may be added that the 

existence of an inherent power can usually be established . most 

easily by reference to precedents for its recognition and to 

instances, in which it has been exercised; but such instances 

must necessarily be inconclusive, if they have occurred in 

defiance of a distinct provision of law, unless indeed that cannot 

be attributed to mere mistake and their justification with refer- 

ence to the alleged inherent power is explicitly stated. Such 

instances, if they are to be conclusive, must be looked for be- 

fore the enactment of any such distinct provision ; that is before 
the Code of 1859, It is needless to say that no instance of the 
exercise of this alleged inherent power prior to that year has 
been adduced. 


The course of authority in this Court has been that in Seshan 
Pattar v. Seshan Pattar 2, an order in many respects resembling 
that now before us was set aside as not justified by the court's 
powers, In Ramachandra Joshi v. Hasi Kassim 3, however a 
contrary opinion prevailed, as it had done recently in Kuppalan 
v, Kunjuvali 4, The objection to the last mentioned deci-, 
sion is that no reference was madein it to Seshan Pattar 








1. (1917) I. L. R, 44 Cal , 929 2, (1899) 1. L R., 23 Mad. 447, 
3. (1892) I, L. R. 16 Mad., 207. 4. (1911) 9 M. L. T. 373. 
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v. Seshan Pallar |, and to the former that the effect of S. 564 
at its date was not considered. Jambulayya v. Rajamma 27, 
is another decision relied on in Authappa Chetty v. Ramanathan 
Chetty 3 as supporting the statement that rightly or wrongly the 
lower Courts have been instructed by this Court that they have 
an inherent power to remand, and it is no doubt justified by 
some expressions in it. These expressions however include no 
reference to Seshan Pattar v. Seshan Pattar | and the case was 
plainly one of error on a preliminary point of procedure, the 
learned Judge holding that the decision before them was based 
on no evidence and that there had been no regular hearing. In 
these circumstances it is not clear that there is any course of 
authority in this presidency, which entails adherence to the 
principles laid down in Anthappa Chetty v. Ramanathan 
Chetty 3 or Ghuznavi v. The Allahabad Bank Limited 4, 


As regards general considerations we are not satisfied with 
the general recognition of an inherent power such as is alleged. 

On the second question raised by Mr. Ananthakrishna 
Aiyar, whether this Court can revise an exercise by a lower 
Court of its inherent powers, there is again some conflict of 
authority. In C. R. P. No. 644 of 1921 it was held that there 
is no such power of revision. On the other hand the last 
sentence of the judgment in Vujayaraghava Reddi v, Komarappa 
Reddi 5 implies that there is one ; and effect has been given to 
that view by the learned Judges in C. R., P. No. 229 of 1921 
and C. R, P. No. 492 of 1921. The issue on this paint is 
shortly, as stated in the judgment in C. R. P. No, 644 of 1921, 
whether an order of remand fn such a case should be treated as 
| improper, in the sense that the Appellate Court should in the 
exercise of its discretion have taken the course indicated in 
Order XLI, Rule 27 or illegal in the sense that it had no 
jurisdiction to pass it; and the basis of -the decisions on the 
one side appears to be that no order at all passed in the exercise 
of the inherent jurisdiction is hable to revision on the other 
that such orders are liable to revision in cases, in which it 
cannot be shown that the ends of justice might not have been 
secured with equal ease by some other method of disposal 
authorized by the Code. It does not seem necessary for our 


1 (1899) 1. L. R., 23 Mad, 447. 2 (1912) F.L, R. 36 Mad. 492, 
3. (1919) 37 M. L J. 536 4. (1917) I. L. R. 44 Cal. 329, 


5. (1912) 22 M. L. J. 409, 
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F, B. present purpose to offer any discussion of the different con- 
TN siderations on either side. . 
a ae On the questions thus-raised there is a conflict of authority 
Nambu- and they also are in our opinion of general importance. We 
Mpa, therefore refer them for the opinion of a Full Bench in the 


following terms :— : 

(1) Is the order under appeal one which the lower 
Appellate Court was competent to pass in the 
exercise of its inherent powers under S, 151 Civil 
Procedure Code, or otherwise ? 

(2) Tf the order.was passed in the exercise of the lower 
Appellate Court’s inherent power can this Court 
interfere with it in revision ? 

C. S. Swaminadhan, for the appellants. 
C. Vv, Ananthakrishna Atyar, for the respondent, 
The Court expressed the following 
Sir Walter Opinion :—The Chief Justice :—The District Munsif held in 
ae this suit that the true construction ofta service grant was clear 
“= and that evidence of the consideration for that grant and of 
whether services were in fact rendered or not was irrelevant. 

On appeal, the Subordinate Judge took a different view of the 

construction of the grant and held that such evidence was 

relevant. He accordingly remanded the case with that direc- 
tion to be determined according to law. On appeal to the 

High Court from that order of remand a preliminary objection 

is taken thai no appeal lies, and it was also contended that the 

Subordinate Judge had no power to remand the case, The 

High Court has referred those mutters for determination toa 

Full Bench. The questions are of general interest as they raise 

points of procedure which have frequently arisen and have 

resulted in a conflict of judicial decision. 

The right of appeal is by S. 104 of the Civil Procedure 
Code, 1908 expressly limited to cases enunciated in that section 
or expressly provided for by the rules. 

The rule giving a right of appeal is Order 43 which in- 
cludes as appealable an order under Order 41 Rule 23 
remanding a case 

The power to remand is given by S. 107 which gives 
power to Appellate Courts to remand a case subject to such con- 
ditions and limitations as may be prescribed. That no doubt 

eans prescribed by rules. The only rule dealing with remand 
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is Order 41 Rule 23 which is in the following terms—“ Where 
the Count from whose decree an appeal is preferred has disposed 
Of the suit upon a preliminary point and the decree is reversed 
in appeal, the Appellate Court may, if it thinks fit, by order 
remand the case,” 

‘It has been held in several cases and most recently by a 
majority of a Full Bench in Calcutta, Ghuenavi v. The Allahabad 
Bank Ltd 1 that this rule is a limitation on the exercise of the 
powers of remand under S. 107. I venture to doubt if this 
is correct, but in the view | take of this case, it is not necessary 
for the decision, nor do | think it was necessary for the proper 
decision of any of those cases. Feeling apparently that ina 
case like the present which it was supposed was not covered by 
Rule 23 that there ought to be a power to remand, the Full 
Bench in the Calcutta case referred to above, and Judges in 

various cases here ana elsewhere have held that there is an 
-inherent power in the Court under S. 151 to remand, and in 
other cases it has been held that there is power under S. 99. 
Further as no appeal is provided for from orders made under 
the inherent power of the Court, resort has been had to the 
powers of the High Court in revision, 


In my view, 5. 99 has no application and if! agreed ihat 
rule 23 limited the power to remand to cases within its terms, 
I should not readily accede to the proposition, that where the 
Code expressly limits the power of a Court, there can co-exist 
an inherent power in that Court to disregard that limitation. 


The remanding of cases or, as it is there called, the 
granting of a new trial, is of every day occurrence in England 
in any case where, by reason of the Appellate Court reversing 
the d/ “sion of the trial Court, there remain matters still to be 
der d in the suit and it would be remarkable if the Code and 
yA nere did not give similar powers, for absence of such 

| | would involve the result that in such cases it would be 

4 ‘ry for the Appellate Court to retain the suit before it 
ee remit issues to be determined by the trial Court and so 
take away from the trial Court its proper function of giving 
judgment in the first instance. Further if there was no appeal, 
the whole of the time and money spent on the proceedings on 


remission would be wasted, if it ultimately turned out that the 


1, (1917) I L. R. 44 C. 929. 
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trial Court had been right in the first instance. But in my judg- 
ment none of these results follow because on the true eonstruc- 
tion of Rule 23 all Appellate Courts have power to remand in 
almost every case where such a power is required. 

The question turns on the meaning of the words “ pre- 
liminary point ” in that rule, In my judgment the only 
meaning that can be properly given to these words in this con- 
text is any point the decision of which avoids the necessity for 
the full hearing of the suit. There are many instances of such 
points such as, that a suit is barred by limitation ; that the 
Court has no jurisdiction, e. g, under the Estates Land 
Act; that evidence tendered was not admissible; that 
on the plaintiff’s evidence there is no case for the defen- 
dant to answer; in a libel suit, that there is no proof 
of publication. In all these cases, if the decision is held 
to be wrong, the case remains to be decided on what is 
sometimes referred to as the merits of the case. The points 
are preliminary to the final disposal of the case, In my judg- 
ment the two cases reported in Authappa Chetty v. Ramanathan 
Chetty | were wrongly decided, for the points were preliminary 
points. In one it was held that a settlement with an agent 
bound his principal, and so the rights as between the two 
principals, if this decision was wrong, were left undecided ; in 
the other, evidence was improperly excluded, and so the case 
was disposed of Without being fully heard. 

In Kubpelan v, Kunjuvalli ? in an action on a will it was 
held that the will was a forgery and therefore the questions in 
the case assuming the will to be genuine were not decided. In 
Jambulayya v. Rajamma 3 the trial Judge held a receipt was a 
settlement of a suit out of Court, and therefore did not hear 
the suit on its merits at all. These are all in my judgment 
instances of decisions of preliminary points and in none of 
those cases was it necessary to resort to the inherent powers of 
the Court. | 

The words “preliminary point” occur in S. 562 of the C. P. 
Code of 1882 which corresponded to the present O. 41 R, 23, and 
are interpreted in the same manner as I interpret them above 
by Mahmood J. in Ram Narain v. Bhawanidin * at page 32, 
where he lays down that the words are not confined to such 


ee — wee 


1. (1919) 37 M. L, J, 536, 2. (1911) 1 M. W. N, 199. 
3, (1912) 36 Mad, 492, 4, (1884) T. L, R. 9 All, 29. 
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legal points only as may be pleaded in bar of suit but compreh- 
end all Such points as may have prevented the Court disposing 
of the case on the merits, whether such points are pure ques- 
tions of law or ‘pure questions of fact; and he gives as an 
instance a mortgage suit in which it is held that the plaintiff is 
not a son and heir of the mortgagor and therefore the suit is 
dismissed without entering into the merits cf the vaaious pleas 
relating to the mortgage. The same view is expressed in 
Muhammad Allahdad Khan v, Muhammad Ismail Khan | at 
p. 922 by Edge C, J. and on page 343 by Mahmood J. The 
Same view is expressed in differeut words in Ramachandra 
Joisht v. Hazi Kassim by Muthusami Ayyar and Best’ JJ. and 
also by Seshagiri Aiyar and Odgers JJ. ia Anthappa Chetty v. 
Ramanathan Chetty 2 though as I have stated in my view they 
misunderstood or misapplied the principle enunciated. 

It was in my judgment wrongly admitted before the referr- 
ing Bench thal the point was not a preliminary one, My an- 
swer to the first question is that the Lower Appellate Court was 
competent to pass the order under S. 107 and:O. 41, R. 23. 
There isa right of appeal from that order under O. 43 and 
therefore the second question does not arise. 

Oldfield J :—The first of the questions referred was framed, 
as the order of reference shows, to obtain a decision as to the 
existence and extent of the alleged inherent power of the 
Appellate Courts to remand and in particular as to the correct- 
ness of the unrestricted recognition of that power in Ghuenavi 
v. The Allahabad Bank HA 3 and: Anthappa Chetty v. Rama- 
nathan Chetty 2 


With all respect I am not prepared to assume that Appellate 
Courts in India have inherently or in virtue of S. 107 c. P. 
Code any such general power to order a new trial as is conferred 
in Order XXXIX under the English Judicature Act. For here 
there is never any question of the parties’ right to the finding 
of a jury on issues of fact, which can be obtained only in the 
Court of first instance; and there is reason, when the litigant has 
once reached the Appellate Court and the stage of a general 
consideration of the evidence, against authorizing that Court to 
abandon control over the case and Jeave it to take its chance 
of an early trial in competition with others of later institution. 

1. (1885) I. L. R. 10 All. 289. 2. (1919) 37 M. L. J. 536. 
l 3. (1917) I. L. R, 44 Cal, 929, 
R—46 
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It is however unnecessary to pursue this assumption further or 
to consider whether it is reconcileable with the provisions of 
S. 107 and Order XLI under the Code, because I agree that 
R. 23 of that Order covers the case before us, if the word 
“preliminary” in it receives its proper interpretation. | 
It was alleged and not disputed before the referring Judges 
that the point, on which the case had been decided by the 
Court of first instance, wasa preliminary one. But it was then, 
it isnot disputed, supposed that a preliminary point must be 
one independent of the merits. That supposition might have 
been consistent in some degree with the reference to remand in 
S. 562 in the Code of 1882, as for the purpose of “investigating” 
and in the amended Code of 1888 as for the purpose of “deter- 
mining” the suit on its merits; and there was also the omission 
from the the section in the latter of the description contained in 
the the former of the disposal on a preliminary point, as exclud- 
ing “ any evidence of fact which appears to the appellate Court 
essential to the determination of the rights of the parties”. 
But, whatever the implication of this wording, there is nothing 
corresponding with it in the present Code or the order under 
it; and there is therefore no reason for treating only those 
pointsas “ preliminary ”, which, like pleas of res judicata or 
jurisdiction, are strictly independent of the! merits. The deci- 
sions in Ram Narain v, Bhawanidin } and Muhamad Allahdad 
Khan v. Muhammad Ismail Khan 2 were given on the Code of 
1882 and before the omission abovementioned. But | respect- 
fully follow my Lord in adopting at least the portion of them 
referred to by him, as a correct statement of the law as it'now 
stands, and concur in the opinion he proposes. | 


Coutis Trotter J.—1 agree with my Lord that this is a preli- 
minary point, which I take to mean a point which when decided 
in the way in which it is in fact decided determines the result 
of the suit, and discharges the Court :from‘the duty of trying 
all or some of the other issues in the case. lf this conclusion 
be correct, it renders it unnecessary to go into the wider 
questions raised in argument, I concur in the answers 
propounded. 


C. A. S. 


— 


t (1882) 7. L. R, 9 AU. 29 (N) A. W. N. 104, 2. (1888) I. L. R. 10 All. 289, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WALTER SALIS SCHWABE KT. K. Cc. CHIEF 
JUSTICE, AND MR. JUSTICE COUTTS TROTTER. 


A, Nataraja Mudaliar Appellant * 
v, 
D. P. Ramaswamy Mudaliar and others ... Respondents. 


- C., P. Code of 1908—-S, 66 —Hi ndu Law—Joint Famtly—Manager—Purchase 
al execution Sale benami in name of stranger—Purclhtase with joint famiy funds— 
to property purchased by other members —Maintaina bility —Purchase made on be- 
half claim of plaintiff -Meanind--C.P.C. of 1882--§ 317--Law tnder—Distiuction, 

In execution of a decree obtained by A the manager of a joint Hindu family, 
he with the aid of joint family funds, purchased the property of the judgment- 
debtor himself benami in the name of B, a stranger, without obtaining the leave of 
the Court to bid. In a suit for partition brought by a son of A against the other 
members of the family and B, held that S, 66 C. P. C, was ns bar to plaintiff's 
claim to a partition of the property purchased in the name of B on the ground that 
B was only a benamidar for A and that the property was joint family 
property. The purchase was not one madean behalf of the plaintiff within the 
meaning of S. 66 (1) of the Code. 

On appeal from the judgment of the Honourable Mr. Jus- 


tice Kumaraswami Sastri dated L6th March 1920 passed in ex- 
ercise of the ordinary original Civil Jurisdiction of this court in 
C. S. No. 226 of 1918. 

A, Visvanatha Aiyar for appellants. 

S. Krishnamachariar P. R, Krishnamachariar Chellamiah 
and N. Visvanatha Aiyar for respondent. 

The Court. delivered the following 

Judgments ae Chief Justice : —The first plaintiff's father 
having a decree against the owners of some house property in 
Madras, brought that property to sale in execution, Without 
obtaining the leave of the céurt to bid, he bought it himself 
using for that purpose the joint family money, and, in order to 
conceal this fraud on the court, he bought it in the name of 
the sixth defendant. This is the case of the plaintiffs, and of 
some of the defendants... That has been found by the learned 
judge, who saw the witnesses and examined the facts obviously 
with the greatest care, to be the truth, and I can find no ground 
for interfering with that finding of fact. 

The first plaintiff with his sons, the second and the third 
plaintiffs, joining as defendants the other members of the joint 
family has brought this suit for partition and he claims that 
part of the joint family property to be brought in and divided 
in the partition consists of this house property standing in the 


* 0, S, Appeal No, 62 of 1920, 21st April 1922, 
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name of the sixth defendant and he brings in the sixth defen- 
dant to have that case decided, The sixth defendant reSists that 
claim setting up, firstly, as a fact that the plaintiff’s case is not 
true at all, that he never was a benamidar or nominee of the 
first plaintiff’s father which, as I have pointed out, has not been 
accepted as the fact, and, secondly he says, that in law. although. 
he is not entitled to this property, it is not open to the plaintiffs 
in this case to recover it from him by reason of S. 66 of the 
Code of Civil Procedure, 1908 ; and it is on the proper inter- 
pretation of that section, and that section only, that this case 
must turn. 


Before the passing of that section there was in existence 
S. 317 of the Civil Procedure Code of 1882. The terms of that 
section were “ No suit shall be maintained against the certified 
purchaser (which means the certified purchaser who has pur- 
chased the property at Court-auction) on the ground that the 
purchase was made on behalf of any other person or on behalf 


of some one through whom such other person claims. ” There 


was very soon a conflict of authorities as to the meaning of 
that section and | think it may be stated that the Madras view, 
established first of all in Natesa Aiyar v. Venkatramayya, | and 
followed in Krishna Aiyar v. Raghaviyan 2 and Minakshi Ammal 

v. Kalianarama Iyer 3 was that there was nothing in that sec- 
tionito prevent a member of a joint family from recovering the 
property which had been bought out of the joint family money 
in the name of some person benami at a court-auction by the 
managing member of the family he himself being the 
decree-holder. A different view was taken in’ Allahabad and 
the matter came before the Privy Council in Suraj Narain v. 
Ratan Lal* and, in that case there is no doubt that the 
Privy Council supported the view contrary to the view taken in 
Madras though it is worth observing that there seems to have 
been very little discussion on the matter and the Madras cases 
do not seem to have been cited. If, however, the matter stood 
there, | should find great difficulty in distinguishing that case 
as was done by the learned judge below but that case was tried 
when the Civil Procedure Code of 1882 was in operation and it 
is a decision under S. 317 of that Code. After that case, or 





1. (1882) 1. L. R. 6 Mad, 135 2. (1899) 9 M, L, J. 298. 


3 (1897) 1. L. R. 20 Mad. 349: 7 M. L. J. 213. 
4. (1917) I L, R. 40 All, 159 : 33 M. L. J. 180. (P, C.) 
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rather after the first hearing of that case. S. 66 of the Civil 


Procedufe Code of 1908 was introduced, and that altered the. 


law very materially, because now the only prohibition is con- 
tained in these words: “ No suit shall be maintained against 
any person claiming title under a purchase certified by the 
court in. such manner as may be prescribed on the ground that 
the purchase was made on behalf of the plaintiff or on behalf 
of some one through whom the plaintiff claims.” The obvious 
alteratton is that now the penal provision is Confined to pur- 
chases on behalf of a plaintiff or persons through whoin he 
claims, whereas before it was wide enough, on one interpreta- 
tion of it, to cover purchases on behalf of any other person. I 
should think that alteration was made because, on what I may 
call the Allahabad interpretation there might be an injustice, it 
would follow that infants, whose father using the infant’s pro- 
perty entered into such a transaction would be deprived, though 
‘perfectly innocent themselves, of their family property, and 
that it would remain in the hands ofa benamidar, It was there- 
fore desirable that the inability to enforce rights should be res- 
tricted to the person who was guilty of the act, which was 
looked upon as an illegal act. It is argued in this case that the 
purchase was wade on behalf of the plaintiff and that the real 
meaning of that clause is that if a managing member makes a 
purchase and for that purpose uses the money of the family, he 
is making that purchase on behalf of all the members of the 
-family, Unless I were driven to an interpretation which would 
have the results which, as I have already stated, in my view, it 
was the desire to prevent, "should be very loathe to come.to 
such a conclusion ; but, in my judgment, it is quite unneces- 
sary because I do not think that a managing member buying 
property using family funds for that purpose can be properly 
said, within the meaning of that section, to buy on behalf of 
other members of the family. He is doing something wholly 


wrong. It cannot be right for him to take the family money . 


and put it into property in such circumstances that, if the man 
who lends his name chooses to behave in the way that this 
sixth defendant has behaved, the family would be deprived of 
the property. I can see no distinction between the case of 
a coparcener and the case of a partner. Where partner- 
ship money is used fora benami transaction of that kind it 
would follow, if the interpretation of that kind suggested by the 
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section is right, that the innocent partner would.lose his pro- 
perty. In my judgment that is not the meaning of the section. 

The learned Judge also relies on the proviso to that section 
and there is a great deal to be said in favour of his interpreta- 
tion of the proviso but in the view that I have expressed of the 
section itself, it is unnecessary to decide anything in respect of 
the proviso. I am aware that in coming to this conclusion I 
ain taking a different view to that taken in Baijnath Das v. 
Bishen Devi, 1 It is enough to say that I do not agree with 
that decision or the reasoning on which it is based. I think 
the Court in that case gave much too wide a meaning to the 
words.in S. 66 (1) “made on behalf of the plaintiff.” 

Therefore in my judgment this appeal fails and must be 
dismissed with costs. This is a proper case for two sets of costs 
to be allowed, one for the plaintiffs and the other for defendants 
7 to 9, the reasoning being that the interests of some of ‘the 
infant defendants might have been quite different to the interests - 
of the plaintiffs and on the one head of argument which has 
been addressed to us was different. 

Coutts Trotter ] ;—1 am of the same opinion. It was establi- 
shed by the case of Bodh Singh Doodhooria v. Ganesh Chunder 
Sen 2 that the sections of the Code which were designed to 
punish a person who puts his property in the name of the 
benamidar were not to be applied to the case where one 
member of a joint family gets property in his name and the 
rest of the family seek to enforce their rights against that 
property standing in his name. The words of the Privy 
Council (at page 330) were these ; “Their Lordships think that 
they cannot be taken to affect the rights of members of a joint- 
Hindu family, who by the operation of law, and not by virtue: 
of any private agreement or understanding, are entitled to treat 
as part of their common property an acquisition, howsoever 
made by a member of the family in his sole name, if made by 
the use of the family funds. It is obvious that under the Hindu 
Law it is natural and appropriate to regard a member of a 


` family as being in possession on behalf of the family, so that 


possession would enure to the family as a whole rather than to 
him in the character of benamidar or nominee. which is quite 
alien to the conception of the relation of one member of a 
Hindu Family to another”. : 

FT, (4921) 19 a, L. J. 787, 2. (1873) Sen, 12 Ben. L. R. 317. 
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Further their Lordships held in that case that the section 
of the olt Code did not apply to the case where the alleged 
benamidar was himself a member of the undivided family. 

The next case is where the person put in as benamidar was 
not a member of the undivided family but a nominee chosen 
by the head of the family, and the question arose whether the 
Code prohibited the members of the undivided family not 
concerned in the transaction from asserting their rights in the 
property or whether they were precluded from doing so by the 
section. In this presidency, the cases in my opinion, with one 
possible exception, have shown a consistent course of decision, 
It began with the case of Natesa Ayyar v. Venkatarama Ayyar | 
and Krishna Ayyar v. Raghaviyar 2. There is a dictum, for it 
has been analysed by other Courts and in my opinion rightly 
pronounced to be nothing more, in Ramakurup v. Sridevi 3 
which seems to go the other way. But, on the whole, the cur- 
rent of decisions in this court has been uniform, that the pro- 
position which the case in Budhsingh Dudhuria v, Ganesh Chun- 
der Sen 4 laid down, where the property stood in the name of a 
member of the family, was equally applicable when the nominee 
was a stranger, provided that members of the family, were 
merely seeking to enforce their claim to what they allege to be 
the undivided family property or the proceeds of the money 
belonging to the undivided family. It cannot be denied that 
there is in the Allahabad Court a direct decision the other way, 
the case in Baijnath Das v. Bishen Deni which has been 
referred to by my lord. The reasoning is not difficult to follow. 
The property is put in the name of the benamidar, both in the 
Allahabad case and in the case before us, by the managing 
member of the family, and it is said that that is the act under 
the Hindu Law, of the whole family and therefore the prohibi- 
tion, which undoubtedly would extend to the managing member 
himself who carried out the transaction, must equally apply to 
the whole of the family on whose behalf he acts or purports to 
act. The answer appears to me to be that, whatever the rule 
may have been under the section of the old code under’ the 
section of the present Code, S. 66 (1), that result does not 
follow. In my opinion, the plaintiff in this suit and in similar 
73. (1882) I. L. R. 6 Mad. 349. 2, (1899)9M.L. J. 208, _ 


3. (1892) I, L. R, 16 Mad. 290: 2 M.LJ.173. 4, (1872) 12 B.L. R 317. 
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suits is not secking as a cesiuique trust to enforce rights against 
the benamidar as his trustee, bat he is following into the hands 
of the benamidar whose position as a trustee hə ipso facto re- 
pudiates a portion on the proceeds of what he alleges and has 
proved to be the ancestral estate in which he has a share and of 


which he is entitled to partition znd severance of his own share, 


I am therefore of opinion that it cannot be said that the pur- 
chase at the sale of this property was a purchase made on behalf 
of the plaintiff. The managing member, when he put in a 


_benamidar, knew that he was disobeying the Court, knew that 


he was putting the benamidar in a position to set up claims in 
derogation of the rights of his own family and of his coparcener 
and, in such circumstances, it seems impossible to say that the 
purchase was made on behalf of this plaintiff within the meaning 
of S. 66 (1) of the Code. 

There only remains the difficulty created by a stray sen- 
tence in Suraj Narain v. Ratan Lal}. It is suggested by my 
brother Kumaraswami Sastri J, that it may be that the items of 
property in question may have been in the same category as the 
other properties, namely, gifts made to the son-in-law not as a 
benefaction to be held for the donor but as an advancement in 
life by way of gift. However, that does not appear from the 
report and | think the simplest method of dealing with that is 
to say, as my Lord has said, that the Allahabad case is dealing 
with a situation governed by the words of the old Code and that 
the differentiation in wording effected by the new Code is 
sufficient to distinguish the observation of their Lordships in 
that case and not to make it applicable to the present case. 

With regard to the two other points that were argued,.as to 
the complicity of the first plaintiff in the transaction itself, the 
material put forward in support ofthat, to my mind, ts quite 
unsubstantial. It amounts to no more than that he recorded 
the transaction in the family account-books and it does not in 
the least follow that he appreciated exactly what was done, 
much less that he took an active and consenting part in it. 

Finally it was argued that not only was the first plaintiff 
completely aware of what was done but that in truth the sixth 
defendant was nota benamidar at all and he was never inten- 
ded to be, but he was the real purchaser and had an indepen- 
dent right tothe properties put up at Court auction. With 


3, (1917) 1, L. R, 40 All. 159: 33 M. L. J. 180. (P. Cà 
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greard to that the learned Judge, who heard all the witnesses Mara 
and discissed and weighed their evidence very carefully, has v. 
come to the conclusion, with which I entirely agree, that there E 
is no evidence worth the name to support the suggestion that 
the 6th defendant had an independent right over these pro- 
perties, 

I agree that the appeal fails and that it must be dismissed 
with costs. 

A,S, V: Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. [FULL BENCH] 

PRESENT :—SIR WALTER SALIS SCHWABE KT. K. C., CHIEF 
JUSTICE, MR. JUSTICE OLDFIELD AND MR, JUSTICE COUTTS 
TROTTER, 

A, T. Sankaralinga Mudaliar ..» Petitioner * (P. W. 17 in 
S. C. No. 70 of 1921 on 
the file of the Court of 
Sessions, Tinnevelly Divi- 
v, sion). 
Narayana Mudaliar and others .., Respondents (Accused in do.) ER. 


Criminal Procedure Code Ss. 366, 367-Sessions Judge acquitting the accused — 
recording his own findings and findings of assessors-Aimplification al alater Sankaralinga 


- « . ` . - > Ld . - ` i 
date giving reasons—Mere irregularity —High.Conrt will not interfere in revision sas ae 
Interference in revision against acqtittal—Costs—Power of Court to award ` Narayana 
costs in Criminal matters. fMudaliar, 


5 
Where in a Sessions cise the Sessions Judge at the end of the trial wrote a 


document headed judgment settiag forth the findings of the assessors and adding 
his own finding agreeing with the assessors that the accused were not guilty and 
they were acquitted and at a later date he wrote and prefixed to that judgment a 
full reasoned Judgment dealing with the various points raised, the classes of the 
witnesses and the reasons he had for believing or disbelieving of those witnesses, 
such a courss even although it may possibly beanerror in procedure fs a mere 
irregularity and the High Court will not set aside the acquittal ia revision, 

The High Court will interfere in revisions agaiast acquittal only where it is 
urgently demanded in the interests of public justice. i 

Faujdar Thakur v. Kashichoudhri 42 Cal. 612 followed, 

Except in cases where the Criminal Procedure Coda specifically provides for 
the payment of costs the Courts have no pəwer to award cogts in criminal matters. 

The Privy Council has power under statute to grant cos's in Criminal cases, 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Judg- 
ment of the Court of Sessions of the Tinnevelly Division in 
Sessions Case No. 70 of 1921, 

* Cr, R, C. No. 26 of 1922. 
(Cr. R. P. No. 26 of 1922). 25th April 1922, 
R—47 
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F, B, K. P. M. Menon for T. Richmond. with Chidambaram and 
Sankaralings M arthandaim for. petitioners. . 
eee The Public Prosecutor, Nugant Grant. T. Rangachariar 
Narayana d. Srirangachariar and S. Ramaswami Aiyar, for accused, 
Mudaliar, ; j 
The Court made the following 
Sir Walter TAS N ek ae teats UA 
ek wate. | Order z The Chief Justice :—This is a criminal revision 
C, J. petition against the acquittal of the accused on a charge of 


murder, in a case tried by the Sessions Judge of Tinnevelly. 
The ground and the only ground on which we are asked to 
order a retrial is that the learned Judge did not deliver in 
Court his ful] reasons for acquitting the accused. At the end 
of a three weeks’ trial he left certain specific questions to the 
assessors. The assessors agreed that the accused were not 
guilty and, in answer to a specific question, they agreed that 
certain witnesses for the prosecution, who were the principal 
witnesses, were not worthy of belief. The acting Sessions Judge 
then wrote a document headed “ Judgment ” setting forth the 
findings of the assessors and adding his own finding agreeing 
with the assessors that the accused were not guilty and they 
were acquitted. Ata later date he wrote and prefixed to that 
judgment a full reasoned judgment dealing with the various 
points raised, the classes of witnesses and the reasons he had for 
believing or disbelieving those witnesses’ It is agreed that that 
is not complying with the terms of Ss. 366 and 367 of the Code 
of Criminal Procedure. Under S. 367 a judgment is to be 
written by the Judge containing the point or points for deter- 
mination, the decision thereon and the reasons for the decision, 
and the same section, Sub S. (4) dealing with acquittals says, 
“Tit be a judgment of acquittal, it shall state the offence of 
which the accused is acquitted and direct that he be set at 
liberty.” Now, the judgment that was delivered in Court 
complied with section 367 (4), because it stated, by a reference 
back to the question to the lassessors the offence and directed 
that the accused be set at liberty. Whether that is a sufficient 
compliance with section 366 or 367 isa difficult question. 
There is a dictum in Queen Empress v. Hargobind Singh t that 
itis not. The correctness of that dictum has certainly been 
questioned in Tilak Chandra Sarkar v. Balisagomoff, 2. 1 do not 
think it is necessary in this case to express any view on 
that matter; because, under S. 557 of the Code of 


1. (1892) I. L. R, 14 All. 242. 2, (1896) 1..L. R. 23 Cal, 502. 
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Criminal Procedure, no finding of a Court is to be 
reversede on appeal Or.revision on account of any error, 
Omission or irregularity in various matters including a 
judgment. In my view, assuming that the method adopted by 
the learned Judge in this case is nota full compliance with 
Ss. 366 and 367, it is a mere irregularity and in my judgment, 
it is not open to us to set aside the acquittal on that ground 
alone. But this case gives rise to another interesting question, 
namely, the powers in revision of this Court of setting aside 
this acquittal, Where there is an appeal by the Public Prose- 
cutor or the Crown from an acquittal, the Court sets its face 
against revision ; but where a private prosecutor, having no 
power of appeal, comes to the court in revision, it is certainly 
open to the Court to hear him, But it has now been laid down in 
a long series of cases what, on that sort of application, should be 
the guiding principle to be acted upon by the Court and I think it 
is very clearly stated in Faujdar Thakur v. Kassi Chowdhury! by 
Jenkins C, J. “There he reviewed the practice of all the High 
Courts in India on this point and summarised his conclusion in 
these words :—* I am not prepared to say the court has no 
jurisdiction to enquire on revision with an acquittal, but 1 hold 
it should ordinarily exercise this jurisdiction sparingly and only 


where it is urgently demanded in the interests of public justice. — 


This view does not leave an agrrieved complainant without 
remedy; it would always be open to him to move the govern- 
ment to appeal under S. 417, and this appears to me the course 
that should be followed,”—that is to say that the private prose- 
cutor can, if he likes, move she government to appeal. In this 
case the representative of the government has told us that 
having considered the matter the government would not appeal. 
But, if he cannot get redress that way, he can come before this 
Court on revision; but then the principle is that it is only to be 
granted “ where it is urgently demanded in the interests of 
public Justice.” Applying that to this case, how can it be said that 
it is urgently necessary in the interests of public justice that this 
acquittal should be set aside ? The case lasted three weeks; it was 
tried out fully ; the assessors were unanimous, the judge was 
satisfied with their findiag and acquitted . the accused with, no 
doubt, a desire to prevent either this charge being kept longer 
over the heads of persons who were in his view not guilty and 


1, (1914) I, R, 42 Cal. 612 at 616. 





- = — 


F. B. 
Sankaralinga 
Mudaliar 
qT, 
Narayana 
Mudaliar. 
Sir Walter 
Schwabe. 
C J. 


F. B. 
Sankaralinga 
Mudaliar 
v, 
Narayana 
Mudaliar 


Sir Walter 
Schwabe, 
C. J. 


Oldfed, J. 


Coutts 
Trotter, J. 


Sir Walter 
Schwabe 
SAN Pa 


372 THE MADRAS LAW JOURNAL REPORTS. [VOL KLIJI. 


he was going to acquit, or perhaps in order }o avoid the neces- 
sity of letting them out on bail to come back again thereafter 
lo hear their fate. He took the course which, on the face of it 
seems an eminently reasonable one of telling the men that they 
were acquitted and, in fact, gave his full reasons for the acquit- 
tal at another time and it ended there. Now, how it can be 
suggested that his having done that can amount to an urgent 
demand in the interests of public Justice that the acquittal 
should be set aside, I cannot see. On these grounds, | think 
this petition should be dismissed. As regards the question of 
costs the case will be adjourned to to-morrow. 


Oldfield J;—1 agree and have nothing to add. 


Coutts Trotter J.—I agree and only.wish to add this, that 
I am satisfied that this is a case in which we havea discretion 
and we need not interfere if we like; and, speaking fdr myself, 
I cannot agree to the course suggested, namely, that people 
who have been tried for their lives for a month and acquitted 
should be made to undergo a re-trial at the instance of a pri- 
vate prosecutor when the government would not cone forward 
and urge such a case in the court of appeal. 


This case coming on for hearing as to the question of costs 
The Court made the following 


Order:—The Chief Justice:—-We reserved this case for fur- 
ther consideration on the question whether there is power in 
this court to grant costs on a-‘revision petition brought not by 
the Crown but by a private prosecutor againstan acquittal, 
which petition has failed. lf there were power, it isa case in 
which I, speaking for myself, would gladly grant costs, because 
as I have expressed in my judgment on the main point in this 
case, | think this is a petition which ought never to have been 
brought, and it isundoubtedly hard that persons, who have been 
tried for their lives and acquitted, should be put to much fur- 
ther expenses on frivolous grounds. However, we have to con- 
sider whether this Court has power or not and we have listened 
to very interesting arguments ‘on both sides on the question. 
A court may have inherent power to grant costs, That is clear 
from a judgment in the House of Lords in The Guardians of 
West Ham Union v. Churchwardens and Co, of St. Matthew, 
Bethnal Green) where the House of Lords !held that they had 


1, (1896) A, C. 477, 
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inherent power to grant costs, and in In re Bombay Civil Fund 


Act 1883 ; Pringle v. Secretary of State for India t where Cotton ' 


and Bowen L. JJ state clearly their view that they havean in- 
herent power to grant costs in the matter which came before them, 
although there was no statutory provision enabling them to grant 
the costs. But, in my view, the exercise of that inherent power 
- must be always restricted and limited .to this, that if the power 
of granting costs by the Court in that kind of proceedings is 
provided for in some way by statute, the court cannot, by invo- 
king its inherent powers, .extend the powers which had been 
granted to it by the statute. Now, in this matter we sit in re. 
vision in Criminal cases first under the Letters Patent and being 
constistuted under the Letters Patent have powers given to us 
as a Court to hear Criminial Appeals and revision petitions by 
the Criminal Procedure Code of 1898, That Code does provide 
in several instances for the payment of costs. Unlike the Code 
of Civil Procedure, it has no general clause providing for costs 
in every case. The sections providing for costs are, among 
others 148, 433, 488, 526 and 545. The one and I think the 
only one that it is necessary to look into carefully is S. 433, 
because there in a particular form of proceeding before the 
High Court in Criminal cases there is an express provision that 
the High Court may direct by whom the costs of a reference 
shall be paid. The other sections are specific instances where 
power to grant costs is given, such as in maintenance proceed- 
ings by a wife and in proceedings to recover stolen pro- 
perty. Having got those instances in which specific power is 
given to grant costs, in my judgment the maxim expressis unius 
est exclusive alterius applies. Where in specific instances a statute 
gives a court power to grant costs and the same statute gives 
the court its whole criminal jurisdiction, l think the proper rule 
of interpretation is that expressed in the maxim I have just 
quoted with the result that, as the Code gives a specific right 
of granting costs, it excludes any other right of granting costs. 
There is some authority to the same effect in the three cases 
which have been quoted to us—Nellapparvaju Venkataramaraju 
v, Mudisctti Achayya? Mahomed Duslagir Sahib v, Mahomed 
Karimuddeen 3 QueenEmpress v. Yamena Rao 4, all of them cases 
in which this court has refused to grant costs on the ground 


t. (1888) 40 Ch. Dn. 288. 2. (1916) 33 I. C. 824, 
3, 2 Weir 196 4. (1901) T. L. R. 24 Mad. 303, 
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that it had no power do so in criminal cases, and with those 
judgments | agree. It is true that the Privy Council thas fre- 
quently exercised the power of granting costs in criminal cases, 
but the Privy Council was given that power by a statute and 
so the fact that the Privy Council exercised that power under 
the statute does not in any way help in the solution of the ques- 
tion whether this court has inherent power or not. On these 
grounds, | think this petition must be dismissed, but there will 
be no order as to costs, 

Oldfield J:—I1 agree, 

Conits Trotter J:—1 am of the same opinion, It seems to 
me perfectly clear that we have no express statutory authority 
to grant costs generally in criminal matters and moreover, as 
my Lord has pointed out where the Code intends to confer the 
power of granting costs, it does so in terms. But then tt is said 
that, apart from any question of the Code the court has an 
inherent jurisdiction to put matters right as between those 
who seek its aid by the granting of costs. The Courts of Equity 
ia England always asserted their possession of such jurisdiction 
and constantly used it as is pointed out in the judgment of 
Lord Chancellor Hardwidke in Corporation of Burford v. Lenth- 
all}, The Common Law Courts did not attempt to assert their 
possession of such an inherent jurisdiction and it was often em- 
phatically denied at any rate by equity lawyers, but the House 
of Lords in Guardians of West Ham Union v. Churchwarden and 
Co of St Mathhew, Bethnal Green 2 undoubtedly laid down that 
as and by virtue of its position ‘as the highest court in the 
land and not by any devolution ef powers from courts of 
equity they had jurisdiction to deal with costs in 
cases whether arising from the equity or the common law 
side of the court. But I think that the main reason why it 
is not possible for this court to adopt that line of reasoning 
and take upon itself the awarding of costs in criminal cases ts 
this: Revision is not an inherent power of this or any other 
court; the whole machinery of revision is a creature of statute 
and has to be found within the four walls of the Code of 
Criminal Procedure; and, so far as criminal cases are concerned 
L do not sec how we can posit ? an inherent power in ourselves 
to supplement that purely statutory machinery by assuming to 
ourselves the inherent power of supplementing it- by the 
AA 2 Atk, to 550. 2. (1896) A, C. 477: 
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awarding of costs. I therefore, am of the opinion that we have 
no power to do what is asked. It is for the legislature, to con- 
sider whether the power of revision in cases of the kind that 
we have seen in these proceedings has not outlived its usefulness 
or, at any rate, whether it should not be safeguarded by the 
arming of courts with the power, at least in cases where 
revisional proceedings are taken by private prosecutors and not 
by the Crown, of mulcting them in proper cases by the award 


of costs, 


C, A. S. Petition Aisinissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 


PRESENT :-—SIR WALTER SALIS SCHWABE KT., K. C. CHIEF 
JUSTICE MR. JUSTICE OLDFIELD AND MR. JUSTICE COUTTS 
TROTTER. 

K. V. Muniswami Mudaliar 
v, 
Rajaratnam Pillai and others Respondents (Defendants) 


Cr. P. Code—S. 195 (1), (6), (1)— Sanction to prosecute--Revocation— Power of 
—High Court—Single Judge sitting on original side—Order granting sanction 
under S, 195 (1)—Revocation—Division Bench of appellate side hearing ab peals 
from original side—-Power of —Single Judge if and to what extent subordinate to 
Division Bench—Letters Patent— Cl, 15 Criminal jurisdictton— Matter in 
exercise of—Judgment—Order granting sanction under S. 195 (1) Cr. P. C.— 
Nature of. 

_A single Judge sitting on the Original Side of the High Court and giving 
sanction under S. 195 (1) of the Code of Criminal Procedure for prosecution in 
respect of an alleged offence committed in relation to proceedings before him is 
subordinate to the Division Bench "of the Appellate Side hearing appeals from 
the Original Side of the High Court in the sense of sub-S, 6as explained by sub 
S, 7 of S. 195 Cr. P. C.. and the Division Beach has the power of revoking the 
sanction so granted. 

Per The Chief Justice. za 

Semble. An order granting'sanction under S. 195 (1) Cr. P. C. is one made in 
‘the exercise of criminal jurisdiction and is not a judgment within the meaning of 
cl. 15 of the Letters Patent. . 

Semble. A sivgle Judge sitting on the’ Original Side is subordinate to a Division 
Bench of the Appellate Side hearing appeals from the Original Side of the High 
Court within the meaning of sub-S, 6 of S. 195 Cr. P. C. 

Meaning and effect of ‘* that is to say” in Sub-S. 7 of S. 195 Cr. PC. 

Per Coutts Trotter J. 

Quaere Whether a single judge sitting on the Original side of the High Court 
is subordinate to a Division Bench of the “Appellate Side of that court hearing 
appeals from the Original Side in any sense and for any other purpose, 


12th April 1922. 


Appellant * (PUff.) 


x O. S.. Appeal No, 24 of 1922 


I. B. 
Sankaralinga ’ 
Mudaliar 
y, 
Narayana 
Mudaliar. 

Coutts 
Trotter, J, 


F. B. 
Muniswami 
Mudaliar 
UV. 

Ra jaratnam 
Pillai. 


F, B. 


Muniswami 
Mudaliyar 


V, 
Rajaratnam 
Pillai. 


Sir Walter 
Schwabe, 


C. J. 


376 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLII. 


On appeal from the order and judgment of the Honour-. 
able Mr, Justice Phillips dated 21st December 1921. granting 
sanction to prosecute the appellant (plaintiff) in, the exercise of 
the Ordinary Original Civil Jurisdiction of this court in C. S. 
No. 522 of 1920. 

Nugent Grant instructed by M. P. Sundararaja lyer for 
appellants, 

The Advocate General and N. Swaminatha Iyer for 
Respondents. 

The Court delivered the following 

Judgments :—The Chief Justice :—The question raised by 
the preliminary point taken in this appeal is whether an appeal 
lies to the Division Bench of the Appellate Side hearing 
appeals from the Original Side of the High Court, Madras from 
an order of a single Judge sitting on the Original Side giving 
under S. 195 Cr. P. Code sanction for prosecution in respect of 
an alleged offence committed in relation to proceedings before 
him. It has been fully argued before us by the learned 
Advocate General that no such appeal lies on three grounds, 
first that under the Letter Patent, clause 15, no appeal lies to 
the High Court from the decision of a Judge of that Court in 
the exercise of criminal jurisdiction and that this isa matter 
inthe exercise of criminal jurisdiction; secondly that 
under the same clause no appeal lies from anything at 
all except judgments and that the order sanctioning this 
prosecution is not a judgment, On both these points there 
would be some conflict of authorities; but not having hearg 
the other side on this point we cannet give any decision upon 
that. But, | think it mght to say that my present view is that 
the Advocate General is right on both points, that this is a 
matter in the exercise of criminal jurisdiction and that the 
order is not a judgment. The third point is that under $. 195 
Cr. P. C., apart altogether from the Letters Patent, there is no 
right of apal the right of appeal being confined to what is 
given by that section, Under S. 195, (i b), no prosėcution can 
take place under certain sections of the Indian Penal Code, in- 
cluding the section in question in this case, without the previous 
sanction or on the complaint to the court in which the pro- 
ceedings took place or of some other Court to which such court 
is subordinate. For the purposes of that sub-section it is not 
necessary to. consider whether the court which gives the 
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sanction is subordinate to this Bench or not because sanction 


can be given by such court-itself. Such court having given the 
sanction it is immaterial whether this Bench could or could not 
give similar sanction. 


. When it comes to the question of appeal, the matter is 
dealt with by sub-S, 6 and 7. Sub-S. 6 says ’Any sanc- 
tion given or refused under this section may be revoked by 
any authority to. which the authority giving or refusing it is 
subordinate’, The power to give sanction under the various 
clauses of this section and sub-section is given to various 
persons as well as to Courts and sub-S. 6, when it deals with 
the authority to which the authority giving or refusing the sanc- 
tion-is subordinate is dealing with persons other than Courts 
who have the power under the section to give sanction as well 
as with Courts. The position of Courts giving sanction is dealt 
with also in sub-S. 7 and that is in these words: “ For the pur- 
pose of this section every court shall be deemed subordinate 
only to the court to which appeals from the former court ordi- 
narily lie.” Pausing there, I read that to mean that for the 
purpose of saying whether a Court can revoke an order made, 
we have to see whether that Court is the Court to which appeals 
ordinarily lie from the Court which made the order. Now, 
appedls ordinarily lie toa Division Bench of the Appellate Side 
of this court from a Judge sitting alone on the Original Side, 
and therefore the power of this Court to revoke, if my interpre- 
tation is correct, is given by that sub-section. 


Some little difficulty isyntroduced by the addition of the 
words to that sub-section—“ that is io say ” (a) where appeals 
lie from more than one court (b) where appeals lie to a Civil as 
well as to a Revenue Court and (c) where no appeal lies, certain 
rules are provided prescribing to which court the first Court is 
deemed to be subordinate. In my view, the words, “ that is to 
say,’ are not comprehensive atall. They are merely illustra- 
ting and to some extent limiting the words that go before, and 
the true way of reading that section is that the power to revoke 
is granted to the Court which ordinarily hears appeals from the 
court sanctioning but as there may be difficulty in applying that 
rule, where two Courts have ordinarily the function of hearing 
appeals ur where no court has that functton provision is made 
by the rest of the section for those cases, If it were a 
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quesiion whether the Judge sitting on the Original Side is 
subordinate to this Bench within the meaning of sub-S, 6 as, at 
present advised, I ‘incline to the view that he is properly des- 
cribed as subordinate; but I particularly wish not to commit 
myself on that matter, for I think it unnecessary for the decision 
of this case. I think it is sufficient to base my judgment on 
the words of sub-S. 6 and 7 and to say that by reason of what 
I think is the proper, interpretation of those sub-sections the 


preliminary point fails, 
Oldtield, J:—1 agree. 


Coutts Troller, ]:—I agree and only desire to add that I 

am not to be taken as expressing any opinion at all as to the 
validity of the points taken by the learned Advocate General 
under the Letters Patent. But I think itis clear that ona 
reasonable construction of $. 195 (1) of the Cr, P. C. we have 
the power, I will not say, af hearing appeals but of revoking 
the sanction given by the learned Judge; In my opinion all that ` 
it is necessary to say is that a single Judge sitting on the 
Original Side and sanctioning or refusing sanction under this 
sub-section is subordinate to a Bench of this court for the 
purpose and ın the sense of sub-S. 6 as explained by sub-S. 
I wish to guard myself from expressing any opinion as . 
whether such a Judge is subordinate to a Bench of this court. in 
any other sense and for the purpose of any other section or any 
other Act, The first part of sub-S. 7 is plain to my mind but 
some difficulty is created by the ust on that sub-section of the 
words “ that is to say” which looks as if it 1s introducing an 
exhaustive enumeration of all the possible cases that could arise 
under the first part of sub-S. 7, Iam satished that these words 
are mere inartistic draftsmanship and mean no more than if the 
draftsman had said “in particular” and that,he used the words 
to introduce illustrations in the manner so common in Indian 
legislation. Jo my mind the words of sub-section 7 are 
absolutely clear : “ Every court shall be deemed to be sub- 
odinate only to the court to which appeals from the former 
court ordinarily lie.” It seems to me impossible to hold that 
a Division Bench of this court can be held to be other than a 
court to which appeals from a single Judge asa Judge of first 
instance on the Original Side ordinarily lie, 
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l am therefore of opinion that we are empowered to enter- 
tain this Application to revoke the sanction granted by the 
learned Judge. 

Preliminary objection overruled. 
A.S, V And petition entertained, 


= 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, | 


PRESENT :—JUSTICE OLDFIELD. AND JUSTICE VENKATA- 
SUBBA RAO 
M. Vasudeva Muthu Shastry ... Appellant (Ptaintiff Petitioner), 
v. 
M. Vittal Shastry and others ... Respondents (Defendants 
| Respondents). 


Limitation Act—4drt 182 Fxpl [—Decree passed jointly in favour of morc 
persons than onc— partition decree—Exccution application by defendant Sharer 
Lf afford fresh Starting point in favour of plaintiff. 

A partition deccee, which awards to piatutiff an aliquot part, specified as one 
quirter of certain family lands and the profits therefrom and also his costs, the 
ascertainment of the particular lands and the amount recoverable as profits being 
reserved for execution, is a decree passed jointly in favour of all the sharers witbin 
the meaning of Expln I ol Art 182 of the Limitation Act. And an appl'cation by 
plaintiff for execution of such a decree filed within 3 years of an application for 
execution filed by the 2nd defendant, another sharer, is not barred, though 
plaintiff's own prior application was filed more than 3 years before. 


Appeal against the appellate order of the District Court of 
South Canara dated 17th January 1921 in A. S. Nos. 85 and 89 
of 1920 preferred against the order of the Court of the Sub- 
ordinate Judge Kanara dated 1st March 1920 in R, E, P. No, 71 
of 1919 in O, S. No. 20 of 1900. 

K, Yegnanarayana Adiga for appellant, 

B. Sitarama Rao, for respondents. 

The Court delivered the following 

Judgment :—Oldfield J :—The only question raised by this 
appeal is whether the decree is still executable by plaintiff, not- 
withstanding that his last application in 1910 was made over 
three years before his present application in 1919, He alleges 
that it is, because time runs against him only from the applica- 
tion of 2nd defendant in 1918, with reference to Explanation 1 
Art. 182, Schedule I, Limitation Act, 

The decree is for partition, but it is not in the form con- 
templated by the present Code. For it awards to plaintiff, 











*A. A, å, O, No 65 of 1921 3ist March 1922, 
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F.B. 





Muniswami 
Mudaliar. 
7, 
Rajaratnam 
Pillai, 
Coutts 
Trotter, J. 


Vasudeva 
Muthu 
Shastry 
I. 
Vittal 
Shastry. 


Oldfield, J. 


Vasudeva 
Muthu 


Shastry . 


u, 
Vittal 
Shastry. 


—— 


Oldfield, J. 


380 THE MADRAS LAW JOURNAL REbokis. [VOL xitin. 
an aliquot part, specified as one quarter of certain family lands 
and the profits therefrom and also his costs, the ascertain- 
ment of the particular lands and the amount recoverable as pro- 
fits being apparently reserved for execution. No doubt “such a 
decree is not like a decree for money or for the delivery of 
specific property a decree in favour of the plaintiff alone’ and 
“in a suit for partition the decree is in favour of each sharer,” 

Dost Mahomed Khan v. Said Begum 1, and again, “ It is in con- 

sequence of the reciprocal character of the right which co- 

owners have in the matter of partition that even those who are 
not actual plaintiffs can claim that their share also be allotted 
them by the decree ”. Assan v. Pathumma 2, Such descriptions 
of partition decrees may in some cases justify reference in con- 
nection with their execution to the portion of Expl. Ito Art. 
No. 182, which deals with decrees passed jointly against 
more persons than one, because the. family property may 
be in the hands of or may be recoverable from some or all of 
the members of the family other than the excluded plaintiff. 

But that portion of the explanation will be relevant, only if the 

question is whether an application for execution against one 
party affords a starting point for time for an application against 

another and not when, as in. the present case, the question is of 
reliance by one party on an application made by another. 


On that quéstion it is urged for respondent and that the 
decree before us has not been passed jointly in favour of more 


_ persons than one, but severally in favour of each of those con- 


cerned, distinguishing the share deliverable to each ; and this 
would appear lo be so, because each party is entitled to recover 
only his own share and that ‘share is not the less distinguishable 
from that deliverable to others, becauselthe property comprising 
each share is regarded as to be ascertained. Shortly, similarity 
between the rights of each of the parties under a decree- will 
not make it a joint decree in their favour. O. 21. R. 15 C. P. C. 
dealing with “ a decree passed jointly in favour of more per- 
sons than one, ” that being the wording of the explanation 
under construction, clearly cannot refer. and has never. been con- 
strued as referring to decrees, like that before us. If these 
were the only considerations the failure of the appeal would 
follow. 


aa AAA AAA AAA a a a ——— 


1 (1897) I. L. R, 20 All, 81 2 (1898) I, L, R, 22 Mad. 494:9 M. L. J. 37. 
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The appellant-petitioner however relies on authority to the 
contrary effect. In Sheik Koorshed Hossain v, Numbee Fatima |, 
there were only two sharers, parties to the decree and it is pos- 
sible to understatid the court’s conclusion that execution taken 
by one of them was on account of both. But the judgment fur- 
` ther describes a partition decree as a “joint declaration of the 
rights of persons interested in the property of which partition is 
sought ”. This decision was given without reference to any 
positive provision of law and was dissented from, although 
obiter, in Hikmat Ali v. Wali-tun-nissa ?. But it was cited and ap- 
parently followed with reference to act XV of 1877 in Mohan 
Chander Kurimokar v. Mohésh Chunder Kurmokar 5. See 
also Narayana v. Vithalt , and Jeddi Subraya v. Ram Rao >. 
The description of a partition decree as “a joint declaration” 
above cited has been reproduced in Dost Mahomed Khan v. 
Said Begum © , although not with reference to limitation. In 
Assan v. Pathuma 7 , the decision in Sheik Khoorshed Hossain v. 
Numbee Fatima !, was referred to with approval although it was 
said with reference to misjoinder, not limitation, that the reci- 
procal character of the rights of the parties rendered the cause 
of action the same, each party however being entitled to separate 
relief, The only other authority we have been shown ts the 
judgment of Ramesam, J and myself in. Ramaswami Aiyangar v. 
Narayana Atyangar 8. andin it the two Calcutta cases cited 
above are referred to as consistent with.ou1 conclusion, although 
as the printed record shows, the question mainly argued before 
us was not whether the decree under execution was in favour of 
the sharers jointly, that not being seriously disputed, but whether 
the ascertainment of the share of a particular party which has 
subsequently taken place, made the decree one passed severally 
in his favour, The result is that throughout Sheik Khoorshed 
Hossain v. Numbe Fatima t and Mohun Chunder Kurmokar v. 
Mohesh Chunder Kurmokar 3 have been accepted as deciding that 
partition decrees are passed jointly in favour of the sharers and 
no instance, in which the contrary view has been acted on, has 
been shown. The question is one of limitation and therefore of 
procedure; and the course of authority must be the decisive 





1, (1878) L L. L. 3 Cal. 551. 2, (1884) 1. L. R. 12 AIl, £06, 
3, (1884) I. L. R. 9 C. 568. vho (1896) 5 Bom, P. J. 325, 
5. (1898) I. L, R, 22 Bom, 998. 6. (1898) 1. 1, R. 20 All 81, 
7, (1898) 1. L. R22 Mad 494. 8. (1921) 42 M, Li J. 94, 
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consideration, I would therefore allow thejappeal against order, 
Court’s decision and remainding the 
appeal for readmission and rehearing in the light of the forego- 
Ing, with reference to any other material authorities, Costs to 
date here and in the lower appellate Court will be costs in the 
case and be provided for in the order to be passed. | 
Venkatasubba Rao, J :—I agree. | 
A, S, V. Appeal allowed, 


IN THE HIGH COURT JF JUDICATURE AT MADRAS, 
[FULL BENCH] 


PRESENT :—SIR WALTER SALIS SCHWABE, K.C, CHIEF 
JUSTICE, Mr, JUSTICE COUTTS TROTTER, Mr. JUSTICE KUMARA- 
SWAMI SASTRI, MR. JUSTICE KRISHNAN AND MR. Justice 
RaMESAM, | | 

[In the matter of Mr. E, Raghava Reddi, High Court 

Vakil, practising at Nellore. ] 
E. Raghava Reddi 
Letters Patent cls. 10 and 39—Order of suspension of a Vakil by the High 
Court—IWhether leave can be granted to appeal to Privy Council against order, 
The High Csurt has no wpoer togrant leave to appeal to privy Council in a 
case where an order is made by the court suspending a Vakil from Greeks 


Petitioner.” 


Petition under Cl, 39 of the: Letters Patent, and Ss. 109 
and O; 49, R. 3 of the Code of Civil Procedure praying that in 
the circumstances stated therein the High Court will be pleased 
to grant a certificate to enable the petitioner herein to appeal. 
to His Majesty in Council against the judgment of the High 
Court dated 26th October 1921 in the matter of E, Raghava 
Reddi, High Court Vakil, practicing at Nellore on a reference 
by the District Judge of Nellore in his letter Current No, 1470 
of 1921, dated 26th April 1921, for disciplinary action under the. 
Legal Practitioners Act, XVIII of 1879, 

The petitioner in person 

The Advocation General for the Referring officer, 

The Court made the following 

Order :—The Chtef Justice. In my judgment, this matter 
is so far concluded by authority that it would not be possible, © 

* C., M. P. No. 199 of 1922. 20th February 1922 
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without a decision of the Privy Council to the contrary, to say 
that there is power in the High Court of Madras to grant leave 
to appeal to the Privy Council ina case where an order is 
made by the Court suspending a Vakil from practice. We 
have been referred to two cases of the Privy Council: In re 
Minchin | where, on an appeal taken to the Privy Council from 
an order of the High Court, acting not under cl. 10 of the 
Letters Patent but under another clause giving a similar power 
in other cases, namely, cl. 8, the Privy Council pointed out 
that, if the appellant came there under the Charter, he had no 
right to appeal, because by the terms of the Charter, the appeal 
given is confined to judicial acts, namely, “ judgments or 
determinations ”, The same view was expressed a few years 
earlier in Morgan v. Leech 2? where the matter came before the 
Privy Council in respect of the refusal of the High Court of 
Bombay to admit an attorney and it was held again that it was 
not a judicial determination, within the meaning of cl. 39 of 
the Letters Patent and that, therefore, it was necessary to give 
special leave and that no appeal lay unless the Privy Council 
gave leave. Now, those decisions have been followed in 
Bombay, Calcutta, Allahabad and Madras, and more 
recently in Patna, Bir Kishore Roy v. King Emperor ° in a 
full and considered judgment of Dawson Miller, C. J. sitting 
with Coutts, J. a judgment with which J agree in 
every respect but, for the present purpose, it is not necessary to 
travel outside Madras. In Ramachandra Aiyar v. The 
President Vakil’s Association, High Court Madras the Full 
Bench here held, after full discussion and full argument on the 
meaning of cls. 10 and 39 of the Letters Patent, that no leave 
to appeal to the Privy Council in a disciplinary matter against 
a Vakil could be granted by the High Court.: I think that we 
are bound by the decisions of the Privy Council and that we 
should follow the Full Bench decisions of this Court and the 
other High Courts, unless we saw very strong reasons to differ 
from them, So far from finding strong reasons for differing 
from them, I agree with those decisions, 


Our disposal of this petition is not on the merits 
and we do not propose to say anything about the contents 


1, (1850) 4 M.I, A, at p. 220. 2 (1841) 2M. I. A. at p.434, 
3, (1919) 4 P L. J. p. 423. 4, I, L. R. 39 Mad, p. 128. 
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PRIVY COUNCIL. 


PRESENT :—VISCOUNT CAVE, LORD DUNEDIN, LORD SHAW 
AND SIR JOHN EDGE, 


(On appeal from the Calcutta High Court). 
Khajeh Solehman Quadir and another © Appellants” 


v. 
Nawab Sir Salimullah Bahadur and others ... Respondents 


Mahomedan Law —Invalid wakfs—Fanitly Selllemen! based on wakfs but 
in compromise of disputed claims—Validity—Annuities out of income of pro- 
per ‘y—Charge—Mussulinan wakfs Validating 1913. 

The Mussulman wakfs Validating Act of 1913 is not retrospeclive and can- 
not be construed as validating deeds executed before its date. Deeds which 
purported to create by gift a perpetual succession of interests for the aggrandise- 
ment of the family of the donor, were not valid under Mahomedan Law and 
were not validated by the use of the term “ wakf” or by the insertion of a remote 
trust for the poor, 

Sheik Mahomed Alhsanulla v. Amarchand’ Kundu (1) : Abdul Gafur v. 
Nizamudin (2) Abdul Fata Mahomed Ishak v. Russomoy Dhur Chowdhry (3): 
Maulvi Sayyid Muhammad Ali v, Razia Bibi (4): referred to. 

Agreement by way of compromise of a pending litigation fixing certain 
allowances to living and named persons to be continued to their heirs, though 
based on invalid wak{is. are valid and enforceable. A direction to pay the 
allowances out of the income of the properties shows an intention to create a 
charge. 

Nawab Unijad Ally Khan v, Mussamat Mohumdee Begum (5) Lakshiminara- 
yana Ananga v, Madhava Deo (6\; Khwaja Muhammad Khan v, Husaini Begum 
(7) 3 and Raja of Ramnad v, Sundara Pandiyasaini Tevar (8) ; followed, 

Decree of the High Court reversed, 

‘Appeal (No. 28 of 1921) from a Decree of the Calcutta 
High Court reversing a Decree of the PORONINIE Judge of 
Dacca. 

Two documents executed in 1846 and 1868 purported to 
be wakfs but were really intended to make perpetua! provision 
for the members of the family of the donors by settling upon 
them properties from generation to generation so long as the 
family should last. As such a settlement was not recognised by 
Mahomedan Law, the donors sought to validate it by inserting 
a distant and contingent provision for charitable purposes. In 


1880, some of the members of the family who were dissatisfied 


*P.C, A. 28 of 192i. Beng, Ap, 63 of 1919. 
1. (1889) L. R. 17 1. A. 28 2. (1892) L.R, 19 I.A. 170 
3. 11894) L, R. 221. A. 76: 4, (1905) L R. 32 1. A, 86, 
5, (1867) 11 M. I, A. 517 6, (1892) L. R. 20 I. A 9. 


7. (1910) L.R. 37 LA. 152 : 20 M. L, J. 614. 
8, (1918) L. R. 46 I. A. 64 : 36 M. L. J. 164, 
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PG: with the allowances sued the mutwall is appointed under the ; 
Khajeh deeds of 1846 and 1868 alleging that the deeds were invalid 
rt and claiming accounts upon that footing and payment of their 
WA share, The suit was eventually compromised upon the terms 
Salimullah Of two agreements dated the 26th August and the 17th Septem- 
Bahadur. ber, 1881. The material clauses in the two agreements are fully 
set out in their Lordship’s Judgment. The allowances were 
continued to be paid till 1895, when the respondent’s predeces- 
sors contended and gave notice to the appellants that the allow- 
ances mentioned in the agreements of 1881 were personal to. 
the payees and that they were not liable to continue the same 
to the heirs of such payees in perpetuity. They stopped the 
allowances to the appellants who are the heirs of two of the 

payees mentioned in the agreements. 

The appellants brought the present suit claiming Rs. 45, 
692 as arrears of allowances due to them under the agreements 
of 1881, The respondents raised defences that the wakfs were 
not valid, that the allowances referred to in the agreements 
were only personal and that, as the appellants were not even 
born then, they were not entitled to any relief, The trial judge 
decreed the claim but that decree was set aside by the High 
Court on appeal, Hence the present appeal. 

1922, Jan, 30 31, Feb 2,3, 6, 9. De Gruyther K. C, Ramsay 
and Palat for the appellants. The deeds of 1846 and 1868 may 
not be valid under Mahomedan law but they are validated by the 
Mussulman Wakfs Validating Act of 1913. Whatever that may 
be, the appellant’s claim is not based upon them but upon the 

. agreements of 1881. Those agreenfents were entered into by 
way of compromise of a suit filed by certain members of the 
family. ‘Thus the agreements are for valuable consideration. 
The allowances were made a charge on the income of the 
properties and in favour of the appellants. It isin the nature 
of a trust and it is immaterial whether the appellants were 
parties or not. Nawab Umjad Ally Khan v. Mussammat 
Mohumdee Begum, Lakslininarayan Anauga V. Madhava 
Deo 2, Khwaja Muhammad Khan v. Husaini Bagum 3 , Raja of 


Rannad v Sundra Pandiyasami 1, 

The present case is distinct from cases of pure gifts or 
settlements without consideration such as you have in Amtul 
l. (1867) 11 M, I. A. 517 (1892) L, R. 201, A. 9 

3. 


2, 
(1910) L. R. 37 I. A. 152 : 20 M. L. J. 614. 
4 (1918) L, R, 46 I, A, 642: 34 M. L. J. 164, 
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Nissa v. Mir Nurudin 1, Mahomedan law recognises gifts, 
although -conditional on payment of part of the income to 
named persons and their heirs. Umjad Ally Khan v, Mohum- 
dee Begum 2, Trusts also are recognised, Ameeroonissa 
Khatoon v. Abedoonissa Khatoon 3, Tavakalbhat v. Imtiyaz 
Begum 4 , Lali Khan v, Muhammad Shafi 5: 


The rule laid down in Tagore case ô , that by Hindu law a 
donee must be in existence at the time when the gift takes 
effect expressly provides an exception in favour of provisions 
by way of contract : This has to be kept in view in considering 
cases under Mahomedan law. The respondent is in possession 
of the properties merely as a trustee to carry out the agreement 
of 1881 ; he could not own the properties as mutwalli of the 
wakfs, Muhammad Rustam Ali v. Mushtak Husain’ . Vidya 
Varudhi Thiriha v. Balusami Ayya 8 , Chundichurn Barua v. 
Sidheswari Debi? , Mahomed Ahsanulla v. Amarchand 
Kundu 10, Moosabaiv. Yacoobhai 11, Muhomed Ibrahim v. 
Abdul Latiff 12, 


Dunne K. C. and Brown for the respondents —The agree- 
ment of 1881 proceeded on the basis of the wakf deeds of 1846 
and 1868. The wakf deeds were invalid and inoperative, Abul 
Fata Mahomed Ishak v, Russumoy Dhur 3, Abdul Gafur v, 
Nizaudin 14+, Moulvi Sayyid Muhammad Ali v. Razia Bibi 19, 
Ramanadan Chetty v, Vava Levvai Marakyar 16, 

The agreement falls with the wakfs and is bad under 
Mahomedan law whether it is regarded as a gift or settlement, 
There could have been no delivery as the donee under the 
wakfs is God. Nawab Unħjad Ally Khan v. Mohumdee Begum 2, 
merely decided that a gift was valid, though made conditional 
on payment of a part of the income to a named person. It does 
not say whether the gift would have been valid if the income 
was to be paid to the named person and his heirs. This must 
be distinguished from cases of allowances for maintenance from 





1, (1896) I L R 22 B, 489. 2, (1867) 11 M, I. A. 517, 
3. (1874) L. R. 2 I. A. 87, 4, (1916) I L R 41 B. 372. 
5, (1912) I L R34 A, 478. 6, (1872) L. R. Sup. Vol, I. A, 47: 


7, (1920) L. R. 47 I. A. 224 : 39 M, L. J. 263. 
S. (1920) L.R. 48 I. A, 302 : 41 M. L, J. 346, 


p. (1887) L. R. 15 I. A.-149. 10, (1889) LRL À, 28, 
11, -(1904)-I L R 29 B. 267 123, (1912) 37 B. 447 
13. (1894) LOR, 22 LA. 76 14, (1892) L. R 19 I. A, 170, 


15. (1905) L, R, 321,486, 16, (1916) L, R. 441,-A 2l: 32M, L. J. 101, 
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the property of an impartiable Raj. Raja of Ramuadv, Sundara 
Paindiyasami 1, A bad wakf cannot be converted intoa good 
trust. In such cases the mutwalli holds for the settlor. 

De Gruyiher K. C. replied and referred to Srinivasa 
Murthy v Venkatavarada Iyengar 2 , | 

1922. March 2. The Judgment of their Lordships was 
delivered by. 

Viscount Cave.—This is an appeal trom a judgment and 
decree of the High Court .of Judicature at Fort William in 
Bengal dated the 6th June, 1919, which reversed a judgment 
and decree of the Court of the Subordinate Judge of Dacca 
dated the 16th April, 1917. The facts giving rise to the 
dispute may be stated as follows ;— 

Early in the 19th century one Khajeh Abdullah, a Maho- 
medan trader of Dacca, died intestate, possessed of the 
property in dispute and leaving among other heirs four sons, 
named Ahsanullah, Hafizullah, Abdul Azim and Abdul Karim 

On the 5ih may, 1846 certain members of the family 
executed a deed whereby they purported to “ make wakf of ” 
certain family properties therein described for the benefit of 
themselves and their descendants generation after generation, 
and relatives, and then for the poor and destitute ; and they 
thereby appointed Abdul Gani (grandson of Ahsanullah) to be 
mutwali of the properties, and directed him to pay to the heirs 
of Hafizullah, Abdul Azim and Abdul Karim, certain monthly 


- allowances mentioned in the schedule and to keep the balance in 


deposit. On the 1Jth September, 1868, Abdul Gani appointed ' 
his son Ahsanullah to be mutwali of this deed in his place. 

On the same date, namely, the 11th September, 1868, 
Abdul Gani executed a deed whereby he purported to “ make 
perpetual wakf of ” certain other properties of which he claimed 
to be the owner by inheritance or purchase in favour of his sons 
and offspring and all the members and relatives descended 
from his grandfather, the wakf being descendible to children 
both in the male and female lines, and on their failure, in 
favour of the fakirs and the poor indigent of Dacca; and he 
thereby appointed his son Ahsanullah to be mutwali of the wakf 
so created, and directed him to.spend money befitting his reasal 
and to pay allowances to the parties in whose favour the wakf 


1, (1918) L- R. 461. A, 64: 36 M. L, J. 164. 
2, (1911) L, R, 38 I. A, 129: 21M. L. J. 669. 
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was made, with power to increase or reduce such allowances, 
This deéd contained the following clause :— 


The object of the wakf of the properties is this, that they be protected from 
injury and ruin, and that the name and dignity of the family be maintained, and 
that the profits of the estate be, according to the practice and usage of the family, 
spent for the improvement of the position and dignity of the family, for the 
comfort and benefit of the persons in whose favour the wakf is made, and for 
the performance of the worldly and religious affairs and of charitable acts. 


The purpose of these two deeds is plain, The intention of 
the donors in each case was to make perpetual provision for 
the members of their family by settling the properties upon 
such members generation after generation so long as the family 
should last ; and as such a settlement was not recognised by 
Mahomedan law, they sought to validate it by calling ita wakf 
and by inserting a distant and contingent provision for chari- 
table purposes, 

In the year 1880 some members of the family descended 
from the donors of 1846, being dissatisfied with the allowances 
paid to them out of the income of the settled properties (which 
had greatly increased), brought a suit in the Court of the 

Subordinate Judge at Dacca against Abdul*Gani and Ashanullah 
his son, alleging that the deed of 1846 was not valid as a wakf 
and that the deed of 1868 comprised properties purchased by 
the mutwali out of income accrued under the deed of 1846 and 
claiming accounts upon that footing and pay ment of their share. 
Among the parties to this suit were Amirullah (the father of the 


appellants), his mother Izzatennesa Bibi, his wife Halima Bibi, . 


and her mother Ayesha Khanum, The precise interests of 
‘these persons in the properties comprised in the two deeds of 
wakf are not clear on the record, and it is not now material to 


ascertain them ; but it is plain that they had or claimed interests ` 


in the properties comprised in both deeds. 

The suit was heard, but before judgment was pronounced 
some friends’ of the family (including the then Lieutenant- 
Governor, Sir Ashley Eden, and the District Judge, Mr, 
Rampini) intervened in the interests of peace, and ultimately a 
compromise was effected and the suit was stayed upon the 
terms of two agreements dated the 26th August, 1881, and the 
17th September, 1881. 


By the agreement of the 26th August 1881, which was 
signed by or on behalf of all the parties to the suit of 1880, it 
was agreed that all the persons entitled to receive allowances 
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under the deed of 1846, and all the defendants to the suit ex- 
cept Abdul Gani and his son Ashanullah, should be made 
plaintiffs in the suit, and that the suit should be withdrawn 
without power to bring any fresh suit for the same subject- 
matter. The principal terms of the agreement was contained 
in the following clauses ;— . 

4. The persons sigaing this Memorandum of Agreement admit that the two 
deeds of 1263 B. E, and 1275 B, E, [1846 and 1868] are valid and binding deeds 
of wakf. 

5. The persons signing this Memorandum of Agreement admit that the 
properties held as wakf by the Nawab Ashanullah under the deed of 1253 B. E. 
now consist of the properties entered in Schedule A appended to this Memorandum 
of Agreement and of no-other properties, and that the properties held as wakf 
by the Nawab Ashanullah under the deed of 1275 B. E. now consist of the 
properties entered in ScheJule B appended to this Mem arandum of Agrecment 
and of no other properties, 

6, The Nawab Ahstaullah consea.s by virtue of the power vested in him as 
mutwali by the said two deeds, to increase the allowances of the various members 
of the family whose cames are entered in tac Schedules C and D, appended fo this 
Memorandum of Agreement to an aggregate or total amountof Rupees one lac 


thirty three thousand and cighty-four and eleven annas only per annum, And it 


is declared that the persons whose names are entered ithe Schedule C appended 
to this Memorandum of Agreement are the persons entitled to allowances pay- 
able out of the incaine vf the properties held as'wakf under the deed of 1253 B.E, ` 
And the persons whose names are entered-in the Schedule D appended to this 
Memorandum of Agreement are the persous entitled to allowances payable out of 
the income of the properties held as wakf under the deed of 1275.B. E, And it is 
agreed that the particular amount to be paid to each individual person shall be 
fixed hereafter by a Committee consisting of four male members of the family who 
shall be lineal descendants of the original proprietors of the estates entered in the 
said Schedules A and B, twoof ths said four male membars being nominated by 


‘the Nawab Ashanullah and two by the plaintiffs of the Suit No, 189 of 1880, and 


the said four member having power to select an umpire with a castin s vote from 
amongst their number or to select one other Member of the family tobe an addi- 
tional member of their Committee, but who shall bave one yote only, 

7. On the amounts of the allowances to be paid to each individual member 
of the family being fixed by the said Committee, the Nawab ‘Ashanullah shall 
within two weeks time execute an agreement on stamped paper agreeing to pay to 
each iudividual member the amount of the allowance fixed for him or for her by 
the said Committee, and stipulating that such allowance shall not be stop ped 
except as hereinafter provided in this Memorandum of Agreement. 


11, On the death of any member of the family in receipt of an allowance, 
his or her allowance shall be distributed amongst bis or her heirs and residvaries 
in proportions to be determined by the family Jauchayet to be appointed as here- 
inafter provided. 

18, The family panchayel referred to in Clauses 8, 11, 12, 13, 14.15 and 17 
and which shall consider and determine all the aforesaid family arrangements 
shall consist of the wietwali for the time being, if he chooses to sit, and four male 
members of the family being lineal descendants of the original proprietors of 
the estates mentioned in the said Schedules A and B, which four members shall 
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be elected biennially by such adult male and female members of the family as 
choose to vote at the election, after having received due notice. 


The agreement of the 17th September, 1881, which was 
signed by Ashanullah only, after a recital to the effect that a 
Committee, selected in accordance with clause 6 of the agree- 
ment of the 26th August, 1881, had fixed the amounts entered 
in the schedule given below as the amounts of the monthly 
allowances to be paid to the members of the family, whose 
names were entered in the same schedule, proceeded as 
follows :— 


I, the Nawab Ahsanullab Khan Bahadur, as mutwali of the deeds of wakf 


of 1253 B.E , and 1275 B.E, referr ed tointhe said Memorandum of Agreement, 
do hereby execute this agreement ` and agree, firstly, that within seven days 
after the beginning of each month of the Bengali calendar I and all future 
mutwalis shall pay to each member of the tamily whose name is entered in the 
Schedule appended to this agreement the amount of the allowances entered against 
his or her name ; secondly, that neither I ner any future mulwali shall stop or 
withbold payment of the allowances entered in the Schedule given below without 
just cause, such cause to be first declared just by the family panchayet to be 
elected biennially in accordance with Clause eighteen of the said Memorandum of 
Agreement ; thirdly. that on the allowance of any member of the family being so 
stopped, I and all future mutwalis, after deduction of any compassionate 
allowance which I or any future mutwali may make to the said offending 
member, shall pay the balance of the allowance so stopped to his or her family or 
relative dependent on him for her ; fourthly, that on the said biennially elected 
family panchayel determining on sufficient. cause being shown to it that the 
allowance so stopped should be restored to the offending member, I or any future 
mutwalis shall accordingly restore and continue it, and fifthly, on the death of 
any member of the family in receipt of an allowance, I and all future mutwalss 
shall distribute the amount of his or her allowance amongst his or her heirs and 
residuarjes in proportions to be‘determined by the said bieanially elected family 
panchayet. 


The schedule contained a list of the monthly allowances to 
be paid to the several members of the family out of the income 
arising from each of the two deeds,and included allowances 
under the deed of 1868 of Rs. 20 a month to Izzatennessa, 
Rs, 150 a month “to Ayesha Khanum and Rs. 150 a month to 
Amirullah. The suit was duly withdrawn in accordance with 
the agreements, | 

For some years after the execution of these agreements 
peace reigned in the family and the allowances secured by the 
agreements were duly paid. On the death of Izzatennessa her 
son Amirullah’ became entitled to a share of her estate, and a 
proportionate part of her monthly allowance of Rs, 20 was 
thenceforth paid to him : and on the death of Ayesha Khanum 
her daughter Halima (the wife of Amirullah) succeeded to 3 
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share of her estste, anda proportionate part of her monthly 
allowance of Rs. 150 was thenceforth paid to her. Batin the 
year 1889 and the following years a series of decisions of this 
Board established that a settlement of property upon successive 
generations of a Mahomedan family, such as was altempted to 
to be made by the deeds of 1846 and 1868, was void by Maho- 
medan law and was not validated by the use of the term “wakf” 
and the insertion of a remote and illusory provision for 
charitable purposes. (See Sheik Mahomed Ahsanullah Chowdhry 
v. Amarchand Kundu and others, 1 Abdul Gafur and others v. 
Nizamudin, 2 Abdul Fata Mahomed Ishak and others v. Russomoy 
Dhur Chowdhry and others, 3. In consequence of these decisions 
the Nawab Ahsanullah and his father (then Sir Abdul Gani, K. 
C. S. I.) appear to have taken advice as to the legal effect of the 
two deeds of wakf and the agreements of 1881, with the results 
to be now stated. 


= On the 18th January, 1895, Sir Abdul Gani executed a Heba- 
Bilwaz (or deed of gift) whereby, after referring to the decisions 
of the Board and reciting that he was convinced and had been 
advised by lawyers that the wakfnana executed by him on the 
11th September, 1868, was not legally valid, he purported to 
make a gift in favour of his son Ahsanullah and his heirs of the 
properties therein described, being the greater part of those 
comprised in the deed of 1868 ; and he addded :— 

As I am a party to the said Memorandum of Agreement executed on the 26th 
of August, 1881, and as the legal effect, construction and force thereof are there- 
fore binding upon me, you shall as the malik in possession bold and enjoy the 
properties which I make over to you by this Heba-Bilwaz, subject to the legal 
effect and construction of the siad Memorandgm of Agreement, 

Shortly afterwards Ahsanullah gave notice to the heirs of 
such of the persons entitled to allowances under the agreements 
of 1881 as had died since the execution of those agfeements 
that he had been advised that the effect of the agreements of 
1881 was that he was liable to pay allowances from the income 
of the properties covered by the wakf of 1868 to such persons 
only as were parties to the agreement of the 26th August 1881, 
and whose names were given in schedule D of that agreement, 
but that he was not liable to pay such allowances to the heirs of 
such persons in perpetuity. Accordingly on the death of 
Amirullah (who died on .the 3rd December, 1895) and of his 

1, (1889) L, R, 17 I, A. 28, 2, (1892) L, R, 191. A, 170, 

3, (1894) L, R, 22 I, A, 76, 
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wife Halima (who died on the 29th April, 1896) Ahsanullah 
stopped payment of the allowances under the deed of 1868 to 
which they had been entitled under the agreements either per- 
sonally or as heirs of Izzatennessa and Ayesha “Khanum, and 
refused to continue those aliowances to their heirs. The heirs 
of Amirullah and Halima, who are the present appellants were, 
then minors of the age of four and three years respectively; but 
shortly after attaining their majority they instituted the present 
suit against Salimullah Bahadur (the heir of Ahsanullah, who 
had then died), claiming arrears of their allowances, amounting 
to Rs. 45,692 and a declaration that the allowances were a 
charge on the properties comprised in the deed of 1868. They 
also claimed that a residence should be provided for them. 

The suit was heard by the Subordinate Judge of Dacca, 
who on the 16th April, 1917, gave- judgment for the plaintiff 
(the present appellants) for the arrears lof maintenance allow- 
ance and costs, but disallowed the-claim for a residence. 

On appeal by the defendants to the-High Court at Calcutta, 
‘that pee on the 6th June, 1919, gave judgment allowing the 
appeal and dismissing the appellants’ suit with costs. The 
reasons given by the Court for their decision were briefly :— 

(1) that on the authority of the cases above cited (to 

which may be added Maulvi Sayyid Muhammad Ali 
v. Razia Bibi and others, the wakfs of 1846 and 
1868 were invalid ; 

(2) that they were not validated by the Mussulman Wakf 
Validating Act, 1913, which is not retrospective ; and 
(3) that the agreementg of 1881, being founded upon and 
_ inseparably associated with the wakfs of 1846 and 

1868, fell with those wakfs. 

Against this judgment the present appeal was broucht. 

In the argument before their Lordships there was no 
serious dispute as to the above propositions numbered (1) and 
(2). There can be no doubt that, having regard to the decisions 
of the Board above referred to, the deeds of 1846 and 1868, which 
purported to create by gift a perpetual succession of interests 
for the aggrandisment of the family of the donors,’ were invalid 
' by the Mahomedan law and were not validated by the use of 
the term “wakf” or-by the insertion of a remote trust for the 
poor : nor can the Act of 1913 be construed as validating deeds 

1, (1904) L, R, 321, A, 86:15 M. L. J. 261, 
R--50 
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executed before its date, The real question to be determined, 
therefore, is whether the High Court was right in holding that, 
the deeds of wakf being invalid, the scheme of miantenange 
allowances contained in the agreements of 1881 also fell to the 
ground, The conclusion of the learned Judges of the High 
Court to that effect appears io have been based upon the view 
that the scheme of 1881 was founded upon and inseparable 
from the illegal wakfnamas and could not be supported by the 
Court without also supporting a family settlement which is 
contrary to Mahomedan law. They appear to have assumed 
on the authority of the decision of the Board in Lakshmi 
Narayana Ananga Garu v. Madhawa Deo Garu 2 that if the 


' maintenance allowances had been charged on the property they 


might have been upheld as heritable allowances; but they held 
that the parties to the agreements could not have intended to 
create a charge on property which they were dedicating to 
religious purposes, and accordingly that no charge was created. 


With great respect to the learned Judges who came to that 
conclusion, it appears to their Lordships to give too little 
weight to the essential differences between two deeds of wakf 
on the one hand and the agreements of 1881 on the other. The 
deeds of wakf were invalid because they attempted to create a 
perpetual succession of estates contrary to Mahomedan law, 
and the attempt was not validated by giving to the settlements 
a colour of charity ; but the main purpose of the agreements of 
1881 was quite different. The principal purpose of those 
agreements was to secure to living and named persons certain 
fixed allowances which were to become payable immediately 
and were to be continued to their heirs. It is true that the 
agreements purported to confirm the wakfnamas, and that 
the allowances were made payable!by the hand of the mulwalt 
of the wakfuamas out of the income accruing fo him from 
the properties thereby settled ; but the allowances were intended 
to take effect as immediate and heritable charges on such 
incomes taking priority of all the limitations contained in the 
settlement, ahd they may, therefore, be supported although those 
limitations fail. The direction to pay the allowances “out of - 
the income ” of the settled properties, which appears in both 
agreements, shows an intention to create a charge, and this 

2, (1892) I, R. 20 I, A. 9, 
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intention was not frustrated by the ineffectual attempt to keep 
alive the subsequent and invalid limitations of the settlements. 

There is a further difference between the two sets of docu- 
ments which is also of importance. The wakfnamas were gifts 
and were, therefore, subject to the rule of Mahomedan law 
which requires that the gift shall be accompanied by delivery ; 
but the agreements of 1881 are not gifts, but contracts for 
valuable consideration. By those agreements the members of 
the family other than Sir Abdul Gani and his son Ahsanullah 
surrendered their claims to property of considerable value and 
stayed their suit in consideration of a firm contract securing to 
them annuities to an amount exceeding Rs. 1,30,000, and con- 
tinuing such annuities to their heirs, Such an agreement if 
made for valuabie consideration is not Subject to the restrictions 
affecting gifts among Mahomedans, but isa contract creating a 
charge on lands, which may be enforced like other charges by 
the Courts, The provision contained in the agreements that the 
distribution of an annuity ainong the heirs of the annuitant 
should be in proprtions to be determined by the family 
panchayel {if it was intended to do more than to authorize the 
panchayet to settle disputes as to heirship) may be disregarded, 
the more so as no pfanchayet has functioned tor many years 
past: This view is in accordance with the decisions of the 
Board in Nawab Umjad Ally Khan v. Mussumat Mohumdee 
Begum and ethers 1, Lakshmi Narayana Ananga Garu v, 
Madhawa Deo Garu 2, Khwaja Muhammad Khan v. Husatm 
Begam 3 and Raja of Ramnad v. Sundara Pandiyasami Tevar 4 
and it appears to their Lordships that it should prevail. 

It is satisfactory that tle! above conclusion as to the law 
applicable to the case corresponds withithe justicejof the matter. 
It would be lamentable if the heirs of Ahsanullah, who in 1881 
was confirmed in the possession of valuable properties as 
mutwali only and on a clear agreement for the payment out of 
the income of such property of annuities to the members of the 
family and their heirs, were now at liberty to repudiate the 
fiduciary character of that possession and the conditions on 
which it was given and to keep the property in their own hands 


free from all charges, It is consistent not only with law, but 
a ene AA WA ee ee el eo 
1. (1867) 11 M. I. A. 517, 648. 2, (1892) L. R. 201. A. 9, 
3. (1909) L. R. 371. A. 152: 20 M. L. J. 614. 
4. (1918) L. R. 46 I. A, 64 : 36M, L. J. 164. ; 
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with “equity, justice and good conscience,” that the agreements 


should be observed. 


For thelabove reasons their Lordships will humbly advise His 
Majesty that this appeal should be allowed and that the judgment 
of the Subordinate Judge should be restored, the respondents 
to pay the costs in both Courts and the costs of this appeal. 

Appeal allowed. 

Solicitors for appellants: T, L. Wilson & Co. 

Solicitors for respondents: Morgan, Price, Gordon and 
Marley. 

K. V.L. N. —-—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULL BENCH.] 
PRESENT :—SIR WALTER SALIS SCHWABE CHIEF JUSTICE 
K. C. MR. JUSTICE OLDFIELD AND MR. JUSTICE COUTTS TROTTER. 
Erada Padinharedil Govindan Nair ... Petitioners * (accused 


and another in Summary Case 
No. 2) of 1921 on 
the file of the court of 
‘the Summary Magis- 
trate Mannarghat 
| South Malabar, 
Criminal Procedure Code Ss. 456 and 491—Power of the High Court to issue a 


writofhabeas corpus to the mofussil—Ordiance, 2 of 1921—Trial by Summary 
Magistrate under the ordinance outside the Mairtial Law area. 


A Summary Magistrate appointed under Ordiance 2 of 1921 has no power to 
hold a summary Court outside the Martial Law area and a conviction and sentence 
ina trial held outside the martial law areg, for an alleged offence committed 
inside such area, are illegal, 

The High Court has power to issuea writ of Habaas Corpus t> inufussil 
places and even in cases of persons who are not European British subjects. 

S. 491 of the Criminal Procadure Code merely substitutes or add; for the 
Presidency Towns a different form of procedure less cumbersome than the grant- 
ing of a writ of Habeas corpus. The decision of Norman, J. in In re Amir Khan 
6 B. L. R. 392 followed. 

Petition under S. 107 of the Government of India Act 
praying that ın the circumstances stated in the affidavit filed 
therewith the High Court will be pleased to issue a writ cf 
Hebeas Corpus on the Jailor, camp jail, Bellary, directing him 
to bring the bodies of the prisoners convicted in summary case 


No. 21 of 1921 on the file of the court of the Summary 


N \ 
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Magistrate, Mannarghat, before this Honourable Court, so as 
to ascertain the legality or otherwise of their detention. 

The facts of the case appear sufficiently from the follow- 
ing paragraphs of the affidavit of the brother of the accused 
which was filed in the High Court in support of their 
application, 

“That the petitioners were arrested on the 17th September 
1921 at Palghat, a place outside the Martial Law area for an 
offence against Martial Law alleged to have been committed 
at the Nellipuzha Bridge within the Martial Law area in the 
Walluvanad Taluq on the 22nd August 1921. They were 
detained in the Palghat Sub Jail, were tried and convicted for 
the alleged offence in the said Sub Jail on the 19th September 
and were removed from Palghat ‘on the 20th September, 

Í understand and I believe that the trial took place late in 
the evening at about 11 p, m. on the 19th September within the 
precincts of the Sub Jail. Only one witness was examined for 
the prosecution who deposed to the effect that he saw the 
petitioners helping the Mopla rebels who were destroying the 
Nellipuzha Bridge. Since the trial took place without any 
previous notice ina place far away from the relatives and 
friends of the petitioners and without the Martial Law area it 
was impossible for petitioner to adduce any evidence to prove 
their defence that the alleged participation in the destruction 
of the Bridge was due to the instinct of self-preservation from 
the hands of turbulent rebel Moplas who had put only two 
alternatives before the petitioners (viz) either instant death or of 
joining them in destroying the Bridge. 

The fact that the trial took place late in the evening within 
the precincts of the Palghat Sub Jail in a place where Martial 
Law did not exist has greatly prejudiced the petitioners and 
has caused grave and serious miscarriage of justice. If the 
trial had taken place in Mannarghat the petitioners would have 
been able to prove by means of witnesses who might have 
come forward voluntarily that they were compelled on pain of 
instant death to join the Mopla rebels in helping the rebels in 
ihe destruction of the bridge. Their relatives would have 
been in a position to find funds to engage a Vakil to defend 
them and also to cite witnesses to prove their innocence. 

The Magistrate who tried the petitioners was not invested 
with any magisterial powers under the Criminal Procedure Code 
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in the Town of Palagat where the Sub Jail is situated nor had 
the Magistrate any Martial Law,powers in the Palghat town as 
Martial Lawywas.not declared in the Town of Palghat. But 
he had only powers exercisable under the Marital Law, which 
is strictly territorial in a portion of the Walluvanad Taluq. The 
trial by the Magistrate in a piace where he had no authority to 


_ exercise any powers is wholly without jurisdiction and entirely 


illegal and such being the case the imprisonment is illegal 
custody and should be quashed. Petitioners are now detained 
in the Camp Jail, Bellary. 

K. P. M. Menon and for Petitioner. 


The Public Prosecutor J. C. Adam for the Crown. 
The judgment of the court was delivered by 


Sir Walter Schwabe, C. J—In this case we are of opinion 
that the Writ of Habeas Corpus must go. The matter is 
urgent, and therefore, we propose to direct the writ to go. 
The matter is also an important one, and it is desirable that our 
reasons should be put in writing and delivered in the form of a 
formal judgment hereafter. But, meanwhile the order of the 
Court will be that a writ do issue, addressed to the Jailor, 

Bellary Camp Jail, to this effect : 


We command you that you have in the High Court of 
Judicature at Madras, immediately after the receipt of this 
our Writ, the bodies of Erada Padinharedil Govindan 
Nayar and Erada Padinharedil Raman Nayar being taken and 
detained under your custody, as is said, together with the day 
and cause of their being taken andedetained by whatsvever 
names they may be called therein, to undergo and receive all 
and singular such matters and things as our said Court shall 
then and there consider of concerning them in this behalf; 
and have you there then this our Writ. 

After the production of the said prisoners in obedience to 
the writ issued by this court on Monday the ist day of May 
1922, 

The Court made the following 

Order :—This is a petition fora Writ of Habeas Corpus 
by two persons undergoing a sentence of 18 months for alleged 
participation in the Moplah, rebellion. They were charged 
with rioting under S. 1471. P. C, an offence cognisable by the 
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ordinary Courts, It was alleged that they had ‘assisted the Pep, 
rebels jn destroying a bridge. This they admitted, but stated Govindan 
that they were compelled to do so under threat of death. nay 
They alleged, owing to the trial being summary and taking _ ae 
; . Sir Walter 

place away from the scene of action and far from their homes, Schwabe, 
they were not in a position to substantiate this defence by C. J. 
evidence which they could have called if the trial had taken 
place under the ordinary law and in its proper place. 

It is admitted that they were tried by a summary Magis- 
trate appointed under Ordinance ll of 1921 who held his court 
at a place outside the area in which Martial Law was pro- 
claimed, the alleged offence having been committed inside such 
area. Acting under the powers conferred by S. 72 of the 
Government of India Act, this Ordinance was made and 
promulgated by the Governor General. By it Martial Law 
was put in force in certain areas called—‘ Administration 
areas’, and by S. 6, summary Courts of criminal jurisdiction 
might be constituted in any administration area with 
summary powers of trial of certain minor offences connected 
with the rebellion. The Military Commander had power to 
direct cases to be tried by Summary Courts and to distribute 
the work among such Courts. By S. 7, no Summary Court 
can try any offence unless committed in the administration 
area in which such Court is established except as so provided, 
the ordinary criminal courts continued their functions. 

From the decision of such Summary Courts there is no 
appeal and further ‘by S. 16 of the Ordinance all powers of 
interference with such: degision by writ of Habeas Corpus or 
otherwise is prohibited. It follows that if. the court that tried. ° 
the.petitioners was a properly constituted court under the Ordin- 
ance we have no power to interfere, But in our judgment this 
was not a court properly constituted under the Ordinance for 
we can find no right at all toihold a summary court except in 
the martial law area, and by the words of the Ordinance the 
jurisdiction of these courts is local, Outside the area the 
ordinary rules of law prevail and there is nothing in the Ordin- 
ance to prevent this!court interfering with the decision of any 
court outside the area purporting to exercise a criminal jurisdic- 
tion which it does not possess.. That this is the proper con- 
struction of the Ordinance seems to have been recognised by 
the Government of India after these convictions by S, 10 of 
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the Ordinance 1921 promulgated on 11th November 1921. By 
that Section it was enacted: “ Notwithstanding ayything 
contained in any law for the time being in force, the Local 
Government may, by general or special order, appoint places 
outside the area in which Martial Law is in force at which any 
summary Court constituted under the Martial Law Ordinance 
1921, or special Magistrate may sit for the trial of offences.” 

It follows that the conviction of the petitioners was illegal 
and that there is no justification for their detention in prison. 
This view was also expressed: by Kumaraswami Sastri, | in 
In ve Kochunnt Elaya Nair 1 a case in which it was not neces- 
sary for the decision, but we think the Law was correctly laid 
down by that learned Judge. : 


The question remains, and has been fully argued before us, 
whether this Court has any power to interfere by the issue of a 
writ of habeas corpus to the jailor of the jailin this Presi- 
dency in which the petitioners are confined. 

The law can be stated to be that in every part of the British 
Empire every person has aright to be protected from illegal 
imprisonment by the issue of the prerogative writ of habeas 
corpus, The King’s Bench in England exercised the power of 
issuing such writs throughout the British Empire until the 
Statute known as the Habeas Corpus Act, 25 aad 26 vic. C. 20 
was passed. By that Act the powers of the King’s Bench are 
limited to England and such places outside England which 
have no local Court competent to exercise the power. It 
follows that these petitioners must have aright to sucha writ 
and it is a matter of absolute right, ether from a Court in this 
country, if there be one competent to grant it, or from the 
Court of the King’s Bench sitting in London. In our judgment 
it is fully established that this Court has all necessary powers 
and is competent to grant the writ. That it has such or other 
similar powers in the Presidency town of Madras is clear from 
S. 491 Criminal Procedure Code. But that Code makes 
no provision for the exercise of that power in the mofussil. 
This Court has however succeeded under the High Courts 
of Judicature in India Act, 24,5125 Vic. c, 104 and the 
Letters Patent issued thereunder to all the powers of the 
Supreme Court of Madras: and that Supreme Court had by ifs 
charter of 1800 Art. 8 given to it the powers over “all the 
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Territories which now are, or hereafter may, be, subject to, or 
dependęnt upon, the Government of Madras aforesaid; and to 
have such jurisdiction and authority as Our Justices of Our 
Court of King’s Bench haye, and may lawfully exercise, within 
that Part of Great Britain called England, as far as Circum- 
stances will admit.” These words give to the Supreme Court 
the right usually exercised by the King’s Bench in England of, 
issuing the writ of habeas corpus. 

This was definitely decided in the analogous case of 
Calcutta, Ameer Khan's case | in the able and illuminating judg- 
ment of Norman, J. approved and followed in this Court in 
In re Nataraj Ayyar 2. i 

It has been contended on behalf of the Crown by 
Mr. Adam in his very able argument that as the Criminal 
Procedure Code in Ss. 491 and 456 makes provision for 
the exercise of similar powers in Madras and for the granting 
of such writs in the case of British subjects in all parts of 
India, it must be taken to have been the intention of the 
legislature to confine the powers of this Court to such cases 
and that the ipower to issue the writ in the motussi! 
which has been established in Ameer Khan Case | must be 
taken to have been impliedly taken away. In Our judgment 
this is not sound for three reasons. ln the first place, S, 491 
merely substitutes or adds for the Presidency towns.a different 
form of procedure less cumbersome than the granting of the 
writ of habeas corpus, while S. 456 was necessary because in 
certain parts of India there was no High Court established by 
Charter and as there was yo Court in this country which 
could grant a writ of habeas corpus even to a European 
British Subject in these parts it was thought necessary to 
give that power, and such power was given by that section. 

Secondly, the right which had been established was as a 
substantive right and it could hardly have been the intention of 
the legislature to take that right away by making rules of pro- 
cedure or giving adjective rights for the exercise of similar 
powers, Itisthe sort of case where it can be fairly, argued 
that if the legislature intended to take away such an important 
right from the subject, it must use plain and unambiguous 
language. Thirdly, to adopt such a construction of the Criminal 
Procedure Code would lead to this absurdity, namely, that a 


1. 6 Beng. L. R. 392. 2. 1. L, R. 36 M, 72, 
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European unlawfully imprisoned would have the right to obtain 
the writ in this Court while an Indian subject would haye to go 
to the King’s Bench in London for his remedy ; and there is a 
sound rule that where one possible construction leads to an 
absurdity and another does not, the latter is to be preferred. 

In our judgment, this Court has the power to issue this 
writ and in this case it is its duty to do so, 

In obedience to the writ issued by this Court the prisoners 
having been brought before this court, they are discharged. 

C. A. S. eN 


~ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. 
RAMESAM. 

Maruda Muthu Vannian and see 
others 


JUSTICE 


Accused in C. C, No. 365 of 

1920 on the file of the 
Court of the Stationary 
Sub Magistrate of Tanjore 
(Criminal. Appeal No, 
34/1921 on the file of the 
Court of the Sub Divisional 
Magistrate of Tanjore.) 


Cr. P. C. Ss. 236 (1), 537 (a)—IWarrant case—Re calling of prosecution witnes- 
ses for further cross- -examination —Erxaminaligu of accused afler—Necessity— 
omission to evamine—Illegality or Irregularity—Setling aside of conviction on 


ground of. 


Where, in a warrant case, the Magistrate examined the accused only before 
charge was framed and not also after the prugecution w'tnesses had been recalled 
for further cross-examination under S. 256 (1) Cr. P. C., Keld that the Magistgate's 
procedure was incorrect, that the trial before him was vitiated by that error, and 
that the conviction of the accused was liab e to be set aside on that ground, 


The accused's right lo state his case, at whatever stage the law permits him 
to do so, is fundamental and cannot be regarded as a mere error, omission or 
irregularity such as is coutcmplated in S. 537 (a) Cr, P. C, 


Case referred for the orders of the High Court under S. 438 
of the Criminal Procedure Code by the Additional District 
Magistrate of Tanjorein his letter dated the 15th December 
1921. | 

The Public Prosecutor on behalf of the Crown, 

Accused not appearing. | 





* Cr. R. C, No. 187 of 1922. 


(Case referred No, 19 of 1922) ' 6th SeptemLer 1922 
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The Court delivered the following 


Jud§ments:—Oldfield, J.:—This reference, made by the 
Additional District Magistrate, Tanjore, at the instance of the 
accused in C, C, No, 365 ‘of 1920 on the file of the Stationary 
Sub Magistrate, Tanjore, raises two questions (1) whether the 
latter’s procedure in examining the accused in this, a warrant 


case, only before charge was framed and not also after the’ 


prosecution witnesses had been recalled for further cross exami- 
nation under S, 256 (1) Criminal Procedure Code, was correct, 
(2) if it was not, whether there was an, illegality vitiating the 
trial oran irregularity, on account of which we can in the 
exercise of our discretion refuse to interfere in revision. 


The accused are not represented before us. But we have 
had the advantage of a very full and careful argument from the 
learned Public Prosecutor. The first provision relating to the 
examination of the accused in a warrant case is S, 253 Cr. P. C. 
which provides that he shall be discharged, “ If, upon faking all 
the evidence referred to in S. 252” that is the evidence of the 
prosecution witnesses “and making such examination (if any) of 
the accused as the Magistrate thinks necessary” he finds that no 
case has been made out which would warrant a conviction 
aid S. 254 directs in the contrary event the framing of a charge 
and S, 255 the taking of the accused’s plea. But, as the words 
“if any” and “ds he thinks necessary” shew the examination at 
this stage depends on the option of the Magistrate; and to as- 
certain at what stage an examination is obligatory, we. must 
turn to S. 342, one of the general provisions relating to en- 
quivies and trials under which “ the court shall for the purpose 
' aforesaid” (of enabling the accused to explain any circumstan- 
ces appearing in the evidence against him) “ question him 
generally on the case after the witnesses for the prosecution 
have been examined and before he is called. on for his defence, 
It is on this provision that accused’s «contention is founded, 
their argument being that they were entitled to be 
after the examination of the witnesses had been CO 
their further-cross-examination after charge, 


questioned, 
mpleted by 


It has been suggested before us that, as S, 253 (t) makes no 
explicit reference to cross-examination before the charge and the 
first such reference to it occurs in S, 256 (1) the stage, at which 
it should ordinarily take place is after a Charge has been framed, 
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But this is unsustainable, because the wording of S, 253 is iden- 
tical with that of the corresponding section of the Codeseof 1882, 
in which there was no provision for further cross examination 
similar to that in the present S$. 256; and itis unnecessary to 
assume that the insertion of that provision was intended to alter 
the meaning of a section, which was left unchanged. The 


-better and the sufficient ground for acceptance of accused's 


contention is that the examination of a witness cannot be regard- 
ed as completed until the last stage at which the law authorizes 
its continuance has been passed. This, as explained in Mitayit 
Singh v. Emperor l is as easily reconcileable with the descrip-~ 
tion of the course of a wilnesse’s examination in S. 137 Indian 
Evidence Act aS any other supplementary cross examination, 
which the court may for special cause allow. 


We have however to deal with the ambiguity involved 
in the specification in S. 256 (1) of the stage before which 
further cross-examination is to take place as “ before the 
accused is called on to enter on his defence”, because that may 
most simply and easily be understood as equivalent to “before 
the framing of the charge”, The use of the same words in 8S. 
289 in connection with the essentially different procedure at a 
Sessions trial suggests no solution of the difficulty. It is true 
that in Ss. 255 and 256 (1) the various stages, (1) the recarding 
of the charge (2) the taking, of accused's plea (3) the recalling 
of the proseution witnesses and their further cross-examination 
(4) the accused's entry. on his defence, are distinctly stated in 
that. order. Butit may be doubted whether the restriction of 
the accused’s defence to the last stage and to the taking of the 
evidence he adduces corresponds with any exact or consistent 
use of language, For it ts difficult to see how his statement of his 
case to the court of the further cross-examination by him of the 
prosecution witnesses on his own responsibility and for his own 
benefit can be regarded, as the argument of the accused before 
us requires, as part, not of his defence, but of the prosecution 
case; and that argument cannot be reconciled with the ordi- 
nary view of the framing of a charge, as a decisive stage in the 
case, because it amounts to a recognition (sometimes with im- 
portant consequences as to the grant of bail) that prima facie the 


commission of an offence has been established; and because, on 


pea ee Se 
1. (192t} 63 I. C. 825. 
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a charge being framed, the proceedings are, as was held in Maruda 

: ATP 1 t+ “ KW Muthu 
Sr ANI v. Viresalingam | transformed from an “enquiry Vaania 
into a “trial” and in the words of Wallis | in Narayanaswami >° lH re. 


—— 


Naidu v. Emperor 2 “the accused is charged and called on to Ofdfietd, J 

answer.” I add that the general moffussil practice, as I gather it 

from recollection and such records as have come before me in 

this court, is to examine the accused only once, before charge 

is framed, and to frame the charge only after the prosecution 

witnesses have first been cross-examined or offered for cross- 
-examination, although the learned Public Prosecutor assures 

us that it is framed in many cases in the Presidency Magis- 
' trate’s courts after the examination in chief only some of the pro- 

secution witnesses. | 


“ But, although these implications of the accused's conten- 
tion may entail anomaly or inconvenience, they are not ground 
for disregard of the language of the Code already referred to by 
which that contention is supported and which the Legislature 
has chosen to employ. S. 256 took its present form by an 

amendment originated in Select Committee when further cross- 
examination after charge was allowed on the re-enactment of 
the Code in 1898, In the Code of 1882 the words “the accused 
shall, at any time whilst he is making his defence, be allowed to 
recall and re-cross-examine any witness for the prosecution pre- 
sent in the court or its precincts” which contained the only re- 
cognition then allowed of the right of further cross-examination, 
indicated clearly that its exercise was a part of the defence; and 
it is possible that, when the amendment was drafted, its effect on 
the interpretation of other provisions relating to warrant case 
procedure was not noticed, But, whatever our opinion as to i 
the result, we are not at liberty to give effect to il, when the 
" conclusion entailed by the words used is clear. J add that, 
whether or no an examination of the accused at the stage they 
now contend for will be of any particular service to them or 
the administration of justice, it will seldom increase the Magis- 
trate’s work or delay the trial to any appreciable extent. On 
the first question stated above the decision must be that the 
‘Magistrate's procedure was incorrect. 


The second question is whether the trial. before him was ; 
vitiated by his error or whether in dealing with the case in 
/ 


1, (1915) I L. R. 38 Mad. 585. 2. (1909) I. L. R. 32 Mad. 220, 
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revision we can exercise our discretion, On principle it is im- 
possible to distinguish between cases of breach of the duty to 
examine the accused, as it has hitherto been recognized, before 
charge ‘is framed and, as it must now be recognised, after ; 
and, if the accused is equally entitled -to an  oppor-. 
tunity of stating his case to the court at either of those 
stages, the failure to allow him to do so at either must have the 
same effect on the validity of the trial. The accused's right to 
state his case, al. whatever stage the law permits him to do so, 
is in my opinion fundamental and cannot be regarded as a mere 
error, Omission or irregularity such as is contemplated in S. 537 _ 
(a). There is little authority. on the point. But Mahomed 

Hossain v, Emperor ! and Mitajit Singh v, Emperor 2 already 
cited ‘are in accordance with this view whilst Mir Tilawan v. 
King Emperor 1 is distinguishable, because there, although the 
accused were not examined, they filed written statements, 
which could be treated as equivalent -to their examination. 
Taking this view, I would set aside the accuseds’ convictions. 
The District Magistrate states that the case isnot of importance 
and that the sentence of imprisonement have, been undergone. 
It is therefore unnecessary to order a retrial. But, as the con- 
victions are set aside, the tines which also formed part of the 
sentences must, if levied, be refunded, 

- Ramesam, J.—I agree. 


ASV. Bowater 


IN THE HIGH COURT OF]JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE 'OLDFIELD AND MR, JUSTICE 


VENKATASUBBA RAO, 


T. Ramaswami Aiyar «e Appellant “(1st Plaintiff. 


v. 
T. Subramania Aiyar, and others... Respondents (Defendants, 


2, 3, 4, 7, 8, and 17.) 


Hindu Law--Partitron--Sarl under C.P.C. of 1882 for- -Procedure -No prelimi- 
nary and final decrecs in suit—Order ascertaining sharers and their rights— 
Nature of—Appealability—A ppeai from final (or only) dercee in suit—Validily of 
interlocutory order—Right to question—C. P.C. of 1908—S. 105 (1)—Partition 





* A.A A. O. No. 40 of 1919, 16th, L7th, and 20:h February. 7th March and 
20th April 1922 
1, (1914) I. L. R. 41 Cal. 7453. 2. (1921) 63 I. C. 825, 
1. (1921) I. L. R. Pat. 31, 
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suil—Profils—Plainliffs right to-—Basis and extent of—Inlerest on—Right to— 
Movrigaged properties—-Redemption by manager—Profits on proper ties—Plain- 
tiffs right I0—Jnierest on amonut paid for redemptiou-— Mcnager’s right to 
Redemption with family funds—Effect, 


Under the Code of 1882, there was but one decree in a suit for partition, the 
decree passed alter the report of the commissioners making the actual division. 
The order ascertaining the several parties interested in the property to be divided 
and their several tights therein, though treated ia practice not inaptly, as a decree 
was nota preliminary decree at all, but was oaly an interlocutory order. 


A member of a joint Hindu family suing for partition and for the profits on 
his share is really suing for an account of the profits received by the manager or 
the persons in his’ possession s7 that the proceeds s9 received by the latter which 
are also divisible praperty may be divided and his share therein also given to him, 
His right to such profits is not, as mesne profits received by a person in wrongful 
possession but as appurtenant to his right in his share of the lands. 


In a suit for partition by a member of a joint Hindu family, the plaintiff is 
not, ordinarily, entitled to claim past mesne profits. He is not entitled to interest 
on his'share of the profits realised by the defendant wh? was in possession as 
manager up to the date of the plaint and who continued ia possession subsequently, 
The plaintiff is not disentil'ed to his share of the profits realised by the said defen- 
dant from family properties which were subject to mortgages and which were re- 
deemed by the said defendant with family funds. In {hat case plaintiff is entitled 
to the profits only from the date of redemption. The defendant is not entitled to 
interest on the amounts paid by bim for redemplion. 


On an interlocutory application made by plaintiff, in a suit for partition under 
the Code of 1882, for app ointment of a commissioner and for the taking of other 
necessary steps in the suit in pursuance of the order ascertaining the several par- 
ties interested in the suit property and their several rights therein, the court 
passed an order negativing plaintiff’s right to profits an bis share of the properties 
on the ground that the preliminary decree did not award to him such profits 
though he had prayed for them in his plaint, Held, that the order was not 
appealable, being an interlocutory one and that plainitff was not therefore, pre- 
cluded, in his appeal from the final tor only) decree in sut, from contesting its 
Validity. P 

Appeal against the Order of the District Court of Madura, 
dated 3rd August 1917 in A. S. No, 24 of 1917, preferred against 
the order of the Court of the Subordinate Judge of Madura in 
I. A, Nos. 287 of 1909, 187 of 1910, 122 and 123 of 1914 and 


266 of 1916 in O. S. No. 19 of 1895, 


T. R. Venkatarama Sastri, M, S. Venkatrama Iyer and 
M. S. Vaidyanatha Iyer for appellants. 


T, R. Ramachandra Aiyar, T. S. Narayana Aiyar, 
T, S. Anantarama Iver and T., L. Venkatrama Aiyar, for res- 
pondents. 

The Court (Sadasiva Aiyar and Napier, JJ.) delivered the 
following 
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Judgments :-—Sadasiva Aiyar, J.:—The 1st plaintiff is the 
appellant before us in this second appeal which is called an 
Appeal against Appellate Order. 

This litigation has been going on for the last 26 years, the 
suit having been filed in 1895, 


It was a suit for partition brought by the plaintiff against 
his father, brothers and other members of his (family and 
alienees.) ' 


In 1899 when the old Civil Procedure Code was in force 
the District Judge on appeal made a decree as follows :—“ It 
is ordered that.the items Nos, 1, 2, 14 and 15 mentioned in the 
Schedule C and the moveables in Schedule D (except items 5, 
10 and 37) of the plaint be divided into five shares and that 
the plaintiff be given a one fifth share of the same etc.” 

As pointed out by Bhashyam Iyengar, J. in Mallikar- 
junadusetti v, Lingamurthi Pantulu 1, “ In the case ofa suit 
tor partition there is to be but one decree” (under the old Civil 
Procedure Code) “ bat before making that decree the Court 
may appoint a commissioner to submit a scheme for effecting 
the partition under S. 396, There is in the section no 
reference made to a preliminary decree, All that the section 
enjoins is that the Court " after ascertaining the several parties 
interested in the property of which a partition is sought and 
their several rights therein, may issue a commission etc.” Thus 
it was only after the commissioner or commissioners sent the 
report or reports and after the actual division and allotment of 
shares to the parties (awarding sums if necessary for equalizing 
shares) and after hearing objections to the commissioner’s re- 
port or reports and deciding on those objections -(if any) that 
the Court could pass the decree (and the only decree) -in the 
suit unger the old Code. There was no such thing as a pre- 
liminary decree under the old Civil Procedure Code ina suit 
for partition, and, of course, no such thing as a final decree. 
As a matter of practice, the order ascertaining the several parties 
interested in the property to be divided and their several rights 
therein used to be treated as itself a decree subject to appeal and 
as such an order does contain the adjudication as to rights and 
shares and persons interested, the description of that order as 
a decree may not be considered inapt, But, the description of 
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that order as a preliminary decree and the description of the 
decree passed after the report of the commissioners making the 
actual division as a final deeree are not authorised by the old 
Civil Procedure Code, | 


The distinction between the old Civil Procedure Code 
(section 396) and the new Procedure Code (O. 26 Rs. 13 and 14, 
and O. 20, R. 18, which contemplate the passing of a pre- 
liminary decree in place of the order, ascertaining the parties 
and shares and contemplate a final decree after the commis- 
sioner’s report) has not been kept in mind by the lower Courts 
during the progress of the present partition suit which as I said 
was governed by the old Civil Procedure Code for about 13 
years after its institution and has been governed by the new 
Civil Procedure Code during the last 12 or 13 years. 


The result has been that the order passed in 1899 under 
the old Code has been (by confusion and mistake) called :a 
preliminary decree in the proceedings after the new Code came 
into force and what is called a ‘final’ decree has (after the 
report of the commissioner appointed in this case in 1915) 
been passed in September 1916. Against this ‘final’ decree of 
September 1916, an appeal was'preferred to the District Court 
which dismissed the appeal and‘against that dismissal the pre- 


sent second appeal has been brought. I think for the reasons. 


stated above that the decree passed by the Subordiuate Judge 
in September 1916 is the only decree passed in this case and 
that the so called decree’ of 1899 is nota preliminary decree 
but an interlocutory order ascertaining the rights and shares 
with a view to pass the partition decree in the case after the 
lands are divided by (and other steps taken through) commis- 
sioners etc, | 


I now turn to the merits of the substantial questions in the 
suit. The plaintiff in his plaint prayed besides the division of 
the properties owned jointly, the award to him of the profits of 
his share of the lands'for the three years preceding the date of 
the plaint and of subsequent profits,!(till possession was given 
of his shares) from defendants 1 and 2. (The 1st defendant died 
after the suit), The order of 1899 was silent on the question of 
those profits, Here again, I have to point out that the Tamil 
word corresponding to ‘profits’ seemsto have been translated 
into the technical phrase ‘mesne profits’ in the Judgments and 

R52 
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orders which we have to considor in the disposal of this case, 
“ Mesne profits” according to the definition given in 5. 211 
of the old Civil Procedure Code and in S. 2, Clause 
12 of the new Code mean those profits which “the person in 
wrongful possession actually received, etc.” The observation 
of their Lordships of the Privy Council in Pirthi Pal and Uman 
Parshad v. Jowahir Singh 1, may be quoted in this connection. 
“The District Judge thus proceeded erroneously in their Lord- 
ships’ opinion to treat the claim for an account of the proceeds 
of the family estate as a claim for mesne profits, and quoted the 
provisions of the Code of Civil Procedure as to mesne profits, 
These provisions are intended for and are applicable to suits 
for land or other property in which the plaintiff has a specific 
interest, and not toa suit for partition where he has no specific 
interest until decree.” As pointed out by their Lordships a 
member of a Hindu family suing for partition and for the pro- 
fits on his share is really suing for an account of the profits 
received by the manager or the persons in possession so that 
the proceeds so received by the latter which are also divisible 
property may be divided and his share therein also given to 
him, As stated by their Lordships at page 512, a sharer has a 
“clear right” to an account of the profits received by the per- 
son in possession of the whole, and to be awarded his share 


-thereof, not as mesne profits received by a person in wrongful 


possession but as appurtenant to the plaintiff's rightin his 
share of the lands. 


The lower Courts have rejected the plaintiff's claim to his 
share of the profits received by the defendants from the divisible 
property for reasons which I shall set out in the words of the 
Subordinate Judge: “The objection of the first counter- 
petitioner” (the 2nd defendant) “that the petitioner is not 
entitled to ask-for mesne profits seems to me well founded, In 
the suit, mesne profits have been prayed for but none appears 
to have been granted. The preliminary decree does not make 
any mention of mesne profits nor is any provision made there- 
for therein”. This opinion of the Subordinate Court was 
pronounced not in'what is called the “final judgment” of 13th 
September 1916 in pursuance of which the Subordinate Judge 
passed what he called the “final decree” but in an order passed 





1, (1887) 1. L, R, 14 Çal, 493 at p, 509, 
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in November 1915 by his predecessor on three interlocutory 
applications made for appointment of a commissioner and for 
the taking of other necessary steps in the suit. The District 
Judge on appeal from the final (or only) decree refused to 
consider whether an account should be taken of the profits 
alleged to have been received by the 2nd defendant and the 
reason is thus shortly stated by him. “It has already been 
decided that the preliminary decree did not provide for mesne 


profits, and I cannot go into that in this appeal”. The reason ° 


so given is rather obscure. It is contended that what the 
District Judge meant was that as the previous Subordinate Judge 
had decided in November 1915 that the preliminary decree did 
not provide for mesne profits and as that opinion of the 
Subordinate Judge (when deciding interlocutory applications) 
had become final by not having been appealed against, the 
plaintiff was not entitled to reopen that matter, If that is the 
meaning of the District Judge’s observation, | think it is errone- 
ous in law. Neither the order appointing the commissioner 
nor any opinion expressed therein can be the subject of an 
appeal and under S. 105, Cl. (1), C. P. C., a party has a 
right to appeal froma decree and any error in any order 
affecting the decision of the case passed in unappealable 
interlocutory proceedings before the decree may be set forth as 
a ground of objection in the Memorandum of Appeal. This, 
of course, means that that ground is open to him when appeal- 
ing from the decree and should be considered and disposed of 
in deciding the appeal, if taken. 

I might also refer to tha judgment of Abdu! Rahim, J. and 
Oldfield, J, in A, S. No. 322 of 1919 explaining Ghulsam Bivi v. 
Ahamadsa Rowther 1 and to the decision in Ramnath Choturam 
v. Gotu am Radhakishan, * and the other decisions referred to 
in the latter case in support of the following conclusions: (1) 
That O, 20 R. 12, Code of Civil Procedure, relating to technical 
“mesne profits” does not apply to the claim of a plaintiff suing 
for partition of lands and the profits which are ‘accruing on the 
lands which ultimately might fall to his share under the decree, 
(2) That unless a preliminary decree for partition refused or 
should be deemed to have refused to grant profits, the Court is 
not precluded from granting ‘profits in its final decree. In the 
present case, O. 20, R. 12, does not apply, there was no such 

1. (1919) I. L, R. 42 Mad. 296. 2. (1920) 1. L, R.44 Bom. 179, 
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thing as a preliminary decree and there was no expression of 
opinion against the award of profits before the decree qr order 
of 1899 was passed and no refusal in the decree or order of 
1899 to award such profits, On the other hand, the division 
directed by the order of 1899 impliedly recognised the right in 
the plaintiff to the award of profits accruing on the pfaintiff’s 
share. In all adjudications which are not intended to be final 
but only to be déterminations of some of the questions involved 


in a suit, there is and ought always to be implied the reserva- 


tion of leave to all parties to apply for further directions and 
adjudications necessary for the complete trial and complete 
disposal of the litigation. 


If this view (which I hold to be the true legal view) be 
taken, the lower Courts were wrong in not going into and 
deciding on the clear right of the plaintiff to have an account 
taken of the profits of the properties in which he was awarded 
a share and in not giving him the appropriate relief in respect 
of such profits in the decree which was intended as the final 
stage in the disposal of the suit. 


I now come to the above real question in dispute, namely, 
whether the plaintiff is entitled to have an account of the 
profits as claimed in the plaint. As in a partition suit, the 
plaintiff is not entitled ordinarily to claim past mesne profits, 
his claim for profits before date of suit must be disallowed, 
As regards subsequent profits, he is clearly entitled to have an 


account taken of the profits of the properties proved to have 


been in the 2nd defendant’s pogsession, such profits being 
treated as appurtenances and accretions to the properties, the 
right to a share in which has been declared in the plaintiff’s 
favour in the order of 1899. I would therefore call for findings 
on the following issues :— 


(1) What are the properties which have been in the 
2nd defendant’s possession since the date of the 
suit up to the date when the plaintiff's share 
according to the decree was divided off and placed 
in his possession ? | 

(2) What is the value of the net profits which have 
been so received by the 2nd defendant from the 
plaintiff’s share of the lands ? 
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Time for submission of findings will be three months from 


the date,ot the receipt of records by the District Court and ten 
days will be allowed for objections. 


Napier, J :—I agree. 


In compliance with the order contained in the above 
judgment the District Judge of Madura submitted findings on 
the said issues, 

The Court delivered the following 


Judgment :—Oldficid, J. :—The first issue remanded relates 
to the properties in the possession ofi2nd defendant. Some 
attempt has been made to argue that certain properties, to be 
referred to as the mortgaged items, have since their delivery to 
plaintiff, to which reference will be made, been regained by 2nd 
defendant, wholly or in part. But that rests only on references 
to allegations to that effect in the Subordinate Judge’s order on 
E. P. No, 154 of 1919 and E. A. No. 194 of 1920, on which no 


hnding was reached, and is not supported by any evidence 
taken on the remand. 


In fact there is no indication that this matter was ever 
submitted to the lower Court at the remand hearing or had 
been mentioned to the learned Judges, by whom the remand 
was ordered. Similarly as regards the suggestion that some 
properties were for atime in the possession of the father of 
plaintiff and 2nd defndant after the institution of the suit, No 
other objection to the finding on the first issue remanded has 
been made. We therefore accept it. 


On the second issue remanded, relating to plaintiff’s share 
of the net profits received by 2nd defendant and to be accounted 
for by him from plaintiff's share;of the lands, or rather from 
the lands assigned to the latter, we have been unable to ascertain 
and the learned vakils concerned cannot say how the total 
found payable’ to plaintif has been reached. We therefore 
can only with the assistance of the materials now available 
and accepted by the Lower Court indicate the lines, on 
which the account must be taken. The 2nd defendant was 
in possession as manager of the family, until on the date 
of the plaint the joint family became divided and a 
tenancy in common replaced it, 2nd defendant continuing in 
possession as one of the co-tenants, Itis therefore possible to 
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say at once that he -has from the date of plaint (22nd August 
1895) been accountable for plaintiff's share of the produce of 

all the lands with the exception for the present of Survey Nos. 
228 B (representing items 1 and 2), 233 (items 3) and items 4 
to 6, because the special considerations applicable to these re- 
quire separate treatment. 

The question is next whether plaintiff is entitled to interest 
on his share of the profits for each year from the time, when 
2nd defendant received it, As a co-owner in possession of the 
co-ownership property, he was, it may be conceded a construc- 
tive trustee with reference to S. 94 of the Trusts Act and was 
subject to the same liabilities as a trustee with reference to 
S. 95, But it does not follow that he is liable for interest on the 
profits. For it has not been shown how a trustee can ordina- 
rily be so liable in the absence of any breah of trust established 
against him in the special circumstances enumerated in S. 23. 
There is no imputation on 2nd defendant’s realization of profits 
as fraudulent or inefficient; and, when the suit might at any 
moment during the long period of its suspension have been 
resumed andit might have been necessary for 2nd defendant to 
produce the funds in his hand, we aré not prepared to hold that 
he was bound by S. 20 to invest them. Authority is, as my 
learned brother has shown, against the duty of a trustee 
ordinarily to pay interest on profits. We accordingly cannot 
hold 2nd defendant liable for it, and, taking this view, we need 
not consider whether the learned Judges, in holding him liable 
for profits, not mesne profits, in the order of remand, int ended, 
as has been argued before us, to deal,with the matter. 

Of the mortgaged properties Survey No, 233 (item 3 was 
subject to a simple mortgage and was, it has been found, 
throughout in 2nd defendant’s possession Survey No. 228 B and 
items 4 to 6 were under usufructuary mortgage and returned to 
his possession only On his redeeming in 1908. The fact that 
he advanced the monies by which Survey No, 233 was retained 
under O. 21, R. 89 and by which the other items just 
enumerated were regained for the family, cannot affect his right 
to profits after the payments, For it is clear from the Lower 
Court’s statements I and H, that the receipt of profits for pre- 
vious years had placed sufficient family funds in his hands for 
these purposes and that no expenditure of his own money, in 
virtue of which he can claim any special right over the profits, 
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took place. He must therefore account for the profits of these 
lands also, of Survey No, 233 from the date of plaint and of 
the others from the date of his regaining possession on redeem- 
ing; but‘on these profits also no interest will be payable. 


As regards the properties last mentioned as having been 
subjected to usufructuary mortgage, and it would appear, since 
the order to be next referred to is not explicit, also in respect of 
others, the matter is complicated by the fact that plaintiff and 
7th defendant took delivery of their shares in execution of the 
first decree passed by the Subordinate Court without reimbursing 
2nd defendant what he had spent on redemption. In appeal 
the District Judge held that they should have reimbursed him 
before doing so and on 20th February 1920 they deposited the 
amount and retained possession. Later however 2nd defendant 
in E. A. No, 194 of 1920, obtained from the Subordinate Court 
an order directing payment by them of profits for the properties 
for the period, during which their possession was eventually 
held to have been unjustifiable before his reimbursement, H is 
argued that this order became final and that 2nd defendant 
must be allowed to retain the amount paid under it without 
reference to his lability in the general account which is now 
being taken. This is not sustainable. it is clear that the Sab- 
bordinate Court was dealing in its order only with the matter 
immediately before it, the 2nd defendant’s right to restitution of 
profits in connection with the lower Appellate Court’s altera- 
tion in its decree, not with any general or final account. In fact 
the right to such an account had been disallowed by the lower 
Appellate Court in paragraph 3 of its judgment and this dis- 
allowance was the subject of the appealto this Court, 2nd 
defendant must therefore refund to plaintiff and 7th defen- 
dant what they paid him by credit in the account to be taken. 

The remaining guestion is whether 2nd defendant is 
entitled to interest on the amounts paid by him under O. 
21, R. :89 and for redemption. As the payment must be 
regarded as made from the family funds in his hands, the 
decision must be in the negative. His claim to interest at 
9 per cent. on Rs, 271-0-6 paid under O. 21, R. 89 would 
in any case be excessive, since the debt was outstanding at 
6 per cent. only, having been merged in a decree. 

The foregoing deals with the objections to the Lower 
Apppellate Court’s finding, sa far as fhey have been pressed, 


Ramaswami 
Aiyar 
Y. 
Subramania 
Alyar 


Oldfield, J, 


Razaswami 
Aiyar 
v. 
Subramauia 
Aiyar, 


Oldfield, J, 


Venkata- 
subba Rao, 


416 THE MADRAS LAW JOURNAL REPORTS. (VOL. XINI, 


In accordance with it plaintiff (and the same will apply to 7th 
defendant, when his claim is put forward) will be entitlgd to (1) 
his share of the profits as ascertained in statements i, ii and iii 
from date of plaint on all the items assigned to him, except 
survey No. 228 B, and. items 4, 5, 6 andon them from and 
including the crop season of October 1908, (2)-credit for half 
the amount paid by him and 7th defendant under the order on 
E. A, No. 194 of 1920. There will be no interest on (1) for 
the reasons already given or on (2), because it represents profits 
which plaintiff took prematurely one which would not have 
carried interest, if they had been realized by 2nd defendant. 
Similarly the amounts expended by 2nd defendant under O, 21 
R. 89 and on redemption carry no interest. They and 
their share of them repaid by plaintiff and 7th defendant can 
therefore be left out of the account, 2nd defendant retaining 
the amount of that repayment. 

The appeal is adjourned for seven days in order that the 
practitioners concerned may consider the preparation of an 
account on these lines. 

Venkatasubba Rao. J :—1 am of the same opinion, and I 
should like to state my. reasonsifor holding that the 2nd deten- 
dant is not liable for interest. 

On behalf of the plaintiff it is argued that the 2nd defen- 
dant stood in a fiduciary relation to him and would therefore 
be liable to pay interest upon the rents received from the lands. 

In the first place, I am not satistied that there is any 
fiduciary relation between the plaintiff and the 2nd defendant. 
After the interlocutory order of 1899 itis no doubt conceded 
that the parties became tenants in common with reference to 
the properties in question. But we have not been referred to 
any authorities in support of the proposition that the 2nd 
defendant stood in. any fiduciary relation to the plaintiff. 
The decision in Kennedy. v. De Trafford. 1 is the other 
way. Action was |brought against the mortgagees of 
some property to set aside a sale made by them under the 
power of sale contained in their mortgage deed. The property 
mortgaged was held by two persons as tenants in common. 
They were co-owners, each possessing an undivided moiety. 
The mortgagees, gave notice that unlessithe parties paid off the 
mortgage the former would be prepared to sell the property at 
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a price which would realise principal, interest and costs, and 
finally qne of the morlgagors became the purchaser. The sale 
was impeached by the representative of the other mortgagor 
on the ground that it was made to a person who was incapable 
of buying the property because he was in a fiduciary relation. 
Lord Herschell observes “But then it is said the mere fact that 
Kennedy was co-owner with Dodson of this property creates 
such relationship between them that one co-owner could not 
take this property and hold it’for "himself, but that the other 
co-owner is entitled on equitable grounds to have it declared 
that the benefit of one half of that purchased should be his, 
My Cords, no authority has been cited in support of sucha 
proposition,” 

In the Court of Appeal Lindley, L. J. made the following 
observation in regard to this contention by the plaintiff, the 
co-tenant :—“We are asked to say, and the point is an important 
one, that one of several tenants in common cannot get in for 
his own benefit an outstanding encumbrance or an outstanding 
estate or candot be treated Otherwise than as fiduciary owner 
standing in some fiduciary relation to his co-tenant. As a 
general proposition that appears to me not to be the law of 
England,” 

Even assuming that there was a fiduciary relation is the 
2nd defendant liable for interest upon the rents of the lands in 
his possession ?, In Blogg v. Johuson 1 Lord Chelmsford L. C. 
stated that generally interest cannot be recovered upon the 
arrears of income, Several cases are referred to in the judg- 
ment and the rule is said tobe the established rule of the Court, 
which however, is only general and not inflexible. 

In Silkstone and Haighmoor Cole Company v, Gedey 2 it was 
held that upon the setting aside of a sale by a trustee of a trust 
property to himself and the reconveyance of the property to 
the beneficiaries it is not the practice of the Court to charge 
the trustee with interest on the rents and profits-received by 
him since the date of the sale. 


Lewin states the law’ thus relating to the right of the benet- 
ciary to have the property reconveyed to him: “The cestique 
trust, if he chooses it, may have the specific estate reconveyed 
` to him by the trustee or where the trustee has sold it with notice 


: + . So cies . i 
1. (1867) 2 Ch. App. 225. 2.. (1900) 1 Ch. 167, 
R—53 
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oy the party who purchased, the cestique trust on the one hand 
paying the price at which the trustee bought with interest at 4 
per cent. and the trustee or purchaser on the other accounting 
for the profits of the estate but not with interest” Stirling, J, 
in the case referred to above, 1900 (1) Ch. 167, approves of the 
statement of the law in ‘Lewin on Trusts.’ 


Macartney v. Blackwood, 1 which is referred to in the judg- 
ment of Stirling, J. is also an authority for the proposition that 
when the sale is set aside interest on the rents is not allowed. 


In Halsbury’s Laws of England, Vol. 23 at page 191 a 
statement of law is made to the same effect, 


_ Interest was, no doubt, charged on arrears in some 
cases as Malland v. Gray? and Guildroy v. Stevens, 2 
but it seems to me that the cases fall, in the words of 
Lord Chelmsford, L. C. in Blogg, Johuson 3 within the range of 


another principle of equity that where an executor or a trustee 


unnecessarily detains money in his hand which he ought either 
to have invested or to have paid over to the person entitled to 
it, he will have to pay interest for it. The Lord Chancellor 
observes, “Where money is thus improperly retained, it 
appears to me to be immaterial how the sum has arisen, 
whether from a legacy or a distributive share or a residue or the 
arrears of income ; in the latter case the claim for interest is 
not made on ery of arrears, but for the improper keeping 
back of asum of money, from whatever source derived which 
the executor or the trustee ought toehave paid over.” 


As my learned brother has pointed oul, it cannot be’ said 
in this case that the 2nd defendant was bound to invest the 
profits. The plaintiff had the conduct of the suit and it was 
quite open to him at any moment to ask for possession of.the 
properties for an account of the profits and for payment to him 
of the sum ascertained to be due. ‘The delay is not attributable 
solely to the 2nd defendant, and the plaintiff has failed to show 
any grounds for making the 2nd defendant liable for interest, 


The appeal coming on for final hearing 


1. (1795) Ridge L. and S. 602. 2, (1845) 2 Collyer 295 : 63 B. R. 744. 
3. 46, L. T. 761, 
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| The Court delivered the following 

Judgmeat :—The account called for at the previous hearing 
has now been filed by the learned vakil on behalf of the plaintiff 
(appellant), One objection mide tojit is that he has wrongly 
included Rs. 107-4-8 as interest at 6 per cent on Rs, 858-5-2 
from 20-2-1920 to 23-2-1922, This he concedes, is not justified 
‘by anything in our judgment. The item of Rs, 107-4-8 must 
therefore be omitted. The learned vakils on both sides have 
now agreed that on the account Rs. 2,976-5-2 should be taken 
as the amount due. The decree in Second Appeal will there- 
fore be drawn up in accordance with the foregoing. Further 
terms of the decree in so far as they involve modification of the 
decree of the Subordinate Judge as modified by the District 
Judge will be in accordance with the statement, which has been 
filed by the appellant’s vakil and agreed to in open Court by 
the vakils for the respondents, including the 7th defendant. 

The appellant will have his costs from the ist respon- 
dent on Rs, 2,976-5-2, the amount in respect of which he has 
succeeded in this Court as well as in the lower Courts. 


A. S. V.. Decree modified, 


PRIVY COUNCIL., 


PRESENT :—LORD BUCKMASTER, LORD ATKINSON, LORD 


SUMNER, LORD CARSON AND SIR JOHN EDGE, 
[On appeal from Bombay, ] 


The Fort Press Company Limited Appellants” 
v, 
The Municipal Corporation ofthe City of 
Bombay and another Respondents, 


Land Acquisition Aci—Commencement of proceedings—Private contract as 
to value—Binding nature, 

The fact that compulsory powers under the Land Acquisitioa Act have been 
invoked in order to secure property from unwilling vendors, does not affect 


the right of parties to enter into a binding con'ract regulating the amount of pur- 
chase price. 


Decree of the High Court on appeal affirmed. , 
Appeal (No. 74 of 1921) from a decree of the Bombay High 
Court, affirming a decree of the same Court in its Original Civil 
Jurisdiction. 
The respondent Corporation of the city of Bombay negotiat- 
ed for the purchase of çertain property from the appellants. As the 
* P; C. A. No. 74 of 1921. 
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parties could not agree as to price, the respondent set the Gov- 
ernment to issue a notification under the Land Acquisition Act 
for compulsory acquisition of the plot. When the inquiry was. 
pending before the Collector, the appellants offered to sell the 
plot for Rs. 1,45, 517 and the respondent accepted the offer. 
The appellants, however, denied this subsequently before the 
Collector, The respondent then brought the present suit for a 
declaration that there wasa valid and binding contract as 
to the price of the land. The appellanis pleaded that there 
was never a valid- and binding agreement between the 


parties: The trial judge as well as the judges on appeal held 


that there was a concluded contract as regards the price of the 
land and granted the declaration prayed for. The only ques- 
tion argued before the Board was that, when once proceedings 
for compulsory acquisition have been set on foot, it ig not open 
to the interested parties to enter into a binding’ contract regula- 
ting the price, . 

Talbot K. C and Wootten for the appellants argued that the 
Land Acquisition Act provided that the Collector, in arriving at 
the award, has to be guided by certain rules and considerations. 
If the parties were allowed to fx the value by contract, those 
provisions in the Act cannot be followed. Hence the parties. 
cannot enter into a binding contract. The determination of the 
price is in. the hands of the Collector. ' 

Upjohn K. C. Lowndes, K. C., and Raikes for the respondent 
were not called upon, 

1922, May, 25. “The judgment, of their Lordships was 
delivered by l ji 

Lord Buckmaster:—In this case the Corporation of 
Bombay entered into negotiations during the years 1916 and 
1917 with the appellants (The Fort Press Company, Limited) 
for the purpose of acquiring from them by agreement certain 
lands that were needed for local purposes, Those negotiations 
were not successful and on 26th July, 1917, while they were still 
pending, the Government issued, uader the Land Acquisition 
Act, at the request of the Corporation, a notification that the 
lands were required to be taken by the Government for a public 
purpose. That notification was followed in due course by a 
notice on the 22nd August, 1917, signed by the Deputy Collector 


.of Bombay. The Collector proceeded in accordance with the 


` 
ON` 
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powers conferred upon him by the Act to hear the dispute, 
but on the 12th September, 1917, the negotiations between the 
appellants and respondents were reopened and a proposal was 
made by the Fort Press Company stating that they were willing 
to accept without prejudice Rs. 145,517, inclusive of 13 per 
cent. for compulsory acquisition and the cost of the chimney as 
the price of the property, subject to certain specihted deductions. 
This proposal was accepted and approved on behalf of the Cor- 
poration of Bombay. This alteration in the position of the 
parties was brought before the Collector in due course, but at 
an adjourned hearing on the 27th January, 1918, it was denied 
on behalf of the appellants that any agreement had been reach- 
ed, and the Collector accordingly further adjourned the pro- 
ceedings, in order that, as theic Lordships understand the re- 
port vf what took place, the parties might take the necessary 
steps to settle whether or not a bargain had been made. Those 
steps were taken with promptitude by the respondents, who in- 
stitnied proceedings in the High Court of Judicature at Bombay 
on the 12th March, 1918, asking fora declaration that there 
was a contract and for avery large number of points of ancil- 
lary relief. They succeeded before both Courts namely that 
exercising original and that exercing appellate jurisdiction and 
from the latter this appeal has been brought. The foundation 
of the appellants’ case rests on the assertion that when once 
proceedings for compulsory acquisition have been set on foot, 
the interested parties cannot come to any binding agreement 
regulating the amount of the purchase price. There is nothing 
whatever in the Land Acquisition Act itself to negative any 
such right. If the parties before the institution of the proceed- 
ings contemplated by that Act, chose to agree, they were per- 
fectly competent to do so and there is nothing whatever in the 
words of the Act to suggest that this power is thereby taken 
away. The Act certainly does not directly affect such a result, 
nor can their Lordships ascertain any reason why the fact that 
compulsory powers have been invoked in order to secure pro- 
perty from unwilling vendors, should be regarded as denuding 
all parties of rights they possessed before the proceedings 
began, 

In the present case, the Corporation of Bombay enjoys by 
virtue of its Municipal Act of 1888, express power to acquire 
immoveable property at certain terms and rates and prices as 
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may be thought right by the Commissioner when approved by 
the Corporation, and consequently the Board is not faeed with 
the consideration ofthe question as to whether there was 
any. initial informality in the power of the respondents to do 
what they have done. | 

Their Lordships think that the agreement made, which is 
now established beyond dispute, isan agreement which bound 
the parties and that the High Court exercising their appellate 
jurisdiction, were right in the view they took. 

Their Lordships’ opinion is not in tended to interfere with 
the jurisdiction of the Collector, It may be a very unusual thing 
that he should proceed to determine what in his view the price 
should be, after he had evidence of a complete contract on the 
point, but if he thought right to do so their Lordships’ judgment 
will not affect his taking such a course. All they decide is that 
the parties who were competent before the proceedings to agree 
what they thought was the right price for the property remain 
competent after the proceedings and an agreement so made is 
capable of being enforced in the Courts in the ordinary way. 

For these reasons in their Lordships’ opinion, this appeal 
fails and must be dismissed with costs, and their Lordships 
will humbly advise His Majesty accordingly. 

l Apfeal dismissed, 

Solicitors for appellants : E. FE, Turner & Sons, | 

Solicitors for the respondent : Sanderson, Lee, Eddis & 
Tennant. 

K. V, L. N. 
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Arbitration—Submission in England ~A ward —Judgment by default in Eng- 
land—Suit in India on award and judgment—Defence of irregularity in Arbitra- 


tion—Arbitration Act, 1889 (52 and 53 Viet. c. 49) S. 11—Code of Civil Procedure 
(Act V of 1908) S, 13. 





t 


PART XIV.] THE MADRAS LAW JOURNAL REPORTS, 423 


Objection to an award made upon a submission to arbitration in England on 
the ground’of misconduct or irregularity on the part of the arbitrator must be 
taken by motion to set aside or remit the award under the (English) Arbitration 
Act of 1889, and within the time Jimited by 0.64 R. 14 of the Rules of the 
Supreme Court (England) : if not so taken, it cannot be pleaded as an answer to 
an action on the award. 


Thorturn v Barnes, 1 followed, . 


A judgment of the English Courts obtained by default cannot be sued upon 
in India, since it is not a judgment on the merits within the meaning of S. 13 of 
the Code of Civil Procedure (Act V of 1908). Keymer v. Viswanatham Reddi, 2 
followed, 

Quaere. whether where such ajjudgment is obtained the award is merged in 


it, 
Decree of the High Court on appeal reversed 

Appeal (No. 31 of 1920) froma Decree -of the Madras 
High Court on its appellate jurisdiction reversing a Decree of 
the same Court in its Original Civil jurisdiction. 

The appellants bought from the respondent 20,000 sheep- 
skins of a specified quality under a contract made in 1913, 
which provided that any difference arising out of the contract, 
failing amicable settlement, should be submitted to arbitration 
in Londonin the usual manner and that the award of such 
arbitration should be final and binding on the parties. The 
goods were found to be not of the specified quality. The ap- 
pellants, with the consent of the respondent, sold the goods at 
a loss of £ 253-5-4. The respondent refused to pay this amount 
when demanded by the appellants. The appellants thereupon 
appointed an arbitrator and called upon the respondent to ap- 
point one on his behalf, which he refused to do. The sole 
arbitrator proceeded with the arbitration without giving an 
opportunity to either party to adduce evidence but made his 
award, having read the contract and the ‘correspondence and 


inspected the goods. On this award the appellants brought an 


action in the King’s Bench Division of the High Court of 
Justice in England and obtained judgment by default for the 
amount awarded and costs. The appellants then brought the 
present suit in the Madras High Court claiming the sum due 
under the Judgment of the King’s Bench Division or the 
amount of the award or the loss on the contract. The res- 
pondent pleaded that the Judgment of the King’s Bench was 
not binding on him, that the claim under the contract was 
barred by limitation and that the award was not binding upon 
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him as the arbitrator failed to give him notice that he was pro- 
ceeding with the matter. The trial Judge decreed the claim on 
the award but that decree was reversed by the High Court on 
appeal. Hence this appeal. . 

1922. Feb. 17. De Gruyther K. C. and Harold Morris 
K. C. for the appellants: The contract provided for 
arbitration in London in the usual manner in case of 
differences. The parties clearly intended that the English 
law should govern the contractual relations ; that law is there- 
fore applicable. Hamlyn & Co. v. Talisker Distillery“), In an 
action on the award in England, a plea of irregularity or mis- 
conduct in the arbitration proceedings cannot be raisedas a 
defence. Thorburn v. Barnes (2). The only remedy to the - 
party aggrieved by the award is by motion under S. 11 of the 
Arbitration Act of 1887, Even this has to be done within the 
time limited by O.64R. 14 0f tne Rules of the Supreme 
Court. The Indian decisions in Bindessuri Pershad v. Jankee 
Pershad (3) ; Ghetlabhai Atmaram v, Nandubai “); and Surjan 
Rao v. Bhikari Rao ©\ are authorities on the law as to arbi- 
tration in India. They do not apply as the parties by their 
contract agreed that the English law should apply. It is un- 
necessary for the appellants to challenge the finding of the 
Courts below that the action on the judgment of the High 
Court in England is not sustainable (Keymer v. Viswanatham 
Reddi (6) was referred to.) 

The Respondent was not represented. 

1922, Mar, 7. The Judgment of their Lordships was deli- 
vered by | ° 

Visconni Cave,.—This is an appeal from a decree of the 
High Court of Judicature at Madras, in the exercise uf its ap- 
pellate jurisdiction, allowing an appeal from a decree made by 
Mr. Jusiice Coutts Trotter in the exercise of the ordinary Origi- 
nal Civil Jurisdiction of the same Court. ) 

The appellants are merchants carrying on business in 
London, and the original respondent (who has died during the 
pendency of this appeal and is represented . by the present res- 
pondents) was a merchant carrying on business in Madras. 


a a 
a ...... .. 


1 (1894) A. C. 202. 2, (1867) L, R,2 C. P. 384, 
3, (1889) 1, L. R. 16 C. 482. 4, (1895) I. L. R. 20 B 238, 


5, (1893) I, L. R, 21 C, 213. 6, (1917) L, R. 44 I. A. 6 : 32 M. L. J. 35 
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By a contract in writing made in London and dated the 
23rd Og¢tober, 1913, the appellants bought from the respondent 
20,000 tanned Madras sheepskins of a specified quality to be 
shipped to the appellants in London. The contract contained 
the following clause :— 

“ Any differences arising out of this contract, failing amica ble adjustment, to 
be submitted to arbitration in London in the usual manner, and the award of such 
arbitration to be final and binding on both buyer and seller,” . 

Certain skins were shipped-to London, and the appellants 
paid to the respondent £ 1,495 15s. 4d. in respect of those skins. 
When the skins arrived in London, the appellants alleged that 
they were of inferior quality and refused to accept delivery. 
They were ultimately sold, with the consent of the respondent, 
at the price of £ 1,242 10s. Od., thus leaving a deficiency of 
£ 253 5s. 4d., which the appellants demanded from the respon- 
dent and which the respondent refused to pay. Thereupon the 
appellants, in pursuance of the arbitration clause contained in 
the contract andof the English Arbitration Act, appointed 
Mr. R. H. Pringle as arbitrator on their behalf in the difference 
which had arisen, and caused the respondent to be served at 
Madras with a notice, dated the 3rd February, 1916, whereby 
they informed him of the appointment of Mr. Pringle and 
required him, within seven days froin the service of the notice, 
to name to the appellants or their agents in Madras an arbitra- 
tor to act on their behalf in London in the matter of the 
difference which had arisen, the notice stating that otherwise 
the difference would stand referred to Mr. Pringle alone as sole 
arbitrator. The respondent refused to appoint an arbitrator to 
act on his behalf or to také part in the arbitration; and there- 
upon Mr, Pringle, at the request of the appellants, proceeded 
with the arbitration. He gave no opportunity to either party 
to appear and give evidence before him, but, having read the 
contract and correspondenceland inspected the skins, he made 
his award in writing dated the 11th July, 1916, and thereby 
awarded that the respondent sHould pay to the appellants the 
sum of £ 258 5s. 9d, with interest and costs. | 

On'the 15th July, 1916, the appellants brought an action 
in the King’s Bench Division of the High Court of Justice in 
England for the amount payable under the award, and, the 
writ of summons having been served by leave upon the res- 
pondent at Madras and no appearance having been entered, the 
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appellants, on the 28th! November, 1916, recovered judgment 
against the respondent for the sum of £ 286 2s, 9d., being the 
amount of the award with some interest and costs. 


The appellants then brought the suit out of which this 


appeal arises against the respondent in the High Court of Judi- 


cature at Madras, claiming thesum of £286 2s. 9d., due under 
the judgment of the King’s Bench Division, or in the alter- 
native £263 10s, 9d, being the amount of the award and costs, 
with interest, or as a further alternative £253-5s-4c., being the 
loss on the contract. The respondent pleaded (among other 
pleas which are not now material) that the judgment of the 
High Court of Justice in London was not binding upon him, as 
it was not given on the merits, that the claim under the contract 
was barred by limitation, and as to the award, that it was not 
binding upon him as no notice was given to him by the arbi- 
trator that he was proceeding to arbitrate, 


The suit was heard by Mr. Justice Coutts Trotter, who held 
that, having regard to the decision of this Board in Keymmer v. 
Reddy ł the action upon the judgment could not be main- 
tained, asthe judgment had been entered in default of 
appearance and the action had not been tried upon its merits, 
and that the claim under the contract was statute-barred. This 
part of the judgment has not been challenged and need not be 
further referred to, With regard to the award, the learned 
Judge in a lucid judgment held that the plea of want of notice 
could not be raised by defence in the suit. After observing that 
the grievance of the respondent was more imaginary than real, 
the award having been made by a commercial man who took 
the commercial documeuts with which he was familiar and saw 
the goods and gave his opinion on the spot, he added that if 
the objection could have been raised in the proceedings he 
would have felt constrained to give effect to it. But he referred 
to Thorburn v. Barnes 2 asa complete authority for the proposi- 
tion that according to the English Law any objection relating 
to an irregularity in bringing an award into existence must be 
taken by motion under the“Arbitration Act, 1889, to set aside or 
remit the award, and if not so taken could not be raised by way 
of defence to an action on the award. He therefore held that the 
defence that the award was tainted with irregularity by the fact 


ta gp EL SE wanyama g ia. 


1. (1916) L.R 4417. A, 6. 2, (1867) L. R.2 C P., 384, 
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that the respondent had not had an opportunity of being 
present at the arbitration, was not open to him in the suit. An 
application having been made by Counsel for the respondent to 
treat the written statement as an application to the Court at 
Madras to set aside the award, the learned Judge held that he 
had no jurisdiction to entertain such ane application, adding:— 


“How a judge in Madras is supposed to have Jurisdiction to upset an award 
male by an arbitrator in London passes my comprehension, and it is perfectly 
Clear that the Court which is given jurisdic’ion by the {english Act is the English 
Court, i 

He added that even if he had had jurisdiction he would 


have declined to exercise it. 


Against this judgment an appeal was brought and was 
allowed by the Appellate Division, the learned Judges ofthat 


Division holding that the rule in Thorburn v. Barnes 1 did not” 


apply in India. Thereupon the present appeal was brought. 


In their Lordships’ opinion Mr. Justice Coutts Trotter came 
to the right decision and this appeal should succeed. The con- 
tract of the 23rd October, 1913, was made and was to be per- 
formed in England; and the arbitration clause provided for an 
arbitration which was to take place in London and in accord- 
ance with English law and procedure. Under that law, by 
which both parties agreed to be bound, any objection to an 
_award on the ground of misconduct or irregularity on the part 
of the arbitrator must be taken by motion to set aside or remit 
the award, and if not so taken cannot be pleaded in answer to 
an action on the award, In the present case no such motion 
was made within the time limited by O. 64, R. 14, of the Rules 
of the Supreme Court, England, or at all, and accordingly the 
award became as fully binding on both parties as if it had been 
incorporated in the contraci. No doubt any defence going to 
the root of the award—for instance, that the arbitrator had no 
jurisdiction or that the matter was tainted with frand—could 
have been pleaded in the suit; but a defence on the ground of 
irregularity not appearing on the face of the award was exclud- 
ed by the law by which both parties had agreed to be bound, 


On this view of the case the Indian law asto arbitration is 


irrelevant, and their Lordships accordingly express. nu opinion 
on the question whether if the arbitration had taken place in 


India the defence on the ground of irregularity could have been 


1, (1867) L. R. 2C. P. 384, 
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pleaded, It is plain that the Indian Court could not set aside 
an English award on that ground. 


In order to prevent misconception it appears desirable to 
add that it wasnot pleaded or contended at any stage of the 
proceedings that the award had merged in the English judg- 
ment, and accordingly their Lordships do not deal with that 
point. 

For the above reasons their Lordships will humbly advise 
His Majesty that this appeal should be allowed and that the 
order of Mr. Justice Coutts Trotter should be restored, the res- 
pondents to pay the costs in both Courts in India and the costs 
of this appeal, : 

Solicitors for the Appellants : Morris, Veasey & Co. 

K. V.L. N. i Appeal allowed, 


r ee oe 


» PRIVY COUNCIL. 


PRESENT :—LORD ATKINSON, LORD CARSON, MR. AMEER 
ALI AND SIR LAWRENCE JENKINS, 


(On appeal from the Madras High Court). 


Ramalinga Annavi and others Appellants.” 
y v. -~ 
Narayana Annavi and others ... Respondents, 


Hindu Law— Gift to daughter out of joint properly--Surt for Partttion-Slatus 
of Family-—Provision for marriage expenses. 

The institution of a suit for partition by a member oj a joint Hindu family 
puts an end to its joint status, 

Girja Bat v. Sadashi v. Dhundiraj, 4 folf. 


No provision for the marriage expeases of the members of the family can be 
made in the decree ina partition suit, even though such marriages take place after 
the institution of the suit and before the decree is passed. 


Gifts lo daughters by a member of a joint Hindu family out of joint property 
are not invalid, if they are found to be reasonable in the c'rcumstances of the case, 


Decree of the High Court modified. 

Consolidated appeals (Nos, 150 and 151 of 1919) from a 
decree of the Madras High Court varying a decree of the 
Subordinate Judge of Tinnevelly. 

Muthuswami, Ramalinga and Lakshmivaraha formed a 
joint Hindu family having a large money lending business and 
some immoveable |properties in the Tinnevelly District. In 








I. (1916) 1,d. R. 431. A. 153: 31M. L, J. 455. 
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1895, the brothers divided the outstandings due to the family. 


but continued to be joint in the family worship and held the 
lands jointly. Lakshmivaraha made a gift of certain outstand- 
ing mortgage in favour of his daughter. Ist plaintiff is the son 
of Lakshmivaraha and plaintffs 2 and 3 are his sons. Defendant 
No. 1 is the son of Krishna (a son of Ramalinga) and defendant 
No. 6 is Krishna’s widow; defendant No. 2 is another 
son of Ramalinga and defendant No. 3 was his son. Defen- 
dant No. 4 is the daughter of Lakshmivaraha and sister of the 
Ist plaintiff, The plaintiffs instituted the present suit for partition. 
They claimed that the family was joint, that the gift to defen- 
dant No. 4 was invalid and that all the joint family properties 
should be divided equally between themselves and the members 
of Ramalinga’s branch. They also claimed that provision for 
the marriage expenses of plaintiffs 2 and 3 should be made in the 
decree. Defendants 1 and 6 contended! that the family 
became completely divided in 1895, or that at least there was 
a complete winding up of the family money lending business. 
The Defendants 2 and 3 pleaded among other things that 
plaintiffs 2 and 3 are not entitled to have any provision made 
for their marriage expenses. (The other contentions are not 
material to this report and are omitted). 

The trial judge held that the family was joint except in 
regard to the money lending business which was completely 
wound up in 1895, that the gift to the 4th defendant could not 
be considered unreasonable in the circumstances of the case and 
that the provision for the marrriage expenses of plaintiffs 2 and 


A 


3 could not be made. A 


On appeal, the ‘High Court (Sankaran Nair and Oldheld, JJ.) 
held that only particular items of the moey lending busi- 
ness were divided, that the gift to the 4th defendant was rea- 
sonable in the circumstances of the case and that the marriage 
expenses of the 2nd plaintiff who was married after the insti- 
tution of the suit should be provided for in the decree. From 
that decree varying the decree of- the trial judge, these conso- 
lidated appeals are presented by defendants 1 and 6 and by the 
plaintiffs. 

The arguments reported here are only those relating to the 
questions referred to in this report. 

1921. Dec 8, 11, 12, 13, 15, Sir George Lowndes K, C. and 
Dube for the appellants in the first appeal argued that there was 
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a complete severance of the joint family relationship in 1895 
and referred to the evidence, In the alternative they contend- 
ed that it is established on the evidence that there was a com- 
plete winding up of the family money lending business. 

Duune K. C, and Kenworthy Brown tor the appellants in 
the second appeal: The gifts to the 4th defendant -are invalid, 
A member of a joint family cannot deal with the corpus of the 
joint property ; he can only make gifts out of the income. 

Bachoo v. Mankorebai (4): (on appeal) Hurkisondas v, Man- 
korebai (2), Churaman Sahu v. Gopi Sahu @) is distinguishable. 
There the gift was by a widow who had no coparceners. Srini- 
vasa V. Thirnuvengadathaingar () followed in Gopalam v. Ven- 
kataraghavulu (5) is clear authority that the marriage expenses 
of plaintiffs 2 and 3 should have been provided for. The High 
Court was wrong in declining to follow that decision. 

De Griyther K. C. and Narasimham for the 2nd defendant 
admitted the validity of the gifts to the 4th defendant. They 
argued that the joint status of the family Was determined as 
soon as the Ist plaintiff sent a notice to .the other members of 
the family in July, 1909 ; at least it was determined by the 
institution of this suit. Girja Bai v. Sadashiv (0), After the 
breaking up of the family, each member is entitled* to his share 
as.on the date of the breaking up and other members cannot be 
called upon to contribute for the expenses of any one member. 
In Srinivasa v. Thiruvengadathaingar ©) Sadasiva Ayyar, J. held 
that marriage was not an obligatory samskara in the case of 
males ; Sundara Ayyar, J. held the other view. Spencer, J. to 
aioe: a reference was made upheld the allowance for marriage 
expenses, as being more in accordance with modern conditions 
rather than strict Hindu law. This view was adopted in Go- 
palam v, Venkataraghavulu (5) as being in accordance with the 
practice in Madras, The view taken by Sadasiva Ayyar, J. in 
Srinivasa v. Thiruvengadathiengar “) is the correct view ac- 
cording to Hindu law. Kameswara Sastri v, Veeracharlu (7) is 
distinguishable, There the question was as to money borrowed 
for the marriage expenses of a member and the binding nature 
of such a debt. It was not a case of expenses for a prospective 
marriage. 


1. (1904) I. L. R, 29 B, 51. 2. (1907) La R, 34 I. A, 107 
3, (1909) 1.L. R. 37 C. L 4. (1915) I. L, R38 M $56 : 25 M.L.J, 644, 
5. (1917) I. L,-R. 40 M, 632 : 29 M. 
6, (1916) L. R. 431. A, 151: 31 M, 
7, (1910) 1. L. R. 34 M. 422 : 20 M. 
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` 


Parikh for the 4th defendant was not called upon, 
Lowndes K. C, replied. 


1922 March, 7. The Judgment of their Lordships was deli- 
vered by 


Mr. Ameer Ali.—These two consolidated appeals from a 
decree of the High Court of Madras arise out of a suit which 
was brought by the plaintiffs in‘the Court of the Subordinate 
Judge of Tinnevelly on the 21st January, 1910, for a decree for 
partition in respect of certain moveable and immoveable pro- 
perties together with outstandings of a money-lending business 
on the allegation that they and the defendants 1, 2 and 3 form- 
ed members of a joint undivided Mitakshara family, The 
following pedigree will explain the relative positions of the 
parties and their respective contentions. 





AERE a a E N SEEE TE 
Subramanian Raman Annavi Krishna Annavi 
Annavi (died). ta (died), 
Ananthanarayana * Adopted son | 
Avnavi (died). Ananthanarayana l 
Annavi (diud), ù | 
Natural son of Ramalinga 
Anuavi, * Married Ramal 
, Ammal (who died in 
1891), 
| 
| 
Subramania Sou Son Muthuswami Ramalinga Lakshmivaraha 
' Annavi (died). (died). (died) Annavi (died  Annavi (died Annavi (died 
i 1898). 1901). March 1909), 
Ananthanarayana 
Annavi (D. W, 4.) ° | | 
3 | 
| l | 
| 
Anantha- Subramania Krishna Annavi Ramakrishna Narayana Ponnu 
narayana Annavi (died)e(died Nov.’ 09) .Annavi Annavi Ammal 
Annavi (see : (wife) . : (wife) (D. 2. (P. J,) (D, 4. 
* above) Lakshmi Dharmi | 
> (wife) Ramal Ammal Ammal | 
Ammal adopted (D. 5.) (D. 6.) 
(D, 2.) | 
Ramalingam. Ramalingam 
minor (D. 1.) (D. 3.) | 
| 
Ramakrishna Krishnan 
f Subramanian, minor, 


minor (P. 2,) (P. 3.) 
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(The Judgment proceeded at great length referring to the 
evidence. Their Lordships agreed with the conclusions of the 
Subordinate Judge in regard tc the transaction of 1895 and dis- 


agreed with the view of the High Court. This portion of the 
judgment is omitted as being unnecessary for this report.) 
There remain now the two questions, one relating to the 
validity of the two gifts made by Lakshmivaraha to the fourth 
defendant, Ponnu Ammal. . The first is an assignment of 
Rs. 5,000 out of the money which fell to the share of Lakshmi- 
varaha due from the Thiruvavuduthurai Mutt. This was done 
at the instance of Lakshmivaraha. The other is an assignment 
of a usufructuary mortgage held by him. In the aggregate the 
two sums amount to Rs,8,000. The father has undoubtedly the 


. power under the Hindu law of making, within reasonable limits, 


gifts of moveable property to a daughter, In one case the Board 
upheld the gift of a small share of immoveable property on the 
ground that it was not shown to be unreasonable. In the 
present case, the gifts relate to sums of money. The only 
question is whether they were reasonable. Both the Courts in 
India have answered the question in the athrmative and their 
Lordships have no materials or ground to hold otherwise. 
Regarding the prayer for the allotment upon partition of 
Rs. 2,000 for the marriages of plaintiffs 2rand 3, the High Court 
disallowed the claim in respect of the prospective marriage, but 
allowed it for the expenses of the marriage that took place 
before the decree in the first Court, on the ground that the joint 
family status was not dissevered until the decree for partition, 
and that the joint family liability continued until then. This 
view is opposed to the!law laid down in the case of Girja Bai 
v. Sadashiv.Dhundiraj,! where it was held expressly, that under 
the law of the Mitakshara, to which the parties in the present 
case are subject, an unambiguous and definite intimation of 
intention on the part of one member dt the family to separate 
himself and to enjoy his share in severalty has the effect of 
creating a division of the interest which, until then, he had 
held in jointness. This.intention was clearly intimated to the 
co-parceners when the plaintiff Narayana served on them the 
notice Ex. Il. on the 30th of July, 1909. That notice eftected 
a separation so far as his branch of the family was concerned, 
and no obligation rested on the joint family in respect of his 


1, (1916) 1. L. R. 43 C. 1031: 43 1 A 151; 31 M. L. J. 455. 


a 
PART XIV.] THE MADRAS LAW JOURNAL REPORTS, 433 


sons’ marriages, The decree of the Subordinate Judge dismiss- 
ing the glaim was therefore correct. 

As regards the properties in Schedules XI and XIII, there 
are not sufficient materials before their Lordships to determine 
whether they belonged to the joint family or formed the 
exclusive property of the plaintiffs. It will be for the first 
Court to decide the question upon proper materials when giving 
effect to the decree for partition. But the parties would be well 
advised to settle it amicably. 

It is admitted that the land allotted to the widow of 
Subramania Annavi (defendant No. 5), on her decease, became 
divisible among the heirs of her husband, in other words the 
male members of the family parties to this action, To this extent 
the declaration made by the Subordinate Judge will be varied. 

The High Court directed in its discretion that each party 
should bear his own costs. With that direction their Lordships 
do not propose to interfere. But having regard to the nature 
of the contentions, they consider that the plaintiffs must pay 
the costs of defendants 1,6 and 4. The pega I and 6, 
who alone impugned the right of defendant No. 2° toa share 
in the joint family properties, must pay his costs, i plaintiffs’ 
cross appeal will be dismissed with costs. 

Their Lordships wll accordingly humbly advise His 
Majesty to set aside the decree of the High Court and decree 
of the Subordinate Judge, subject to the above variation, with 


the above directions as to costs. 
Decree modified, 


Solicitors for Defendants 1 & 6 Chapman, Walker & 
appellants Shephard. 

Solicitors for Plaintiffs Barrow, Rogers & 
appellants Nevill. 

Solicitors for 2nd Defendant Douglas Grant. 
respondent 

Solicitor for 4th Defendant E. Dalgado. 
respondent 

K. V. L. N. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR WALTER SALIS SCHWABE K. Ce CHIEF 
JUSTICE, MR. JUSTICE OLDFIELD AND MR. JUSTICE COUTTS 
TROTTER, 


Secretary to the Board of Revenve (In- >... * Referring 
come 1ax) Madras, " ... Officer, 
v. 


Messrs Muhammad Sheriff Hussain Meah ... Assessee 


Sahib and Company Madras. 

Indian Super-tax Act Ss 6 and 12 AŻIudian Income-tax Act VII of 1918 
S, 19 —Adjustmeni—Income of a firm for previous year when firm was not 
registered—Whether odjustment possible afler registration—Costs of the reference 


—A ppellate Side, Fee Rules, R, 38, 


Adjustment can be made during a financial year in which a Collector’s 
certificate of registration under S. 12 Ais io force in respect of the income of a 
firm for the previous year in bichi the firm was not registered. 

Observations as to the costs of rcference payable by the assessee with special 
reference to the Government Pleader’s fees. 


Case stated under S. 51 Act VII of 1918 and S.6 of the 
Super Tax Act XIX of 1920, by the Secretary to the Board of 
Revenue (Income Tax) Madras in S. T. A. No. 10 of 1921-1922 

The Government Pleader (C. Madhavan Nair) for Referring 
Officer. 

D Chamier instructed by Grant and Greatorex for the 
assessee, 

The Court delivered the following 

Judgments :—The Chief Justice.—This reference, under S. 51 
of the Income Tax Act and S, 6 of the Super Tax Act now in 
force, is as to “ whether an adjustment can be made during a 
financial year in which the Collectoy’s certificate of Registra- 
tion under S. 12 A is int force in respect of the income of a firm 
for the previous year in which the Firm was not registered.” 
In my judgment it clearly can. The whole scheme of income 
tax and super-tax in this country is based on the principle that 
the tax is assessed at the beginning of the year on an anticipated 
income’and is paid in anticipation;on the assessment; but when 
the year is over and the actual earnings have been discovered, 
there is not a fresh assessment but an adjustment. As far as 
super tax is concerned a registered firm is exempt from super- 
tax as a firm, although the partners are personally liable for 
super tax, if their separate incomes are large enough to bring 
the provisions of the Super-tax Act into operation against them. 

* R, C. No, I of 1922. 12th April 1922, 
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In the year 1920-21 this firm of Messrs Muhammad 
Sheriff Hussain Meah Sahib and Company, through carelessness 
or for some other reason which I am not able to appreciate, 
having made its return for’ the assessment purposes at 
Rs, 90,000, omitted to get registered in time to take advantage of 
the exemption granted to registered firms. At the end of the 
year or the begining of the next year in due course there was 
an adjustment, because it turned out that the profits were Rs. 
1,37,000 instead of Rs. 90,000. It is contested that adjustment 
cannot be made because under S. 19 of the Income-tax Act, 
VII of 1918 “When the Collector.has, in any year after the 
commencement of this Act for which income-tax is leviable, 
ascertained the total income actually received” is said to mean 
in any year in which Super tax is leviable and it is argued 
that, as this firm was registered in. the following year, i. e. 
1921-22, and therefore escaped from super-tax that vear, the 
‘Collector has no power to call for an adjustment for the prece- 
ding year. In my judgment that is an entire misinterpretation 
of the section. ‘fhe section simply means that, if at the end of 
the year it is found that the amount at which the income was 
assessed has been either exceeded or reduced, there is a right 
and a duty to deal with the matter accordingly. For the year 
in question this firm was not registered, and not being 
registered they must be dealt with on an adjustment in the 
same way.in which they were dealt with on assessment, and as 
the amount on which they have to pay is the amount actually 
earned in 1920-21 and not the anticipated earnings for that year. 

It follows that the answer tothe question is in the 
affirmative. i 

The costs of the reference shall be paid by the assessee 
and such costs shall include the Government Pleader's 
fee. The Taxing Officer will fix a reasonable fee under the 
terms of R. 38 of the Appellate Side Fees Rules which is in 
these words: “ In casesin which the subject matter of the claim 
does not admit of valuation, the court, or in the case of the 
High Court, the Taxing Officer shall fix a reasonable fee, regard 
being had to the time occupied in the preperation and hearing 
of the case ard the nature of the questions raised therein as also 
to the minima fees prescribed by R. 31”. It cannot be right 
that there should be a fixed amount payable to the Government 
Pleader as fee in respect of a case which may last a week and 
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may take days for preparation and that the same fixed amount 
should be payable in respect of a case like this which, cannot 
take yery long to read and prepare for argument and it cannot 
be right that the assessee who has a small. case is to pay an 
unnecessarily large fee to the relief of an assessee who has a 
large case, : 

Oldfield, J :—I agree. 

Coutts Trotter, J.:—1 agree. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR, JUSTICE COUTTS TOTTER. 
H. Mahomed Ishack Sahib Appellant. 
SN : 
Mahomed Mvideen and another ... Respondents, 


Court Fees Act S, 5—Applicability of—Court-fee payable on appeals from 
Original Side Of the High Conrt—A ppeal against final order—Court fee—Madras 
High Court Rules, (Original Side) App. L, Arts. 35 and 36, 


Whenever a difference of opinion arises between the officer of the Court and 
a suitor or his attorney as regards the fee payable on an appeal from an order of 
a single judge on the original Side of the High Court, the procedure prescribed by 
S. 5 of the Court Fees Act is applicable and it is competent to the Chief Justice to 
refer the matter to another judge for decision. 

The Court fee payable on an appeal against the final order of a single Judge 
on the Original Side, on a guardianship petition, is Rs, 100/- under art, 36 and 
not -Rs. 150/- under art. 35 of App. II to the Original Side Rules. 

Original Side Appeal sought to be preferred against the 
Order of the Honourable Mr, Justice Phillips dated the 20th 
day of September 1921 passed in the exercise of the Ordinary 
Original Civil Jurisdiction of this court in O. P. 117 of 1912. 

K. Rajah Aiyar, for the appellagt, 

The Advocate General (C. P. Ramaswami diyar) on behalf 
of the Government, 

The Court delivered the following 

Judgment :—This inatter has been referred to me by the 
Chief Justice purporting to act under the provisions of S. 5 of 
the Court, Fees Act, VII of 1870. That section runs as 
follows: —“When any difference arises between the Officer whose 
duty it is to see that any fee is paid under this Chapter and 
any suitor or attorney as to the necessity of paying a fee or the 
amount thereof, the question shall be referred to the Taxing 
Officer whose decision shall be final except when the question 
is, in his opinion, one of general importance, in which case he 


*S. R. No. 17 341 of 197 10th March, 1922. _ 
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shall refer it to the final decision of the Chief Justice or of such 
Judge as,the Chief Justice shall appoint on this behalf ” I have 
given the material words. 

The question arose out of an appeal from a determination 
of my brother Phillips, J. I need not say more about its nature 


for my purpose and the contention for thé applicant (the would- 


be appellant) was that the sum payable by him to file his 
Memorandum of Appeal was Rs. 100 under art. 36 of Appendix 
II to the Original Side Rules which draws up a list of Court-fees 


.to be levied by the Registrar, High Court. The contention of 


the Registrar, was that the proper fee was Rs, 150 on the footing 
that this was a Memorandum of Appeal on a final Judgment. 

Objection is taken that the supposed jurisdiction under S. 5 
of the Court Fees Act does not exist, and that I am not com- 
petent to go into this matter. It arises in this way. In the 
mufassal Courts, ad valorem fees are levied and statutes regu- 
late the amount of fees including this Court Fees Act in ques- 
tion which hasa long schedule of ad valorem fees to be paid in 
various cases, It is conceded that the schedules and subsidiary 
parts of the other chapters of the Court Fees Act have no 
application to the High Court in the exercise of its ordinary 


‘Civil Jurisdiction. S.4 cannot apply because that is in terms 


confined to the extraordinary original Civil Jurisdiction, that is 
to say, cases transferred by the High Courts suo motu and other 
cases. Therefore this memorandum of appeal is clearly not 
within the perview of S. 4. The learned Advocate General 
says, nor is it within the purview of S. 3 and the way he puts it, 
as I understand it, is this. He says it is not a fee payable for 
the time being to the clerks and officers of the High Courts 
established by Letters Patent by virtue of the power conferred 
by 24 and 25 Victoria Cap. 104+ S. 15. That section is a very 
long one defining certain powers of the Chartered High Courts 
and the material portion of it is as follws:—Each of the 
High Courts established under this Act shall have power to 
make and issue general rules for regulating the practice and 
proceedings of such Courts, and also to settle tables of 
fees to be allowed to the Sheriffs, Attorneys and all clerks 
and- officers of Courts.” It is said by the Advocate 
General that the words of S, 3 of the Court Fees Act must 
be controlled by reference to S. 15 of the High Courts’ Charter 
Act. I entirely agree, and the only question which arises 
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is to what extent the true construction of that Act narrows 
the apparent scope of the Court Fees Act. It is, 1 think 
reasonably clear that that part of S. 15 of the High Court’s 
Charter Act which speaks of settling fees to be allowed 
to Sheriffs, Attorneys, and all clerks and officers of the 
Court will not cover*this case because,. as the Advocate ` 
General pointed out, S. 3 of the Court Fees Act clearly points 
to the fee which is to be taken by the officer as a perquisite, as 
until recent years we all know they were. Therefore the fee 
payable for the time being to all clerks and officers of the High 
Court under S. 3 of the Court Fees Act cannot be covered by 
those words of the High Courts’ Charter Act. It has always 
been maintained that the power under which fees are levied on 
the Original Side of the High Court was derived from the 
general powers to issue general rules for regulating the practice 
and procedure of the Courts, It is argued and I think it is 
rightly argued, that the power to make regulations for procedure 
necessarily includes imposition of fees and the collection of 
them, and the Court can collect the fees only through its proper 
officers. Ifthat be right, then the fee leviable on an appeal is 
the fee payable for the time being to the officers of the High 
Court by virtue of the High Court’s Charter Act directly. 

Now, it is said that there are two obstacles to that. The 
first is that no fee is paid but only a document is presented with 
a stamp of a certain value on it. The second is that the money 
is not paid to the officers but is paid to the Crown, I think it is 
clearly a fallacious argument and one that the Act obviously 
deals with perce by S. 25 of the Act, all fees, which are 
referred to in S. 3 or are chargeable under the Court Fees Act 
should be collected by stamps. In my opinion, when a person 
tenders a stamped document to the Registrar of this Court and 
asks him to enter his appeal, it is clear that he is, within the 
meaning of this Act, paying a fee to an officer of the High 
Court, and in taking that fee, the High Court in acting by 
virtue of the general powers conferred upon it by S. 15 of the 
High Courts’ Charter Act. 

[am therefore of opinion that it is my duty to try this 
question on the merits and I must overrule the preliminary 
objection that under this statute I have no jurisdiction to try it, 

I now come to the merits. What l have to decide is 
whether this isa Memorandum of Appeal from a Final Judgment 
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(article 35) or whether it is a Memorandum of Appeal from any 
„other Jy igment or Order (article 36). There can be no doubt, 
I take it, that, without going into the cases which were cited, 
no one would describe in ordinary language, this, that we have 
here, as anything but an Order. It lacks all the characteristics 
of a judgment which were pointed Sut in cases such as 
Exparte Chinery: land Onslow v. Commissioner of Inland 
Revenue 2 and many other cases that have been cited, and the 
proceedings in which it was passed lack all the characteristics 
of an aclion or suit. If any one were asked whether this was a 
judgment or order, he would certainly say it is an order, 
Equally I think there is no doubt, and again I think it unneces- 
sary for me to refer to cases cited, that this if tested by the 
distinction as to whether it was final or interlocutory, would be 
classed as final. So that I put the two cross-lines of division 
side beside, and to the question whether this is a Judgment or 
an Order, the answer that I give unhestitatingly is, it is an 
order: I then ask myself, Is it final or interlocutory ? I find 
that it decides finally the rights of the parties as to the matters 
which arise for determination, Therefore I say it is final. It is 
therefore a final order, | 


Now, says Mr, Advocate General, by S, 15 of the Letters 
Patent, the right of appeal is given only in the case 
of a judgment of one Judge of the Court or.of the Division 
Benchi and no right of appeal is given against Orders, except 
one or two that are specially excepted and which are quite 
different from the order,in question in this case, It may of 
course have been the intention of the framers of the Letters 
Patent that there should be no appeal in the case of an Order 
of a single Judge totwo of his brother Judges. I think that 
question is altogether outside the scope of this reference to me 
and goes to the merits of the appeal. I express no opinion on 
it. I merely assume for the purposes of the present point that 
an appeal lies; it will be open on the hearing of the appeal 
to argue otherwise, The question to be solved here is what is 
the amount of fees that has to be paid ona Memorandum of 
Appeal and not whether an appeal lies or not. That is a matter 
which will arise in other proceedings in this Court. 








1, (1834) 12 Q. B. D. 342. I. (1890) 25 Q. B. D. 465, 
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I now look to the articles in Appendix II of the Original 
Side Rules. I am asked to construe them in this way, I am. 
asked to say that per incuriam the draftsman of article No. 35 
omitted to add the words ‘or order’ after ‘ final judgment ' 
and I am asked to come to that result by this method of cons- 
truction, namely, that ùn “appeal from any other judgment or 
order ’ in Art. 36, the adjective ‘other’ governs not merely 
‘judgment ’ but also ‘ order,’ that thereupon arises the irresis- 
tible inference that as an ‘ other order’ must be distinguished 
from the one that has gone before that, -there must be 
appended to the word ‘judgment’ in art..35, by implication, 
the words ‘or order’, meaning ‘or final order.’ We have 
now a complete distinction between a ‘final judgment’ and 
‘order ’ namely, if il is a final judgment the fee payable on it 
is Rs, 150 and if it is an interlocutory or non-final Judgment 
or Order, it is to be Rs. 100. I cannot put any such unnatural 
construction upon the words and I think I must take the arti- 
cles as meaning that an appeal against a final Judgment should 
be taxed with a fee of Rs. 150 and an appeal against some- 
thing else which is obviously of much less importance 
and much less likely to involve a prolonged enquiry, namely, 
appeals against interlocutory judgments or orders, whether 
final or interlocutory, should be taxed with a fee of Rs, 100. 
This seems to be perfectly intelligible and I have no doubt 
as to what the framers intended, although as regards the right 
of appeal, lam personally not in the least affected by the 
argument that ifthey had looked at section 15 of the Letters 
Patent, they would have seen that they were creating the 
difficulty which I am now asked to solve. I think that the 
articles are quite plain and that it would be improper for me to 
try to make them harmonise with the older versions of the 
articles which deal with this case. The articles are apparently 
plain and they make a distinction between a final judgment 
on the one hand and an interlocutory judgment or an order 


‘which is not a judgment on the other. 


I must therefore answer this reference by saying that in my 
opinion, the fee payable on the Memorandum of Appeal is 
Rs, 100. The excess fee paid, Rs. 50 must be refunded. 


A, V. V, — m Reference answered, 


8 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, [FULL BENCH.] 


PRESENT :—SIR WALTER SALIS SCHWABE, K. C., CHIE? 
JUSTICE, Mr, Justice COUTTS TROTTER AND MR, JUSTICE 
KUMARASWAMI SASTRI 
Pendurti Joseph ... ©* Petitioner (Petitioner) 

Vv, 
Pendurti Ramamma and another ... Respondents, (Respondent 
and Co. Respondent). 

Divorce —Indian Divorce Act of 1869 Sec 7—Proceedings for divorce— 
Whether ut-corroborated testimony of husband or wife can be acted npon — 
Charge of adultery against a kuown person—Necessity of impteading him as 
co-respondent ` 

In proceedings for divorce the evidences of the husban | or wife alone ought 
never to be acczpted without corroboration either by witnesses or at least by 
strong surrounding circumstances. 


Where charges of adultery ate made against a known person, he ought to be 
made a co-resyondent, unless the Judge should otherwise direct. 


Case referred by the District Judge of Godavari at Rajah- 
mundry in his letter No. 1930, dated the 8th April 1921 for 
confirmation by the High Court under S, 17 of the Indian 
Divorce Act (Act IV of 1869) of the decree nisi passed in 
O. S. No. 36 of 1920 onthe file of the District Court of 
Godavari at Rajahmundry. 

This case coming on for hearing after service of notice on 


the parties. 

The Court delivered the following 

Judgments :-—The Chief Justice.—This is.an application to 
confirm a decree for divorce given by the District Court of 
Godavari. It involves questions of considerable importance 
and questions our views upon which it 1s most desirable should 
become public property. The suit was a simple one. The 
petitioner claimed divorce from his wife on the ground, as 
shown in his petition, of adultery with two persons, the first a 
man called T, Jivaratnam who is not cited as a co-respondent 
in the suit, and the second Boyi Guruvalu, who is cited asa 
co-respondent in the suit, The co-respondent did not appear 
and the evidence except the formal proof of the marriage con- 
gisted entirely of the evidence of the petitioner, and that evi- 
dence was 2 statement that two weeks after the marriage the 
respondent was found by him to be in adultery with one 

* R. C. No. 6 of 1921 28th August 1922, 
R-—-56 
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; 
Jeevaratnam, and that she adinitted her guilt before the elders 
of his church. 

As regards the second case against the respondent, his 
evidence was that the co-respondent contracted intimacy while 
she was at Pittapore and that she is now living at Bezwada 
with this co-respondest. Further he produced a letter in which 
she said that he could marry any girl whom he liked according 
to his pleasure and added “this is the deed of reliquishment 
caused to be written and given with my freewill”, 

_ By S. 7 of the Indian Divorce: Act of 1869, “the High 
Courts and District Courts shall, in all suits and proceedings 
hereunder act and give relief on principles and rules which, 
in the opinion of the said courts, are as nearly as may be con- 
formable to the principles and rules on which the court for 
Divorce and Matrimonial causes in England for the time being 


acts and gives relief”, In this case the lear ned Judge express- 


ed the view that, as ie was ew parté and he saw no reason to 
disbelieve the petitioner’s evidence, a decree should be granted. 
That is absolutely contrary to the principles and rules on which 
the court of Divorce and Matrimonial causes.in England acts. 
There is a definite established practice there that the evidence 
of the husband or the wife alone is never to be accepted with- 
Qut corroboration either by witnesses or at least by strong 
surrounding circumstances, and the reason for that rule is that 
but for it, there would be nothing easier than a collusive 
divorce, there would be no necessity for the respondent to 
appeal and the petitioner need only go into the witness-box 
and say that the respondent committed adultery. In this case 
there was no corroboration of any kind. I doubt if there was 
any evidence of adultry, because what the petitioner said was 
that he discovered that she was committing adultery. He says 
that she is living in the house with the named co-respondent, 
He does not say how he knows or whether it is hearsay, or 
give any facts. It must be understood that it is absolutely 
essential that there should be corroboration, Secondly there 
is a rule in England that where charges of adultery are made 
against a known person, that man must be made a _ co-respon- 
dent unless the Judge shall otherwise direct, It has been put 
in the shape of a rule in England—Divorce Rules No, 4. “A 
husband filing a petition for dissolution of marriage on the 
ground of (alleged) adultery, the alleged adulterers shail be 
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made co-respondents in the cause, unless the Judge ordinarily 
shall otherwise direct’. under that provision if the name is 
unknown the Judge can dispense with that co-respondent. In 
this case the first alleged act of adultery is with a known man. 
He is not added as a co-respondent nor is there any application 
to the court for dispensing with his being’made a co-respondent. 
The result is that we cannot confirm this decree. 

As regards the evidence in respect of Jeevaratnam, he not 
having been a party to the suit, that evidence ought not to 
have been admitted.. As regards the evidence against the 
co-respondent there 1s no corroboration as I have pointed out. 
That corroboration in a case of this kind can in all probability 
easily be obtained. It is only necessary for some one who 
knows the respondent by sight to give evidence that he has 
been!to the place where it is alleged that she is living in adul- 
tery with the co-respondent and that he has seen them living 
together under conditions that lead to presumption that they 
are guilty. If there is no person available such as a relative of 
the petitioner who knows her by sight, the petitioner himself, 
must go with somebody else e. g., the local police and identify 
the person living with the co-respondent as being his wife. 

The proper course in this case is to set aside this decree 
and remand the case to the District Court so as to enable the 
petitioner to adduce corroborative evidence in respect of the 
charge against the co-respondent or if so advised, and he finds 
that course necessary, to join the other alleged adulterer as a 
co-respondent and adduce evidence in respect of that act of 
adultery, è 

Coutts Trotter, J, :—I am of the same opinion. This difficulty 
arises because people do not take the trouble in this country to 
get up divorce cases properly, and do not appreciate that the 
courts of this country are bound of themselves to guard against 
the possibility of collusive litigants, I agree that this case should 


be retried in the way suggested by my Lord. 
Kumaraswami Sastri, J.:—1 agreee with my Lord the Chief 


Justice. 
C.A. 5S. Order set aside and. case remanded for retrial, 
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IN THE. HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—SIR WALTER SALIS SCHWABE K. Co, CHIEF 
JUSTICE AND MR. JUSTICE WALLACE. 


Achutha Naidu 1.” Appellant (Plaintify) 


e» 


de 


Messrs Oakley Bowen & Co. 


and another ... Respondent (Defendants) 

Contract Act, Ss, 19 and 215 —Principal and ageut—Dealing by agent in the 
business of the agency without the knowledge of the princital—Contract voidable 
at the option of principal—English and ludian law. 

Plaintiff entered into a running Contract witu defendants for the supply, ata 
fixed price, of a large quantity of tiles of a certain manufacture for the sale of 
which defendants had been appointed sole agents. It was found as a fact that the 
plaintiff was acting for and a mere alias of the dubash and localagent of the 
defendants who had entered into the contract without any knowledge of this 
fact. The defendants on becoming aware of their own agent’s interest in the 
Contract repudiated it and refnsed to perform it further. In an action for damages 
by the plaintiff, Held that the defendants were entitled to avoid the contract 
both under S. 19 and under S. 215 of the Contract Act and that the plaintiff’ s suit 
was unsustainable. 

The concealment by the dubash and Iecal agent of the defendants of the fact 
that he was dealing with them through the plaintiff was dishonest and his pro- 
curing a running contract for the supply of tiles on a large scale with the object 
of competing with his principals inthe market which it was his duty to exploit 
for their benefit was prejudicial to the defendants. The case therefore satisfied 
the requirements of S, 215 of the Contract Act. Even apart from S. 215 of the 
Contract Act, the dishonest concealment by the plaintiff of the identity of the 
contracting party constituted fraud and entitled the defendants 
contract, 


The law as enacted in S, 215 of the Contract Act is much less rigorous than 
the law of England. 


On appeal from the judgment of the Honourable Mr. Justice 
Coutts Trotter passed in the exercise of the Ordinary Original 
Civil Jurisdiction of this High Cofirt in C. S- No, 65lof 11919. 

The Advocate General instructed by Messrs Short Bewes & Co. 
for appellants. 

Messrs Grant and Greatorer for tst respondent. 

l’, Radakrishnayya for 2nd respondent, 

The Court delivered the following 


Judgments :—The Chief Justice :—This is an appeal from the 
judgment of Mr. Justice Coutts Trotter in which he found that 
a certain contract for the purchase of tiles could be repudiated 
by the defendants. The facts appear fully from his judgment 


to avoid the 


- and may be stated shortly thus:—The plaintiff entered into a 


contract with the Ist defendants who were themselves agents 


* O. S, Appeal No. 44 of 1921. 26th July 192¢. 
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for the 2nd defendants for the supply over a period of a large 
number of tiles at a fixed price. Plaintiff in fact was a man of 
straw and was a mere alias of, or dummy contractor for, Bala- 
krishna Mudaliar, the dubash of the Ist defendants. It was 
well-known to that dubash and it must be taken to have been 
within the knowledge of the plaintiff that no such contract 
would have been entered into by the 1st defendants if they had 
known the true facts, The Ist defendant has sworn that he 
would not have made such a contract and the reasons are 
obvious. It is difficult to imagine anything more undesirable for 
persons handling the whole output of tiles of a certain manufac- 
ture than that their dubash and local agent should have a large 
running contract for these tiles, the effect of which would make 
him acompetitor with his own principal in the market which 
it was his duty to exploit for the benefit of his principals and 
not for the benefit of himself. The act of this dubash and the 
plaintiff, was on the facts found, in my judgment, a fraudulent 
conspiracy. On discovery of this fraud the defendants refused 
to carry out the contract any further, the contract having been 
partly performed; and an action was brought by the plaintitt 
for damages for loss he alleges that he suffered by reason of 
this repudiation. The defence to that action is fraud. Defen- 
dants say they were induced by the fraud mentioned above to 
enter into the contract. Having been induced to enter into the 
contract by fraud they can, according to law, repudiate the con- 
tract on discovering the fraud. The learned Judge has held that 
that contract was induced by fraud and has given judgment for 
the defendants on that ground alone, pointing out and giving 
English authority for the proposition that a fraud as to the 
identity of the contracting party is as much a fraud as any 
other fraud; and with that part of his judgment. I entirely 
agree. Andit would be unnecessary to say anything further 
but for the fact that points were argued under the Indian Con- 
tract Act and decided in favour of the plaintiff by the learned 
judge and that I do not agree with his finding on that part of 
the case. The point shortly taken is that S. 215 protects this 
particular fraudulent agent. S, 215 is in the following words:— 
“ Tf an agent deals on his own account in the business of 
the agency without first obtaining the consent of his principal 
and acquainting him with all material circumstances which 
have come to his own knowledge on the subject, the principal 
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may T the transaction if the case shows either that any 
material fact has been dishonestly concealed from him by the 
agent or that the dealings of the agent have been disadvan- 
tageous to him ”. It is argued that that section contains the 
whole law in this country in relation to dealings between agents 
and their principals antl that the law there stated is different to 
the law of England. I agree that the law as there stated is diffe- 
rent to the law of England. By the law of England, if an 
agent, without disclosing the fact that he is the person dealing, 
himself deals with his principal, the principal on dis- 
covering that fact can have the transaction ‘set aside and it 
is wholly immaterial whether the transaction is advantageous 
or disadvantageous to the principal and it is wholly immaterial 
whether there has been fraud or not. The law on the subject 
in England is very strict indeed, the view being that the court 
will not allow a man in a fiduciary capacity to put himself in a 
position in which his interest might be adverse to the interest of 
his principal, He may have the best intentions in the world 
but the law of England requires more, requires that a man in 
a fiduciary capacity should not be subject even to the tempta- 
tion of taking advantage of his position, The law here as 
stated in S. 215, in order to set aside such a transaction, does 
require either that the agent should have concealed a material 
fact dishonestly or that the dealing should have been in fact 
to the disadvantage of the principal. Jn my judgment —and | 
here is where I differ from the trial Judge—in this case both 
these conditions were fulfilled. A fact was dishonestly 
concealed by the agent and that fact was the fact that the 
plaintif wasa mere dummy for the Ist defendant and I am 
unable to accede to the very able argument of the Advocate 
General that that is not the sort of dishonesty contemplated by 
this section, On the contrary, in my judgment those words in 
S. 215 are put there expressly to keep applicable to the case of 
principal and agent the general rules as to fraud which appear 
in Ss. 17 and 19 of the Act. Further, in my judgment this 
action of plaintiff and of the dubash must necessarily have 
been disadvantageous to the principal. The dubash had many 
duties to perform for his principals and to have such a running 
contract for a peried of time between himself and his principals 
without their knowing that it was theiri dubash’s contract must 
inevitably and constantly put-the dubash into a position where 
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his duty and his interest must conflict. Further, the mere fact 
that there was this large quantity of tiles to be givento the 
dubash under the contract which he was not going to use 
for building but was going to retail must have an effect on the 
market. It may and indeed must be to the disadvantage of his 
principals who wished to handle that nfarket. It follows that 
this appeal must be dismissed. We allow two sets of costs. 

I wish to add that I am‘ not satished that, even if S. 215 
would afford any answerto the dubash if he had brought an 
action and this plea was put in issue as defence, a similar 
benefit would accrue to the plaintiff who was not in fact agent 
for either of the defendants. 

. Wallace J :—I agree. I just wish to give shortly in my 
own words why! donot agree with ‘the interpretation which 
the learned Advocate-General wishes us to put on S, 215 of the 
Contract Act. He asks us to say that the “ material fact ”, the 
dishonest concealment of which by the agent enables the 
principal to repudiate, is a fact other than the agent’s dealing 
in the business of the agency on his own account. This implies 
that the agent would be entitled not only to conceal, but also 
to dishonestly conceal, that fact. I am confident that the sec- 
tion cannot be so interpreted. It no doubt differs from the 
English law in that under S, 215 mere concealment of the fact 
` that the agent is dealing in the business of the agency on his 
own account isnot in itselt dishonest, and will not of itself 
enable the principal to repudiate ; and that proposition. in my 
opinion is indicated by illustration (a) to the section. But where 
the concealment has been dishonest í am confident that such 
dishonesty is not rendered lawful by this section, but carries 
with it the usual effect of dishonesty or fraud upon the contract 
and renders it voidable. I am clear that the section cannot be 
used to render lawful actual dishonesty on the part of an agent. 
Whether in any particular case the concealment of this material 
fact was dishonest of course has to be decided on the facts of 
the case itself. So that the sole question in this appeal, I think 
is whether the concealment by Balakrishna Mudaliar that he 
and the plaintiff Achutha Naidu were the same person was 
dishonest. I think that the action of Balakrishna Mudaliar 
(which has not been defended by the learned Advocate-General 
before us), as set forth by the learned judge in his judgment and 


the evidence and the subsequent conduct of Oakley Bowden. 


Achutha 
Naidu 
© y 
Oakley 
Bowden & 
Co, 
Sir Walter 
Schwabe 
Cif 


Wallace, Ja 


Achutha 
Naidu 
Ww 
Oakley 
Bowden È 
Co. 


meal 


Wallace, J. 


Gopu 
Nataraja 
Chetty 


v 


» 
Rajaimm u. 


Devadoss, J. 


448 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLII. 


show that the concealment in this case was dishonest. The agent 
concealed from his principal the fact that he was dealjng him- 
self in the business of the agency in order to obtain for himself 
a wrongful gain, that is to say, a gain which he knew he would 
not have got had he disclosed the fact honestly to his principal. 
I agree therefore that the appeal should be dismissed with 2 
sets of costs. 


A. V. V. iar Appeal disinissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
DEVADOSS. 
Gopu Nataraja Chetty `` * Appellant (Defendant) 
Y; 


Rajammal and another: Respondents (Plaintiffs) 

Evidence—Adinission by cousenl of parlies—Objection to adinissibility—C. 
P. Code, S. 92—Nature of suit under —Decision tn prior suit instituted in in- 
dividual capacity—Resjudicaia—F raming uf a scheme —Limitaiton. 

Parties can agree taat evidence, which is relevant ta the case, shall be taken 
in a particular way d'ffereat from that prescribed by tie Evidence Act. Once 
they consent 19 such evidence being placed on the record, they cannot thereafter 
object to its admissibility. Jainab Bibi Saheba v, Hyderallt 1. Ramaya v.. 
Deva pa 2 Relied On. 

A suit under S. 92. C P. Code, is a representative suit filed by the plaintiffs 
on behalf of the public , and a decision against the plaintiffs in their individual 
capacity in a prior suit does not constitute resjudicata. especially when the former 
suit was tried and decided by a Small Cause Court not having jurisdiction to try 
a Scheme Suit. 


There is no limitation for a suit for the settlement of a scheme of manage- 
ment in respect of a charity. 


Appeal against the decree dated the 3rd day of January 
1921 of the Court of the Subordinate Judge of Kumbakonam in 
O. S. No. 23 of 1720. : 

A. Krishnaswamt diyar and V. Ramaswamt Atyangar for 
appellant. l 

S. Srinivasa Aiyangar, K. Bashyam 
K. Narasimha Aiyangar for respondents. > 

The Court delivered the following 

Judgments :—Devadoss, J.—This is an appeal against the 
preliminary decree of the Subordinate Judge of Kumbakonam 
declaring that the defendant is not the lawful trustee of the 
plaint properties and that it is necessarv to frame a scheme for 
the management of the plaint charities ana to appoint new 
trustees. The defendant appeals against the decree, 


* Appeal No. 1 of 1921. 14th February 1922, 
1, (1920) I. L. R. 43 M. 609; 2, (1905) I L. R. 30 B. 309,: 


Atyangar and 
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The facts uf the case are that one Appakutti Aiyar by his 
will dated 28th August 1844 and codicil dated 3rd September 
1844 devised the greater portion of his properties for the 
performance of certain charities and appointed his maternal 
uncle Chinnappier and one Gopu Nataraja Chetti as trustees for 
carrying on the charities and further difected that one of his 
heirs should take part in the management of the trust proper- 
ties. Appa Kutti Aiyar died in 1844. At the time of his death 
he. had one daughter Dharmi Ammal. Another daughter 
Rajammal was born subsequent to his death. Chinnappier 
evidently declined to act as trustee as he does not appear to 
have taken part in the management of the charities. Gopu 
Nataraja Chetti carried out the terms of the will and conducted 
the charities till his death in 1873. After his death, his son 
Kolandaivelu Chetty conducted the charities till his death in 
1912, The defendant claiming to be the adopted son of 
Kolandaivelu took possession of the properties on the death of 
Kolandaivelu and he claims to be the hereditary trustee of the 
charities, 1st plaintiff is the daughter of the said Appakutti 
Aiyar and 2nd plaintiff is her son. They have brought this 
suit after obtaining the sanction of the Advocate-General under 
S. 92 of the Civil Procedure Code. The plaintiffs after setting 
out the history of the trust allege that the defendant has been 
guilty .of various acts of misfeasance and malfeasance and pray 
that, in the interests of the trust, a proper scheme be framed, 
that the defendant be removed and a proper trustee be appointed 
and also that the properties unlawfully alienated be recovered 
for the benefit of the trust. « 

' The defendant’s contention is that he is the hereditary 
trustee of the plaint trust, that the plaintiffs are barred from 
bringing this suit by reason of the decree in O, S. No. 9 of 
1876 on the file of the Court of Small Causes at Kumbakonam, 
that the plaintiff’s suit is barred by limitation, that he has not 
been guilty of any acts of waste or malfeasance and that the 
plaintiffs have no right to bring the suit. 

The learned Subordinate Judge held that the defendant 
was not a hereditary trustee, that the suit was not barred by 
limitation or by res judicata and that a proper scheme was 
necessary in the circumstances of the case. The Subordinate 
Judge held that the terms of Appakutti Aiyar’s will were 
against the contention of the defendant that he was a hereditary 
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trustee. By a codicil dated 3rd September 1844 Appa- 
kutti Aiyar made several bequests to his female relations and 
his wife and appointed Chinnappiet of Tiruvaroor and Gopu 
Nataraja Chetti as trustees, In the codicil there is no mention 
of the trusteeship being hereditary in Natarajan Chetty’s 
family. . s 

It is contended before us that the learned Subordinate 
Judge erred in relying upon the recitals in the judgment of Mr. 
Kindersley in O, S. No. 36 of 1871 and upon the recitals in 
the judgment of Mr.” Cross in O.S. No. 9 of 1876 for the 
terms of the will, No doubt according to the recent Ful] 
Bench decision in Seethapati Rao Dora v. Venkanna Dora 1 the 
recitals in a judgment cannot be relied upon for the purpose of 
proving the contents of a document. What is extracted in O. S. 
No. 36 of 1871 is from acopy of a codicil admitted to be correct 


_ by both the parties to that suit, for the purpose, as the learned 


Civil Judge says, of being preserved for future reference. From 
the B diary and from the way in which his case was presented 
in the Lower Court, it may be safely assumed, that the appel- 
lant consented to the document being used as evidence for the 
purpose of proving the contents of the will, The appellant 
having allowed the will to be proved in a particular manner 
cannot now object in appeal to the way in which it has been 
done, If the defendant had objected to the proof of the 
contents of the will by Exs. A and B the plaintiffs would have 
had 2 chance of adducing other evidence, if possible, for 
proof of the will, It is very likely that the defendant himself 
wanted to rely upon the recitals in Exs. A and B in order to 
show that Gopu Nataraja Chetty was appointed trustee under 
the will and that he continued to be trustee till his death by 
virtue of the provisions of the will, and that, Kolandaivelu 
succeeded in the suit of 1876 by reason of the tenor of the will 
which Mr. Cross interpreted to mean that the charity to which 
the testator’s whole estate went should not at any time be 
conducted by members of the testator’s own family. I have 
therefore no hesitation in holding that the defendant consented 
to the documents being received in evidence without further 
proof. It has been held in Jainab Bibi Saheba v. Hyderally 
Sahib 2 that “the Indian statutes and the English treatises both 


1, (1922) L L. R. 45 M. 332: 42 M. L. J, 324, 
2. (1920) I. L. R. 43 Mad. 609 : 38 M. L. J. 532. 
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confine themselves to stating the' well-established rules of 
“evidence, and do not deal with the question how far the strict 
requirements of the established rules may be departed from by 
consent in cases such as this, Far from the ‘practice being 
opposed to public policy, evidence not taken before the Judge 
actually deciding the case has been mad@ admissible in India 
by statute, as pointed out by Sundara Aiyar, J.in Sri Rajah 
Prakasarayanim Garu v. Venkata Rao}, The learned Judges 
quote with approval the observations of Sir Lawrence Jenkins, 
C.J, in Ramaya v. Devappa ?. “Parties, if so minded, may 
ordinarily agree that evidence shall be taken in a particular 
way, and it is a common experience that parties do agree that 
evidence in one suit shall be treated as evidence in another. 
That is not a matter which can be said to affect the jurisdiction 
of the Court. It is merely that parties allow certain materials 
to be used as evidence which apart from their consent cannot 
be so used”. The contention of the appellant therefore that 
the documents, Exs. A and B. cannot be used as evidence 
fails, 

The next contention is that the appellant isa hereditary 
trustee by reason of the decision in O. S. No. 9 of 1876, and 
the plaintiffs are barred by res judicata from contending that 
appellant is not a hereditary trustee. In the first place, 
the judgment in O. S. No, 9 of 1876 does neither declare 
Kolandaivelu to be hereditary trustee nor confer on him the 
right to be hereditary trustee. All that was decided in that 
suit was that Kolandaivelu as heir of the trustee who had 
managed the estate for so many years must succeed to the 
trusteeship, Even if it be granted that the judgment decided the 
question of hereditary right to the trusteeship, it cannot operate 
as res judicata in the present suit, as the plaintiffs sue not 
in their individual capacity but 2s representing all those who 
are directly interested in the maintenance of the charities, 
The suit under S. 92 of the Civil Procedure Code is a 
representative suit and the interest of the plaintiffs to enable 
them to bring such a suit is that interest which will enable 
them to be benefited if so minded, by the proper maintenance of 
the charities. The plaintiffs reside not far away from where 


the chatrams are situated and they are, as members of the Hindu 
Ln 
1, (1912) I. L. R. 38 Mad, 169: 25 M. L J.360. 2. (1905) I. L. R. 30 Bom. 109, 
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Society, interested in the maintenance of the choultry and other 
charities. In the said suit O. S. No. 9 of 1876, no doubt the 
first plaintiff and her sister were defendants]; but they were 
defendants in their own individual capacity and asserted their 
individual rights.: Here they sue as members of the public 
with the sanction of *the Advocate-General and therefore the 
character of the present suit is entirely different from the 
character of the previous suit, and the nature of the reliefs 
claimed in the present is not the same as that of the reliefs 
claimed in the previous one though one of two reliefs may be 
common to both, Further the Court of Small Causes at 
Kumbakonam which was entitled to try original suits had no 
jurisdiction to try a suit under S, 92 Civil Procedure Code. 

The provisions of S. 11 are clear that the Court in which the 
previous suit was tried should have been competent to try the 
subsequent suit. It was only recently that certain Subordinate 
Judge’s Courts were empowered to try suits brought under 
S, 92 of the Civil Procedure Code. In the Civil Procedure 
Code (Act VIII of 1859), there was no provision corresponding 
to the provisions of S. 539 of the Code of 1877 or of the Code 
of 1882. Though a suit might have been brought under S. 30 
of the old Code by a few persons on behalf of a whole class or 
a large number of persons, yet the jurisdiction conferred by 
S, 92 of the present Code or by S, 539 of the old Code is of a 
special character, and it cannot be contended for a moment 
that the Court of Small Causes at Kumbakonam having original 
jurisdiction was competent to try the issue, and therefore the 
plaintiff’ s suit is not barred by the principle of res judicata, 


Itis next urged for the appellant that the plaintiff’s suit is 
barred by limitation. It is unnecessary to consider in detail 
the various points raised with regard to this contention. It is 
urged that Gopu Nataraja Chetti died in 1873 and Kolandaivelu 
Chetty became trustee after his father’s death and continued to 
be so till 1912. The appellant complains that the learned 
Subordinate Judge did not allow an additional written state- 
ment to be put in and an issue to be raised with regard to this 
point in particular, The Subordinate Judge might well have 
allowed an additional written statement to be put in and an 
additional issue raised. 


In fact he did discuss the question so raised in paragraphs 
30 and 31 of his judgment. But the omission to frame an 
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issue on the point does not in anyi way enable the defendant to 
contends that this suit is barred by limitation, for, the plaintiffs 
bring this suit not to assert their own individual right but on 
behalf of the general public who are interested in the institution, 
for the settlement of a proper scheme of management of the 
charities and for other reliefs. There if no limitation against 
such a suit. Whether the defendant has acquired title by pre- 
scription, or not it is unnecessary to decide in this case. From 
the circumstances set out in evidence and from the past history 
of the trust, it is abundantly clear that a proper scheme should 
be settled for its management. Ever since the death of Appa- 
kutti Aiyar there has been litigation about the trust, The 
matter went up to the Privy Council, Vide Nagalakshini Ammal 
v. Gopu Nataraja Chetti? , There was litigation in 1871 and again 
in 1876 and these disputes between the heirs of Appakutti 
Aiyar and the trustee for the time being could not but affect 
the trust adversely. Taking into consideration. all the circum. 
stances, | am of opinion that this is a fit case in which a scheme 
should be framed for the proper management of the plaint 
trusts by new trustees, The appeal against the preliminary 
. decree is therefore dismissed with costs, 

Spencer J :—I agree. 


A. V., V. Appeal dismissed, 


PRIVY COUNCIL. 
PRESENT :—VISCOUNT CAVE, LORD SHAW, SIR JOHN EDGE 
AND MR. AMEER ALI. . 
(On appeal from the Court of the Judicial Commisioner, 
Oudh) 
Mohammad Abdul Ghani Khan and another 


v, 


Fakhr Jahan Begam and others Respondents, 
Mahomedan Law—Sunnis—Gifi of entire Taluqdari Estate—Reservation of 
usufruct by donor of part—Possession by donee of part only—Constructive posses- 
sion of the remaittder—Oudh Taluqdart Act—Sanad—Meaning of '' Successors.” 
The word “successors “in the Oudh Taluqdari Sanad means those designated 
persons who succeed in the event of an intestacy and not persons who take by 
sale, gift or bequest. 
Ghulam Abbas Khan v. Amatul Fatima (2) followed, 


Appellants * 


* P, C. Appeal No. 150 of 1920. 21st March, 1922, 
1. (1856) 6 M. I. A. 309, 2, (1921) L, R, 48 I. A, 135 : 40 M. L. J. 577. 
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The reservation by a donor of the usufruct does not by itself make the gift of- 
the property void under Mahomedan law, Umjud Ally Khan v, Mahomimad 
Begam 1, approved, l s 

The object of the Mahomedan law as to gilts apparently was to prevent dis- 
putes as to the intentions of the donor and the donec to pass the title. Delivery 
and acceptance of the property is good evidence. That the property had been given 
by the donor and accepted byghe donec as a gift, Possession may be either actual 
or constructive. 

Where there was a gift of the entire taluqdari estate part of which was taken 
possession of by the donee, constructive possession of the other part must be 
implied to satisfv the requirements of Muhammadan law as to valid gifts, 

Decree of the Judicial Commissioners affirmed. 


Consolidated appeals (Nos, 13 and 14 of 1918) from two 
decrees of the Court of the Judicial Commissioner of Oudh, 
reversing a decree of the Subordinate Judge of Kheri, 

The appellants brought the suit for recovery of certain im- 
movable property in Oudh, ejecting the respondents from it. 
The facts out of which the present litigation arose were fully 
set out ia their Lordships’ judgment. Niamat Ullah was the 
grantee under a Sanad of the Taluq of Buzurg in Oudh. He 
bequeathed the estate to his widow Munni Bibi. Part of the 
property was granted to Munni Bibi in her own right. In 1884 
Munni Bibi executed a document by which she made a gift of 
her entire estate but reserved certain properties to herself to be, 
enjoyed for life. The grantee under the document got into 
possession of the other properties and had mutation of names 
effected in respect of them. He paid the Government revenue 
on the entire estate from the date of gift. The respondents 
claim under the grantee while the appellants claim the property 
as the heirs of the grantor. The main questions in the appeal 
were (1) whether the document of 3884 is to be construed as a 
gift inter vivos Or as a disposition by will: and (2) whether, if 
it was a gift,possession was taken of the property by the grantee 
to satisfy the requirements of the Mahomedan law as to gifts. 
The question as to the right of Munni Bibi to dispose of the 
property was concluded by the decision, of the Board in Ghulant 
Abbas Khan v. Amatul Fatima 2. 

The trial Judge held that the document of 1884 was partly 
a deed of gift and partly a will. Asa will, it could confer title 
to the grantee to the extent of one-third only under Mahomedan 
law. He granted a decree to the appellants for two-thirds in 
the suit properties. Both. sides appealed to the Court of the 

"i (1867) 11 M. I, A,517, 2. (1924) L, R, 48 1, A. 135 : 40 M. L. J. 577. 
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the main question before them and held that the document of P. C. 
1884 wąs a deed of gift and that it was complete and valid,  Mobammad 
notwithstanding that there was no actual delivery of possession ee 
of some of the properties mentioned in it, They differed on v 
some other points which are not material for the present report. a r 
1922. Feb. 20, 21, Mar. 2. De Gru$ther K. C. and Brown = 
for the appellants : After the decision of the Board in Ghulam 
Abbas Khan v. Amatul Fatima! it has to be conceded that 
Munni Bibi had the ordinary rights of an owner according to 
Mahoimedan law, The deed of 1884 was not testamentary but a 
present gift as far as the properties in suit are concerned. Mere 
reservation of a right to the income is not sufficient to invali- 
date a gift. Umjad Alli Khan v. Muhammadees Begam 2. Delivery 
of possession is essential for a valid gift under Mahomedan law. 
The decision in Umjad Ally Khan’s case is distinguishable from 
this case on the ground that in that case there was actual deli- 
very of possession. In the present case there was no delivery 
of possession nor even mutation of names as far as the suit pro- 
perties are concerned, The gift thus becomes wholly ineffective. 
Khujooroonissa v, Roushan Jehan 3, The question in each case 
is whether the donor did all that he could to perfect the gift. 
Kalidas Mullick v. Kanhya Lal 4; Mahomed Baksh v, Husain 
Bibi 5, In this case the donor continued in possession and re- 
ceived the profits and did not even give notice to the tenants. 
When the donot is in possession there must be delivery to vali- 
date a gift, Chaudri Mehdi Hasan v, Muhammad Hasan ©, Sadik 
Husain v. Hasain dli 7 
Dube for the respondeyts was not called upon. 


1922, March, 21. The jucement of their Lordships was 
delivered by / 

Sir John Edge :—These are consolidated appeals by the Sir John 
plaintiffs from two decrees, dated the 19th December, 1917, of SA 
the Court of the Judicial Commissioner of Oudh, which 
reversed the decree, dated the 13th July, 1915, of the Subordj- 
nate Judge of Kheri, and dismissed the suit. 

The suit was brought on the 20th February, 1914, in the 
Court of the Subordinate Judge by Mohammad Abdul Gani 
a ea ee 


1, (1921) L, R. 48 I, A, 135: 40 M.L.J.577. 2. (1867) 11 MI, A. 517. 

3. (1876) L.R.3 I. A, 291, 4, (1884) L. R. 111, A, 218, 

5. (1887) L, R. i5 I, A, 81, 6, (1906) L, R. 33 I. A, 68, 
7. L. R, 431. A, 212. 
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Khan and Mohammad Abdul Rahman Khan against Mohammad 
Hamid Ullah Khan, Musammat Fakhr Jahan Begam, Musam- 
mat Asghari Begam, Musammat Chand Bibi and Pandit Sheo 
Dayal, for the possession of Mauza Mundia Misir, a 4-annas 5a 
pies share in Mauza Gundhia, and two groves, a house and 
certain sir land in Jalalbur, and for mesne profits. It was a suit 
of ejectment on title. The plaintiffs alleged that the right to 
possession of all the properties in suit was in them as the heirs 
of Musammat Munni Bibi, who had died on the 16th June, 
1906, and that the defendants had no title. The defendants, 
who are the respondents, were not all jointly interested in any 
of the properties. Some of the defendants were in possession 


‘of some of the properties, others of the defendants were in 


possession of other parts of the properties in suit, but the 
different titles of all the defendants originated in a document of 
the 7th March, 1884, which was executed by Munni Bibi, and 
has been variously construed as a deed of gift and as a will. 

Munni Bibi was tbe widow of Niamat Ullah Khan, who 
died childless on the 29th August, 1867. Niamat Ullah Khan, 
Munni Bibi and the plaintiffs, who were her first cousins, were 
Mohammedans of the Sunni Sect, and the plaintiffs were, when 
Munni Bibi died in 1906, her heirs, according to the Moham- 
medan law applicable to Sunnis. The family to which these 
Mohammedans belonged had, several centuries ago, been 
Thakurs professing the Hindu religion, who were converted to 
Islam, and at one period of this suit it was contended by the 
defendants, or some of them, that the family had always 
continued to be governed in matters of succession and inheri- 
tance by the rules of the Mitakshara and not by the Moham- 
medan law. That contention has been abandoned. 

Niamat Ullah Khan lived in the village of Jalalpur and 
was a Taluqdar of Oudh. After the Mutiny of 1857 he received 
from the British Government the Taluqa of Agar „Buzurg, 
which included, with many villages not now in question, all the 
immovable property in question in this suit except the 4-annas 
5-pies share in Mauza Gundhia, which was granted to Munni 


Bibi on the 15th November, 1876, by the British Government 


absolutely in her own right. Although Niamat Ullah Khan 
had died in 1867, his name was entered as ‘that of the Taluqdar 
of the Taluqa Agar Buzurg in Lists I and I, which were 
prepared under Act I of 1869. Instances of the names of other 
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persons who had died before 1869 being entered in those Lists 


occur, 3 
The’ British Government granted to Niamat Ullah Khan 
in his lifetime a primogeniture sanad in which the Taluqa 
Buzurg is described as the estate of Jalalpur in Zillah Mahamdi., 
That sanad is as follows :— | i 
“ C. WINGFIELD, 
" Chief Commissioner of Oudh, 
"To 
t NIAMAT ULLAH OF JALALPUR. 

“ Know all men that whereas by the Proclamation of March, 1858, 
by His Excellency the Right Honourable the Viceroy and Governor-General 
of India, all proprietary rights in tbe soil of Oudh, with a few special 
exceptions, were confiscated and passed tothe British Government, which be- 
caine free to dispose of them asit pleased, I, Charles John Wingfield, Chief 
Co.amissioner of Oudh, under the authority of His Excellency the Governor- 
General of India in Council, do hereby confer on you the full proprietary right 
title and possession of the estate of Jalalpur in Zillah Mabamdi consisting of the 
villages as per list attached to the Kabuliat you have executed, of which the 
present Government revenue is Rs,5, 752 (five thousand seven hundred and 
fifty-two.) 

“ Therefore this sanad is given you inorder that it may be known to all 
whom it may concern, that the above estite bas bzen conferred upon you and 
your heirs for ever, subject to the payment of such annual revenue as may from 
time to time be imposed, and to the conditions of surrendering all arms, destroy- 
ing all forts, preventing and reporting crime, rendering any service you may be 
called upon to perform and of showing constant good faith, loyalty, zeal and 
attachment to the British Government according to the provisions of the engage- 
ment which you have executed, the breach of any one of which at any time shall 
be held to annul the right/and title now conferred on you and your heirs. 


u It is another condition of this grant that in the evenl of your dying intestate, 
or of apy of your successors dying intestate, the estate shall descend to the nearest 
male heir, accordiug to the rule of primogeniture, but you and all your succes- 
sors shall have full power to alienate the estate either in whole or in part by sale, 
mortgage, gift, bequest,jor adoption’ to whomsover you please. 


“Tt is also a condition of this grant that you will so far asis in your power ` 


promote the agricultural prosperity of your estate, and that all holding under you 
shall be secured in the possession of all the subordinate rights they formely en. 
joyed, As jong as the above obligations are observed by you and your heirs in 
good faith so long will the British Government maintain you and your heirs as 
proprietors of the above-mentioned estate, in confirmation of which I herewith 
attach my seal and signature.” 


The kabuliat, mentioned in the sanad, related to more than 

30 villages and'included Mauza Mundia Misir and Mauza Agar 

Buzurg (Jalaipur), parts of which are claimed by the plaintiffs 

in this suit. The plaintiffs do not claim any interest in any of 

the other villages mentioned in the kabuliat and do not con- 

tend that Munni Bibi was not entitled to give or bequeath 
R--58 ; 
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those other villages to whom she liked. As will be seen 
presently, her title to, and interest in, all the villages mentioned 
in the schedule to the kabuliyat was as the devisee of her hus- 
band Niamat Ullah Khan. 


On the 20th May, 1865, Niamat Ullah Khan made the 
following will :— $ l . 

"I am Mohammad Niamat Ullah Khan, Taluqdar of Jalalpur, Pargana 
Karanpur and Aliganj. 


" Whereas the Government has asked for a will from the declarant and the 
declarant has no issue and is issueless up to this time, and it is necessary to 
appoint a legatee after me, I, while in the enjoyment of sound health and perfect 
intellect, during my life-time, having executed this will, declare that, after me, my 
wedded wife shall be the owner and possessor of the movable and immovable 
property, like myself. H the heirs belonging to the brotherhood lay a claim, the 
same shall be invalid and untenable before the Government. Wherefore I have 
executed these few presents by way of a will so that it may serve as an authority 
and be‘of use in time of need. 

“ Scribed by Najju Khan, General Agent. Dated 20th May, 1865 

Under the sanad Niamat Ullah Khan had power to be- 
queath the Taluk of Buzurg (the estate of Jalalpur) to whom he 
pleased, and under that will the Taluq passed on his death on 
the 29th August, 1867, to his widow Munn: Bibi. At the date 
of the will of Niamat Ullah Khan, there were living two 
younger brothers of Niamat Ullah Khan, of whom Lutf Ulah 
Khan was the elder, and Ibrahim Khan was the younger. 
Those younger brothers survived Munni Bibi, One question in 
this case is whether Munni Bibi was a “successor” of Niamat 
Ullah Khan within the meaning of the sanad; if she was, she 
had power to make a gift of, or to bequeath, the whole Talug 
i any part of it to whom she pleased, If she was not a 

‘successor ” of Niamat Ullah Khan within the meaning of the 
sanad, she had power to make such a gift as would be recog- 
nised as-a valid gift by the Mohammedan law applicable to 
Sunnis, of the whole Taluk or of any part of it to whom she 
pleased. l 

On the 7th March, 1884, Munni Bibi executed a document 
which has been construed by the Subordinate fudge as partly 
a deed of gift and in. parta will, and has been construed by 
the Judicial Commissioners as a deed of gift. As translated by 


the official translator it is, so far as is material, as follows :— 


“Iam Thakurain Musammat Munni Bibi, wife of Mohammad Niamat Ullah 
Khan, Taluqdar of Mizrapur and Jalaipur Parganas Bhur and Paila District Kheri, 
‘“ Whereas my husband, during bis life-time, bequeathed the entire property 

“4 
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of the aforesaid Ilaqa . tome, and J, in accordance with the said will, am in 
possession and ownership ofthe same now I; while in sound health and in 
possession“of perfect intellect, without force and reluctance, of my own free will 
make a gift of the movable and immovable property, the entire zamindari and 
laimbardar/ estate, etc, in favour of Mohammad Lutf Ullah Khan, son of 
Mohammad Ibad Ullah Khan, the brother of my husband, the detail whereof is 
being given below, with the exception of the villaggs and sir lands, etc., of the 
estates, specified below, which shall, during my life-time remain in my and my 
relation’s possession, free of rent and witbout payment of Government revenue ; 
and I do hereby invest the donee with the power to have the mutuation of names 
effected in his favour, Now Ihave nothing to do with the gifted property 
and estate, I shall keep the villages and sir Jands, which have 
been exempled hereunder, for my life-time without the power of 
an alienation by mortgage, sale and gift; and after me, the donee shall also be the 
owner of the said exempted. property. The donce shali pay the Government 
“revenue of the exempted estate from the ilaqa with the exception of the revenuc 
of Pafi village Gundhia, which I shall pay out of my own pocket. The donec shall 
pay all the debt with which the estate is encumbered.—I, the donor, having 
nothing to do therewith. Wherefore I have executed these few -words by way 
of a deed of gilt on a stamp of Rs. 600-8 0 by fixing the value of the property at 
Rs. 60,000 (sixty thousand), so that it may serve as an authority and be of use 
when required, 

“| Detail of the gifted immovable property together with the amount of 
revenue and the boundaries. 


"Detail of the movable property gifted, Ks. 2,610, 


“Detail of the property exempted, Rs, 1,335. ” 
“ Pargana Bhur, Rs, 1,490, Pargana Paila, Rs. 65, 
“ Village Mundia Misir, stand- Sir land at Jalatpur, measuring 135 
ing inthe name of me, the acres... Rs, 65. 
donor, during life, ‘rent and 
‘revenue free ww» 855 


“ Paltt Gundhia, standing in the 
name of me, the donor we 280 

“Gungipur, included in Hin- ` 
dolna, standing in the name of. 
Mahammad Ibrahim Khan ... 355 

“ Dated 7th March, 1884. 
Scribed by the Registration 


Clerk. 
“ Mark of the signature of the Thakurain 


Saheba, wife of Mohammad Niamat 
Ullah Khan, Taluqdar of Mirzapur, 
autograph,” 


Mr. Kanhayia Lal, in his judgment on the appeal to the 
Court of the Judicial Commissioner, gives a slightly different 


translaticn of part of the document of the 7th March, 1884, as 


follows :— 

“Now in s3und health and full possession of my senses, without any persua- 
sion or compulsion and of my own accord I have gifted my movable and im- 
mova le property, all- my zamindari and lambardari estate, etc,, to Mohammed 
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Lutf Ullah Khan, son of Mahommad Ibad Ullah Khan, the brother-of my 
husband, according to the details given below, with the exception of the villages 
and sir land, etc , set out below, name by name, which will remain in My posses- 
sion for the duration of my life and my dependent relatives (sic) free of rent and 
Government revenue, out of the aforesaid estate. At this time having exempted 
them I have made a gift, and by virtue of this deed have authorised the donor to 
get mutation of names made,in his favour, and now I have nothing to do with 
the estate aud property gifted ; and such villages and sir land aforesaid, as have 
been at this time for ihe duration of my life excepled (leit out) will be kept by me 
without transfer by mortgage or sale or gift for my life time, and after my death 
the donee will be the proprietor (malik) of the aforesaid excepted property ; and 
of the excepted property the donee will pay the revenue from the Ilaqa except of 
the Patti Mauza Gundhia. Of the Patti Gundhia, I will pay the revenue from my 
own pocket and the donee will pay all the debts outstanding against the estate, I 
have nothing to do witb them, Therefore these few words have been written by 
way of adeed of gift of ioberitance and proprietorship on a stamp of Rs. 600-8-0 
on a stated value of Rs 7,000 as a title deed which will be useful at the time of 
need, ’ 

In the opinion of their Lordships there is no material 
difference between the two translations, they bear the same 
meaning. It should be mentioned that the punctuation in each 
translation is the punctuation of the person who made the trans- 
lation, “ Patti Mauza Gundhia ” was the 4 annas 5 pies share 
in Mauza Gundhia which the Government had, subject to the 
payment of the Government Revenue, granted to Munni Bibi 
absolutely in 1876. 

On'the execution of the document of the 7th March, 1884, 
Lutf Ullah Khan got actual possession of all the property men- 
tioned in it except Mauza Gungipur andthe property now in 
question in this suit. Of the property now in question Lutf 
Ullah Khan did not obtain physical possession until Munni 
Bibi died in 1906. è f 

Lutf Ullah Khan mortgaged, on the 27th Novemb er, 1907, 
the 4 annas 5 pies share in Mauza Gundhia for Rs. 11,000 to 
the defendant Pandit Sheo Dayal. Lutf Ullah Khan died some 
years later, leaving him surviving his widow Mussammat Chand 
Bibi and his son Hamid Ullah Khan. Hamid Ullah Khan, 
after his father’s death, transferred to his wives, Musammat 
Fakhr Jahan Begam and Musammat Ashgari Begam, or to one 
of them, portions of the property now in question, On the 17th 
January, 1913, there being then due to Pandit Sheo Dayal 
Rs. 20,000, under the mortgage of the 27th November, 1907, 
Hamid Ullah Khan, Musammat Chand Bibi and Musammat 
Ashgari Begam sold the 4 annas 5 pies sharein Mauza Gundhia 


to Pandit Sheo Dayal for Rs. 21,000. 


PART XV, ] THE MADRAS LAW JOURNAL REPORTS, 461 


Before referring to the judgments of the trial Judge and'in 
the Coutt of the Judicial Commissioner, it is advisable to men- 
tion some other matters. Niamat Ullah Khan’s youngest 
brother was Ibrahim Khan, who died and left four sons sur- 
viving him, of whom Ehsan Ullah was the eldest. Eshan 
Ullah and his three brothers on the 30th December, 1910, 
brought a suit against Hamid Ullah Khan, his two wives, and 
Mohammad Abdul Ghani Khan and Mahommad Abdul Rahman 
Khan, who are the plaintiffs in the present suit, and in their 
plaint, alleging that Munni Bibi had by a will of the 10th June 
1906, bequeathed to their father, Ibrahim Khan, Mauza 
Mundia Misir, the 4 annas 5 pies share in Mauza Gundhia, and 
the two groves, the house and sir land in Mauza Jalalpur, all of 
which are claimed by the plaintiffs appellants in the present 
suit, asked for a decree for possession. To that suit these 
plaintiffs appellants offered no defence, and on the contrary the 
plaintiff appellant here, Mohammad Abdul Ghani Khan, on 
the 4th November, 1910, wrote to Ehsan Ullah as follows ;— 


“Claim for possession. 
u My dear Mohammad Ehsan Ullah Khan and Abdullah Khan, raises of 
Jalalpur. ; 

“ After affectionate greetings, I write to. say that as regards the property left 
and possessed by my deceased sister, Munui Bibi, the wife of Niamat Ullah Khan, 
“Taluqdar and rais of Jalalpur, you enquire about, I do not at a'l tura against the 
purport of her will. You can obtain the said property under the will by bringing 
a suit or otherwise, and I have no objection. You are quite free to take necessary 
steps, Abdul Rahman Khan too says the same thing. I have enquired from him 
also. 

“ With kindest regards. 

“ Yours affectionately, 
. ABDUL GHANI KHAN, 
“ Taluqdar of Kukra. 
"Dated 4th November, 1910.” ; 
Mohammad Abdul Ghani Khan was called as a witness for 
the plaintiffs in the suit of 1910, and on being shown his letter 
of the 4th November, 1910, said: “ This letter 1 wrote with the 
permission of my brother Abdul Rahman Khan, who is joint 
with me,” and “I never thought of the matter whether I am 
entitled to the assets of Munni Bibi or not. I disclaim a share 
in thesproperty if I am entitled to it’ When Abdul Ghani 
Khan gave his evidence in that suit he was 42 years of age, and 
. it appears to their Lordships impossible to believe that he and 
his brother had never before 1910 considered the question as to 


whether they as the heirs in Mohammadan law of Munni Bibi 
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had any claim to any part of the valuable property which had 
been hers. The plaintiffs in the suit of 1910 failed tọ prove 
the execution of the alleged will, and their suit was dismissed. 


The learned Subordinate Judge, Mahmud Hasan, who 
tried the present suit, construed the document of the 7th 
March, 1884, as a will, so far as it related to the property in 
question here, and asa deed of gift so far as it related to the 
other property dealt. with by it. He held that S. 41 of the 
Transfer ot Property Act, 1882,-did not apply to the cases of 
Pandit Sheo Dayal and of the other transferees, and as he con- 
sidered that it was not proved that Munni Bibt’s heirs had 
assented to the bequest by her of the property in question, he 
gave the plaintiffs a decree for the possession of a two-third 
Share of that property. It should here be mentioned that it 
does not appear from the record that Pandit Sheo- Dayal had 
given evidence in this suit or that he had made any enquiry as 
to the title of Lutf Ullah Khan to mortgage, or the title of Hamid 
Ullah Khan and his mother and wife to sell the 4 annas 5 
pies share in Mauza Gundhia. From that decree the 
defendants Musammat Fakhr Jahan Begam and Pandit Sheo 
Dayal appealed to the Court of the Judicial Commissioner. 
Their appeals raised the question as to the true construction of 
the document of the 7th March, 1884, and consequently raised 
the question as to the right of the plaintiffs to maintain this suit, 
The plaintiffs filed cross-objections. 


The appeals and the cross-objections were heard by the 
learned Judicial Commissioners, Mr? Stuart ‘and Mr. Kanhaiya 
Lal, and they delivered their very carefully considered judg- 
ments on the 19th December, 1917. Mr. Stuart held that under 
the Taluqdari sanad, Munni Bibi was a successor within the 
meaning of the term “ successors ” in that sanad, and conse- 
quently had an absolute power to give or bequeath the Talug- 
dari property to whomsoever she pleased, a power of alienation 
which was not controlled by Mahommedan law. Mr, Kanhaiya 
Lal was of the contrary opinion ; he rightly held that as Munni 
Bibi obtained her title tothe Taluqdari property, not by right of 
inheritance under the sanad but under the will of her husband 
Niamat Ullah Khan, she was not a successor within the mean- 
ing of the sanad. 
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‘In 1921, the Board, in Ghulam Abbas Khan and another v, 
Amatul Fatima and others! which was an appeal from Oudh, 
held that the word “ successors ” in a Similar primogeniture 
sanad meant those designated persons who would succeed in the 
event of an intestacy, and not persons who took by sale, gift or 
bequest. Had it not been for Niamat Ullah Khan's will the 
Taluqdari property would, on his death, have vested by right of 
inheritance under the sanad in’ Lutf Ullah Khan, who was the 
elder of his two brothers. Under the circumstances, Munni 
Bibi’s right to dispose by gift or by will of the Taluqdari pro- 
perty was the right of an owner under the Mohammedan law, 
and was the same right which she had to dispose of the 4 annas 
5 pies share in Mauza Gundhia. ' 

‘The Judicial Commissioners agreed in their construction of 
the document of the 7th March, 1884, and held that it was, and 
operated as a deed of gift, and that all the property mentioned 
in it passed as a good and valid gift under the Sunni law to 
Lutf Ullah Khan, They held that Munni Bibi by that deed 
transferred the corpus of the property, the Taluqdari property 
and the 4 annas 5 pies share in Mauza Gundhia, to Lutf Ullah 
Khan, reserving to herself for her life the usufruct of the pro- 
perty in question in this suit. Apparently they based their judg- 
ments on a decision of the Board in 1867, in Nawab Umjad Ally 
Khan v., Mussuammat Mohuimdee Begum and others 2 , 


It had been contended on behalf of the plaintiffs before the 


Judicial Commissioners that there had been no possession of 
this property now in question, given to or taken by Lutf Ullah 
Khan, and that consequently the gift was void under the Moha- 
mmedan law, but they cochsidered that the clear intention of 
Munni Bibi as shown by her deed was that the title to this 
property should immediately vest in Lutf Ullah Khan, and that 
she should have no right to sell, mortgage, or otherwise dispose 
of-the property, and they found that as the usufruct was reserv- 
ed for her life by Munni Bibi it was not possible for physical 
possession of the property in the suit to be given to Lutf Ullah 
Khan in Munni Bibi’s lifetime. In the opinion of the Judicial 
Commissioners everything which was reasonably possible to 
make perfect the gift had been done and that nothing more was 
required to make the gift a good gift according to Mohammedan 
law. The Judicial Commissioners by the decrees of the 19th 
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December, 1917 set aside the decree of the Subordinate Judge, 
and dismissed the cross-objections and the suit. From the 
decrees of the Judicial Commissioners these consolidated appeals 
have been brought, 

Their Lordships will now consider whether the document of 
the 7th March, 1884, may be regarded, so far as the property 
now in question is concerned, asa Mohammedan will, and if it 
is nota Mohammedan will, but is a deed of gift, then the 
question arises whether in the circumstances of this case the 
gift of this property to Lutf Ullah Khan became a valid gift 
under the Mohammedan lawiapplicable to Sunnis, 

In construing the document of the 7th March, 1884, it has 
lo be borne in mind that in Mohammedan law the broad distinc- 
tion between a gift (Aiba) and a bequest (wasiat) is that in’ the 
case of a gift the immediate right of property in the subject of 
the gift is conferred, and in the case of a bequest the vesting of 
the right of property is postponed. Owing to the fact that 
there is in India no uniform or accurate system of conveyancing 
and to the fact that deeds and wills are, in india, as a rule most 
inartificially drawn up, frequently by persons not possessed of 
legal knowledge it is often difficult to ascertain with certainty 
what was precisely intended by the document, and in some 
cases to ascertain whether the document was intended to operate 
as a deed of gift, or asa will. Their Lord ships have, for the 
following reasons come to the conclusion that the document of 
the 7th March, 1884, cannot be regarded inany respect as a will. 

On the 7th March, 1884, Munni Bibi was, as she recited 
in the document, the owner in possession of the entire property 
of the Ilaga (the Taluqa of Agar Bfzurg) which her husband 
had bequeathed to her, aud she was also the owner in posses- 
sion of the 4 annas 5 pies share in Mauza Gundhia ; that 4 
annas 5 pies share and the Taluqdari property constituted her 
Zamindari estate. As their Lordships read the deed, Munni Bibi 
by it made a gift to Lutf Ullah Khan of “my movable and im- 
movable property, all my zamindari and Jambardart estate, etc” 
reserving tolherself for her life the usufruct of the property now 
in question, but maxing it clear that by that reservation of thé 
usufruct she did not reserve to herself any right to transfer by 
mortgage or sale or ‘gift any; part of the property, As their 
Lordships read the deed it was intended to be and to operate as 
an immediate and irrevocable disposition of all Munni Bibi’s 
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movable and immovable property and all her zamindari and 
lambardari estate mentioned in the deed and in the schedules 
to it, subject to the reservation for her own use during her life- 
time of the usufruct of the property in question here, and it 
be must construed as a deed of gift and not as a will. 

The reservation of the usufruct did hot by itself make the 
gift of the property now in question void under Mohammedan 
law. So far as that is concerned there is the authority of the 
Board in Nawab Umjad Ally Khan v. Mussuminat Mohamdee 
Begum and Mussumat Nawab Begum Afzul Muhal and others1, 
for that statement as to Mohammedan law, although the parties 
in’ that case,were Shias and’not Sunnis. But in the Courts 
below and in this appeal it has been contended that the deed of 
the 7th March, 1884, is void so far as it purported to bea gift 
of the property in question in this suit on the ground that no 
` possession was actually taken of this particular property and 
no mutation of names in respect of this particular property was 
obtained, by Lutf Ullah Khan until Munni Bibi had died in 
1906. . 


That contention has raised-a question by no means easy of 
solution. The solution of that question depends upon what 
are the facts here and upon what is the rule of Mohammedan law 
applicable to those facts, In considering what is the Muham- 
maden law on the subject of gifts inter vivos their Lordships 
have to bear in mind that when the old and admittedly authori- 
tative texts of Mohammedan law were promulgated there 
were not in the contemplation of any one any Transfer of 
Property Acts, any Registrafion Acts, any Revenue Courts to 
record transfers of the possession of land, or any zamindari 
estates large or small, and that it could not have been intended 
to lay down for all time what should alone be the evidence that 
titles to lands had passed. The object of the Mohammedan law 
as to gifts apparently was to prevent disputes as to whether the 
donor and the donee intended at the. time that the title to the 
property should pass from the donor to the donee and that the 
handing over by the donor and the acceptance by the donee 
of the property should be good evidence that the property had 
been given by the donor and had been accepted by the donee 
as a gift. 

1, (1867) 11 M.I. A. 517, 
. R—59 
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For a valid gift infer vivos under the Mohammedan law 
applicable in this case, three conditions are necessary which 
their Lordships consider have been correctly stated thus :—“(a) 
Manifestation of the wish to give on the part of the donor ; (b) 
the acceptance of the donee, either impliedly or expressly ; and 
(c) the taking of possession of the subject-matter of the gift by 
the donee, either actually or constructively.” (“ Mohammedan 
Law,” by Syed Ameer Ali, 4th ed.. vol. 1,p. 41.) In their 
Lordships’ opinion the whole zamindari property mentioned in 
the deed, and not parts of it only must, for the purposes of this 
case, be regarded as one property, the taking possession of any 
part of it being constructively a taking possession of the whole, 
The wish of Munni Bibi to give that property to Lutf Ullah 
Khan and his acceptance of it on the 7th March, 1884, are 
clearly manifest from a perusal of the deed which he received 
and acted upon. The question is did Lutf Ullah Khan actually 
or constructively take possession of the property in question in 
this suit ? That he did not, until Munni Bibi’s death in 1906, . 
take physical possession of Mauza Mundia Misir, the 4 annas 5 
pies share in Gundhia or the two groves,the house and sir land in 
Jalalpur, or apply for mutation of names in his favour in respect 
of these particular properties, is admitted. On the execution of 
the deed of gift in 1884, Lutf Ullah Khan did obtain mutation 
of names in his favour of all the other zamindari property, and 
from the 7th March 1884, until Munni Bibi died in 1906, he 
paid the Government Revenue which became due in respect of 
the Taluqudari part of the property now in question. If Lutf 
Ullah Khan had received after the th March, 1884, and before 
Munni Bibi died in 1906, any of the rents or profits of the 
property now in question, he would be. held to, have’ 
received them as a trustee for Munni Bibi, although the title to 
the corpus of the property was in him, In their Lordshins’ 
opinion Lutf Ullah Khan must be regarded as having been 
constructively in possession, although not in physical posses- 
sion of the corpus of the property now in question from 1884 
until 1906, and the gift was a valid gift. 


Their Lordships will accordingly humbly advise His Majesty 
that these consolidated-appeals should be dismissed with costs. 
K. V. L. N. | Appeal dismissed, 
Solicitors jor appzlants : Watkins and Hunter, | 
Solicitors for respondents ; Barrow, Rogers and Nevill. 
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iN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WALTER SALIS SCHWABE, K, C., CHIEF 
JUSTICE, 


[Reference under S. 98 C. P. Code on a difference of 


opinion between Spencer and Krishnan, JJ. 

Abdul Kadir Sahib > .. Mppellant (Defendant.)* 
` U, 

U. T. M, Somasundaram Chettiar... Respondent ( Plaintiff.) 

l C. P. Code O. 21, Rr. 58 and 63—Claim petition by mortgagce—Adverse order 

—Order declining to adjudicate— Suit for enforcing mortgage Limilation— 

Conversion of mortgaged property into moncy—E ffecl of—Limitation Act, Arts. 11 

62 and 132. 

Property mortgaged to plaintiff was attached and brought to ‘sale in execution 
by the defendant. On the day fixed for the sale, the plaintiff preferred a claim 
petition that the sale-procecds should be kept in court deposit to satisfy his 
mortgage and not be paid over to the defendant. The court dismissed the 
application holding that as the sale had taken place, it had no jurisdiction to 
hear the petition. In a suit by the plaintiff to enforce his mortgage and recover 
the mortgage money from the defendant, the latter pleaded thatthe suit was 
barred under arts. 11 and 62 of the Limitation Act, 

Held by the Chief Justice, (agreeing with Spencer, J.) (1) that there was no 
order negativing the claim of the plaintiff aad his suit was therefore not barred 
under art, 11 of the Lim, Act; and (2) tnat the suit was one to enforce a mortgage 
and was governed by art. 132 ad not by art. 62 of the Lim, Act though the mərt- 
gaged property bad been converted into money as a result of the Court sale, 

Venkataratnam v. Ranganayakamma (1) distinguished. 

Barhamdeo Prasad v, Tarachand (2) relied on. 

Second Appeal against the deoree of the District Court of 
Madura in A. S. No. 331 of 1919, preferred against the decree 
of the Court of the Principal District Munsif of Madura in 
O. S, Ño. 571 of 1917. 

K. V. Krishnuasamy Aiyar, for the appellant, 

K. Bhashyam Aiyangar, for the respondent. 

The Court (Spencer and Krishnan, JJ.) made the following 


Order :—Spencer, J.—The respondent brought this suit to 
enforce the terms of a simple mortgage against a person whom 
he alleged to be in possession of the proceeds of the property 
secured to him under his mortgage. 

The question to be decided in’ the second appeal is whether 
the suit is time-barred by reason of Art. 11 of the ist schedule 
of the Limitation Act, or otherwise. By Art. 11 a person who 
prefers a clam or makes an objection to the attachment of 
Tn Nn eee 


*S. A. No. 895 of 1920. 10th and llth and 24th Jan. 1922, 
1. (1918) I. L. R. 41 M.985 : 35 M.L, J. 335. (F. B.) 
2, ILL. R. 41 C, 654 (P, C.) 
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property attached in execution of a decree must, if an order is 
passed under the Code of Civil Procedure against him after 
investigation of his claim, institute a suit under O, 21, R. 63 
‘within one year to establish the right which he claims to the 
property in dispute. If the Court declines to investigate the 
claim on the ground that it has been designedly or unneces- 
sarily delayed and dismisses it under the proviso to O. 21, 
R. 58, the claimant still has only one year to institute his suit. 
That is the effect of the Full Bench decision in Venkataratuam 
v. Ranganayakamma !, The respondent's father on 20th and 
21st November 1913 put in two petitions in the District 
Munsif’s Court which was executing the appellant’s money 
decree by sale of a tin-shed standing onthe property mortgaged 
to the petitioner. In one he asked that the sale proceeds of the 
tin sheets should be kept in Court deposit and in the other 
he asked that the moveable properties belonging to the judg- 
ment-debtor should be ordered not to be removed pending 
further orders of the Court. The Court’s order on the first was 
that the sale had been already concluded and the decree-holder 
who purchased the articles sold had set off the amount against 
his decree. The order on the second petition was that the 
moveables had been already handed over. Both petitions were 
dismissed. l 


Now both applications must be taken to have been made 
on the strength of the respondent’s mortgage right, as the 
existence of the simple mortgage in favour of petitioner’s agent 
is mentioned in each case in the petition or in the accompany- 
ing affidavit. But there was no prayêr to have the mortgage 
right investigated, and the Court seems to have considered it 
unnecessary to investigate it, The petitions on the portions 
indicate that the Court declined to adjudicate upon the 
petitioner's claim. There is no doubt that the principal 
reason that influenced the Court in dismissing the petitions was ` 
that it was too late to interfere after the property had ceased to’ 
be in custodia legis, But this is not the same thing as saying 
that the Court considered that the claim or objection had been 
designedly or unnecéssarily delayed. It dismissed the petitions 
as there was no object in keeping them pending. It did not 
expressly state that they were dismissed for delay under the 





1. (1918) I. L, R.4l M. 985: 35 M. L, J. 335, (F, B.) 
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proviso to O, 21, R. 58, nor have the orders been understood as 
passed under that proviso in the District Munsif’s Court where 
they were passed. 

Seeing that R.58 lays down that the Court to which a 
claim or objection is made “shall proceed to investigate” it 
- unless it acts under the proviso, it maybe held that it is the 
duty of the Court to go into every claim that is not dismissed 
for intentional or unnecessary delay. That in fact was the view 
of Wallis, C. J, in Ramaswami Chettiar v. Mallappa Reddiar |, 
It follows that if a Court does not take either of these two 
alternative courses, the order that it passes is not an order 
against the claimant and does not cause limitation to run 
against him, 

The decisions in Munisaint Reddi v. Arunachala Reddi 2, 
Koyyana Chitleinma v. Doosy Gavaramma 3 and Sarala Subba 
Rau v. Kamsala Timmayya 1 which laid down that there must 
be an investigation into the merits of the claim to make the 
one year’s period of limitation applicable were passed under 
the Code of the Civil Procedure of 1882 and may not be con- 
sidered as altogether good law under the altered language of 
the present Code according to the interpretation placed upon 
itin the Full Bench decision in Venkataratnam v. Ranga- 
nayakamma >. The decision of Mr. Justice Greaves in Panchu 
Muchi v. Bhuto Muchi, 6 that Art. 11 has no application to a 
consent order made without investigation of the claim cunflicts 
with the judgment of Bench of this Court in Venkatarama 
Iyer v. Narayana Iyer " which expressed an Opinion that even 
an order passed with the consent of a claimant might never- 
the less be against him. 


But the decisiens in Ponaka Balaramı Reddi v. Hazi 
Mahomed Abdul S, S. A. 1986 of 1916, Ayya Pattar v, Allupurath 
Manakkal Karmad 9 and Lakshini Aminal v. Kadiresan 
Chettiar 10 are instances of orders being passed which did not 
distinctly negative claims made under 0..21, R. 58 and this 
Court held in those cases that the claimant was not bound to 
institute a suit under R., 63 to have the order in question set 
aside. The two former were decisions under the present Code 


SS ee a a ee ee a 
i, (1920) 39 M. L. J. 350, at 361 (P, B.) 2, (1834) L L. R. 18 M. 265, 
3. (1905) 1, L R. 29M, 225: M. L. J. 136. 
4. (1907) I. L. R. 31 M, 5: M. L, J. 554. 
5, (1918) L L. R, 41 M. 985 : 35 M. L. J 335. 6. (1919) 50 I. C. 649, 
7. (1915) M. W. N. 237, 8. (1914) 26 M. L. J, 490. 
9. (1919) M. W. N, 805 : 521. C. 938, 10. (1921) 41 M. L. J. 198, 
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Abdul Kadir of Civil Procedure and the two latter were subsequent to the 


Sahib 
j: Full Bench ruling in Venkataratnam v. Ranganayakamma AA 
Soma- 7 a) PANIO Jin; 2 i 
oe Velu Padayachi v. Arumugam Pillai 2 was a plain case of 


Chettiar, a mortgage claim being dismissed under the proviso to R, 58 

NA as being too late owing to the claimant's delay, and the same 
may be said of Lakskmanan Chettiar v, Parasivan Pillai 3 
which it followed. 4 

Iam therefore of opinion that the present suit was not 
barred by Art. 11 of the Limitation Act. It is clear from the 
Privy Council decision in Barhamdeo Prasad v. Tara Chand 4 
which dismissed an appeal against‘a Full Bench decision of the 
Calcutta High Court in Berhantdeo Pershad v. Tara Chand ? 
that where property which represented the security 
for a mortgage has been converted into money, the article 
applicable to a suit upon the mortgage is Art. 132 under 
which the plaintiff has 12 years to follow up the proceeds in the 
hands of the defendants. 

The present suit accordingly is in time and I consider that 
the second Appeal should be dismissed with costs, As my 
learned brother differs from me we refer under S, 98 of the 
Code of Civil Procedure the question of law whether the suit is 
barred by limitation for decision by a third Judge, 


Kirshnan, J. Krishnan, J. :—The question for decision in this Second 
Appeal is one of limitation, Plaintift sues to recover the balance 
due to him on a simple mortgage bond executed to him by one 
Lakshmanan Servai, from the defendant on the ground that one 
of the mortgaged properties, a ‘ tin-shed’, was pulled down by 
him and sold in court auction and the sale proceeds were taken 
by him without recognising the mortgage on it. , Defendant 
had obtained a decree for possession of the land on which the 
shed had been built by the Servai, after removal of the super- 
structure and also for payment of a certain sum of money. He 
obtained possession ‘of the land after pulling down the Shed 
and converting it into tin sheets and attached the latter in 
execution of the money portion of his decree. He also seems 
to have obtained permission to bid at the auction and to set 
off his decree against the purchase money. When the sale was 
about to take place, the plaintiff’s father put in a petition to 
1. (1919) I, L R.41 M. 985 : 35 M. L. J, 335. 2. (1920) 38 M. L, J. 397, 


2. 
3. (1919) 37 M. L. J. 159, 4, (1913) I. L. R. 41 C. 654. 
5. (1903) I. L. R. 33 C, 92. 
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Court on the day of the sale and the point whether the plaintiff 
is or is not barred by limitation under Art. 11 of the Act 
depends upon the nature .of that petition and of the order 
thereon. 

. The petition is a short one and is as follows :— 

“1, The articles that are going tp be ‘sold in this suit 
belong to this petitioner under hypothecation. 

2. The plaintiff herein has taken the leave of the Court to 
bid for the properties in auction and he is attempting to appro- 
priate the proceeds himself, : If he does so, this petitioner will 
not bein a position to realise his amount,’ The leave obtained 
is not also valid. 

I therefore pray that the sale proceeds are not taken by 
the plaintiff and that the same be held in Court deposit,” 

The order on it was only passed the next day; it says “ Sale 
is concluded already and decree-holder set off the decree 
amount, Dismissed.” 

There was some question raised whether the seta itself 
was not filed after the sale had been concluded in which case it 
was argued it should be treated as a nullity. But that does not 
seem to be so; the opening sentence of the petition shows that 
the sale had not taken place at the time, 


The petition did not cite the provision of law under which 
it was put in. But it seems to me.clear that it was in the nature 
of a claim to the attached property which was going to 
be sold outright; it was based upon the plaintiff's mortgage 
right over it which had not been recognised in the proclamation 
as the sale was not stated, to be subject to any encumbrance, 
Though the plaintiff’s father did not ask the sale to be stopped 
or to be held subjeet to his mortgage right his petition certainly 
put in issue his mortgage right as against the decree-holder and 
if notice of the petition had gone to the latter that right would 
have been investigated by the Court. Whether on proof of the 
claim the Court would have acted under O. 21, X. 62, or allowed 
a lien to the mortgagee on the sale proceeds as prayed for is, 
it seems to me, immaterial in considering the nature of the 
petition filed. I am of opinion that the petition was one under 
O. 21, R. 58 there being no other provision under which it 
could have been filed and when the Court dismissed it, and 
refused to recognise any rights in the plaintiff as mortgagee on 
the ground that the petitioner had come too late, it acted under 
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proviso of R. 58 and its order was one against the plaintiff and 
he was bound to bring a suit under R. 63 within one year from 
its date if he wanted to assert his mortgage right on the pro- 
perty sold in the decree-holder, auction-purchaser’s hands. 

We are not concerned with the question whether the order 
on the petition was righ{ or wrong but only as to whether it 
was against the claimant or not. Itis now settled by the Full 
Bench in Venkalaratuam v. Ranganayakamma | that an order 
refusing to investigate a claim on the ground of delay is an 
order against the claimant and Art. 11 of the Limitation Act 
applies. Following that ruling I would hold that the present 
suit brought about 4 years after the order on the claim petition 
is barred by limitation. 

Reliance was placed for the respondent on the recent ruling 
of my learned brother and Ramesam, J. in Lakshmi Ammal v. | 
Kadiresan Chettiar 2 but that ruling has no application to the 
present case. That was an order passed by a Court which had 
no jurisdiction and it was further held by my learned brother that 
the order in the case was not against the claimant as the sale 
was actually stopped. Here the sale was completed without any: 
recognition, of the claimant’s mortgage right and the sale 
proceeds were allowed to be taken by the decree-holder in 
spite of his petition to retain them in Court. The two cases 
are thus quite dissimilar, 

With all respect to my learned brother I am eines to 
hold that the suit is barred by limitation under Art. tit and I 
would allow the Second Appeal and dismiss the suit with costs’ 
throughout. But as we are differing on the question of law 
raised in this case I agree to the order proposed by my learned 
brother, 

_ This Second Appeal toming on for’ fial hearing in pursu- 
ance of the Order of Reference to a Third Judge, dated the 24th 


day of January 1922, 
The Court delivered the following 


Judgment :—Sir Walter Schwabe, C. J. This second appeal 
is referred to.me by reason of a AAA of opinion between 
Spencer and Krishnan, JJ., the referring Bench. The question 


referred is whether the suit is barred by limitation. 
The first Article of the schedule to the Limitation Act 


which is relied upon is Art. 11. The effect of that article is 
1, (1918) I, L, R, 41 M, 985 35 M,L. J. 335. 2. (1921) 41 M, L, J. 198, 


è 


PART Xv, ] THE MADRAS LAW JOURNAL REPORTS. 473 


that, where an order is made under the Civil Procedure Code, 
1908, op a claim preferred to or objection made to the attach- 
ment of property in execution of a decree, the limitation is one 
year from the date of the order. The facts of this case are 
these: Property which was mortgaged to the present plaintiff 
was seized in execution by the present, defendant and brought 
to sale, The sale was advertised to take place on the 20th of 
November 1913, On that day an application was filed on 
behalf of the plaintiff asking that the proceeds of the sale which 
was about to take place should be held in Court because he 
claimed they belonged to him under hypothecation. I have 
very considerable doubt whether, in fact, that was filed 
before or after the actual sale, and I am rather inclined to the 
view that it was filed after the ‘sale, because when the matter 
came before the Court next day the Court said that the sale 
was already concluded and the decree-holder had got his 
amount and dismissed the application. It is difficult to 
understand how the Court could have done that if the petition 
was in time and I, am told that under Order XXI it is the 
recognized practice that you are too late altogether if you take 
your proceeding after the sale has taken place. If the petition 
was out of time it is quite easy to understand the order 
of the District Munisiff. Otherwise it is very difficult 
to understand how the District Munsiff came to make that 
order, But however that may be, one thing, to my mind, 
is quite clear that the District Munsiff dismissed that application 
‘not on the ground of delay or anything of that kind, but on the 
ground that he had no jurisdiction to hear it. He says: the 
sale has taken place, I cannot hear this—that is how I interpret 
the order that he has made, and it is quite clear that he did not 
hear it. He did not consider the question whether or not there 
was a mortgage or whether or not the present plaintiff was 
entitled to the property or the proceeds of the sale. It was 
never considered at all. That being so, in my judgment, there 
.is‘no order on a claim preferred within the meaning of the 
Limitation Act and no order within the words of R. 63 O. 21 
on a claim or objection preferred against the persent 
plaintiff. Rightly or wrongly, in my view, the District Munsif 
simply said, “1 will not hear you .” It is argued, however, that, 
notwithstanding that, I am bound by the decision of the Full 
l R--60 k 
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Abdul Kadir Bench of this Court in Venkatarainam v. Ranganayakamma | 


sig to hold that this was an order coming within the rules and Art. 
ae 11 of the Limitation Act. [do not read that case to decide 


Chettiar, anything of the kind. What that case did was to take an 

Sir Walter Order which was made by the District Munsif and referred to as 

a ae Ex. V which I have sent for and examined, and treat that 

baal order as a refusal of the application on the ground that there 

had been laches or delay which brought the matter under 

the proviso to O. 21, R. 58 which is in these terms: 

“Provided that no such investigation shall be made where the 

Court considers that the claim or objection was designedly or 

unnecessarily delayed”, and the Full Bench held, and held only, 

that where a decision is given on the ground that the matter 

has been designedly or unnecessarily delayed, that is a decision 

and an order against the applicant under Rule 63 to which 

Art. 11 apples. I think this is quite clear from the judgment 

of the learned Chief Justice and Seshagiri Aiyar, J. The latter 

says, “The language of O. 21, R. 63, leaves little room 

for doubt that all orders which negative the right set up by the 

claimant or the decree-holder are within the rule’. Assuming 

that to be rightly decided, it does not affect this case, because 

there is no order, in my judgment, in this case negativing the 

rights set up by the claimant. It follows that I agree with 

Spencer, J. that this suit is not barred under Article 11 of the 
Limitation Act. 

Another point was taken and I have held that it is covered 
by the terms of the reference though [ confess I have very grave’ 
doubt on that subject because Spencer, J. decided it one way 

. and Krishnan, J. said nothing about it at all; but I accept what 
I am told, that he having said nothing about it might have been 
going to differ about it, and it was unnecessary for his decision 
to say anything about it at all, in the view he took of the case 
on the other point, and that on its being pointed out to the 
Court, the Court answered, “well, your point is covered by the 
Order of Reference.” Therefore, I think it is right that I should 
deal with the matter and save the parties from further expense 
and further hearing. On this matter too | agree with Spencer, J. 
I think the matter is really concluded by the decision of 
the Privy Council in Barhamdeo Prasad v. Tara Chand 2, It 
would indeed be a singular thing if a person in possession of 


1. (1918) LL. R. 41 Mad., 985, 2. (1913) Į. L. R.41 Çal., 654, 
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mortgaged property by going through the form of a sale by 
Court auction to himself got the mortgaged property in fact, 
but also by reason of thelsale got the money, and were enabled 
to say when attacked by the mortgagee, “I have not got the 
mortgaged property at all; I have got some money and the 
article barring suits for money had and received is the article 
that applies ; and I escape from liability and can retain both the 
money and the property.” “But the learned vakil argues,“ you 
cannot sue for the money but only for the property, and if you 
sue for the property, you cannot succeed in this action but . you 
must bring another.” In Barhamdeo Prasad v Tara Chand |, 
it was held that proceeds of mortgaged property for the purpose 
of the Limitation Act are to be treated as within the meaning 
of Article 132 of the schedule to the Limitation Act. An action 
to enforce payment of money charged upon immoveable pro- 
perty, says the Privy Council, is within the meaning of Article 
132. This is really an action to enforce payment of money 
charged upon the property. The money was chargedon the 
property. The defendant has got the property and Í cannot see 
how by himself converting'the property into money he could 
bring into play articles of the Limitation Act other than those 
which would apply if he had not converted it into money. 

1, therefore, answer the question of the Referring Bench 
by saying that the suit is not barred by Limitation. I, there- 
fore, hold that this appeal must be dismissed with costs. 


A. V. V. Appeal dismissed, 


IN THE HIGH COURT, OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. ° 
_ Mohideen Pakxiri Marakkayar ... Petitioner * (Accused) 


Income Tax Act, S, 40—I, P. C—S. 177 Offence punishable under within the 
meaning of S. 40 of Income Tay Act—Trial of —Jurisdiction— Verification petition 
under S, 21 of Income Tax Act madeat one place—Returu received at atother— 
Effect—Cr, P. C,—S, 179—Cottsequence —Meaning, 


Where the verification in a petition presented under S. 21 of the Income Tax 
Act is made at one place and the return is received at another, a charge of an 
offence punishable under S. 177 I. P. C. withia the meaning of S, 40 of the Income 
Tax Act in respect ofa false statement in the verification can legally be tried 


a ee ee AAA 
*Cr. R. C. No. 12 of 1922. 17th July, 1922, 


(Cr. R. P, No. 12 of 1922). 
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only by the court having jurisdiction over the place where the verification of the 


petition took place and not by the court having jurisdiction over the place where 
the return was received. 


r3 : 
The consequence contemplated in S, 179 Cr. P, C. must be an essential part 
ol the offence charged. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order, 
dated the 5th December 1921, of the Court of the Sub Divi- 


sional Ist class Magistrate of Devakottai Division in Calendar 
Case No. 79 of 1921. 


C. S, Venkatachariar and M. S. Ramaniya Aiyangar for the 
Petitioner. 


Public Prosecutor for the Crown. 


The Court delivered the following 


Order :—We are asked in this revision case to interfere 
with an order passed by the Ist class Sub Divisional Magistrate 
of Devakottai Division, disallowing the objection of the 
petitioner in a ctiminal case. | 

The case was instituted on a complaint by the Income Tax 
Assistant Tahsildar of Devakottai. In that complaint the accus- 
ed was charged under S, 177, Indian Penal Code, within the 
meaning of S. 40 of the Incometax Act, VII of 1918. The facts 
set out are that the accused verified a petition, which he after- 
wards presented to the Revenue Divisional Officer under S. 21 
of the Income Tax Act. That verification was made at Kottai- 


patnam in the Tanjore District. But the last sentence of the . | 


complaint states that the offence was committed at the place 
where the return was received by the Revenue Divisional 
Officer, Devakottai, within the lower"court's jurisdiction. 

It must be borne in mind that the complaint is statedly 
of an offence, punishable under S, 177 J. P.C. within the. 
meaning of S. 40 of the Income-Tax Act. We are therefore 
concerned with the wording of the latter section and have to 
deal with it as it stands, S. 40 of the Income-Tax Act says: 
that, if a person makes a statement in a verification mentioned 
in S. 17 or S. 21 (3), which is false and which he either knows 
or believes to be false or does not believe to be true, he shall 
be deemed to have committed the offence described in S. 177 
of the Indian Penal Code. Where then did the petitioner make 
the statement in his verification? According to the complaint 
he made it in Devakottah. The learned Public Prosecutor 
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however has argued that with reference to S. 179, Criminal 
Procedure Code, the offence constituted by the verification wil! 
be triablé, not only where the verification was effected, but also 
where any consequence thereof ensued, and that some sort of 
consequence must be held to have ensued, where the verified 
petition was received by the authorities. We have not been 
able to understand from the learned Pubfic Prosecutor what is 
the exact consequence, to which he refers, For the receipt of 
the petition would in no sense be the consequence of its 
verification, since the verification would go no way towards 
putting the petition in transit from one place to the other. In 
in re Rambilas 1 it was held in effect that the consequence 
contemplated in S. 179 must be an essential part of the offence 
charged, That requirement is not fulfilled in the case before 
us. It has been suggested that an absurdity will be entailed by 
the petitioner’s construction of S 40, For on the construction 
any person who verified a petition would be punishable, even 
though no use of the petition were made and it never left his 
possession, We think that any such ariomaly is sufficiently 
excluded by the reference to Ss, 17 and 21 (3) in S. 40, Taking 
this view we must hold that the charge can legally be tried only 
by the court having jurisdiction over Kottaipatnam, Tanjore 
District, the place where the verification of the petition took 
place. 

We therefore direct the lower court to return the com- 
-plaint to the complainant for presentation to the court having 
jurisdiction. 

A. S. V. CS 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mk. JUSTICE SPENCER AND MR. JUTICE 
RAMESAM, 

Varankkot’ IHlath Subramaniyam 
Nambudri, Karnavan and Mana- 


ger of the Illom ... Appellant (Petitioner) 


' UV. 
V. K. Vykunda Kammathi and ... Respondents ( Respon- 
others deits), 

C. P, Code, (V of 1908)—0. 21, R. 85—Evecution Sale-—Tisme for deposit by 
purchaser—Extension— Acceptance of deposit paid beyond time—Power of Court 
SS ee mee ee eS 
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—Validity of sale—Consent of parties—What amounts to—Effect—Confirmation 
of sale—A pplication to sel it aside afler- Maitttainability—Limitatiou Act—Art, 
166. e 
A court ought not to extznd the time for deposit by ths purchaser or accept 
a deposit paid beyond time without the :coasent JOf all the parties concerned, 
decree-holder, auction purchaser, and Jfudgment-debtor) if there are three, or 
decree-holder (who is als? auction-purchiser, and judgment-debtor, if there are 
two only, But if it does so, ķġ isan irregularitylooly and Jdaes not render the 
stlea nullity. And the irregularity may be waived, 

Where the judgment-debtor, in a cas? in waich tie decree-holder was 
himself the execution-purchaser, drew the balance-of the sale price deposited by 
the latter beyond the time allowed and did not object to the confirmation of the 
sale, Keld that he the judgment-debtor must be deemed to have waived 
any objeciion to the sale on the ground that the extens‘on of time was made 
without his consent. In such a case. the old sale f\ken with the waiver is equi- 
valent to a resale. An application to set aside a sale s9 confirmed without objec- 
tion was held to be barred because it was not made within the 30 days allowed by 
Art, 166 of the Limitation Act. | 

Appeal against the order of the Court of the District Judge 
of North Malabar dated 8th March 1921 in E. A, No. 531 of 
1920 in R. E. P. No. 38 of 1915 (9. S. No. 4 of 1913) on the 
file of the Court of the Subordinate Judge, Tellicherry. 


K. P. M. Menon and F. P, Karunakaran Nambiyar for 
appellant. 

C. V. Ananthakrishna diyar (for C. Madhavan Nair) and 
T. S. Visvanatha diyar for respondents. 


The Court delivered the following 

Judgment :—A decree was obtained in Original Suit No. 4 
of 1913 by the respondents before us against a junior {member 
of the’ illom of the Appeliant. In execution of the decree, there 
was a sale on 26-8-1915. At the time of the sale, the judgment- 
debtor died and was represented by the Karnavan of the illom. 
The decree-holder was the purchaser in éxecution. He was 
allowed to set off the decree amount against the sale price 
and pay the balance. But as he stated that he could not 
deposit it within 15 days, the District Judge allowed 
him 6 days more time, that is, up to 16th September. The 
balance was actually deposited on 17th September, and 
afterwards, it was disposed of for the benefit of the illom 
and with the consent of the Karnavan (M. P. No. 787 
of 1915). The sale was confirmed and a sale certificate was 
issued to the purchaser in September 1915. The present 
petition is filed in December 1920, under Ss, 47 and 151, 
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praying the District Judge to hold that the safe was a nullity. 
The Distyict Judge dismissed the petition as barred. 

We agree with the contention of Mr. Menon (the learned 
counsel for the appellant) to this extent, i. e., that a Court 
ought not to extend the time for deposit by the purchaser 
(O. 21, R. 85 C. P. C.) or accept 3 deposit paid beyond 
time without the consent of all the parties concerned. If the 
Court does so extend the time or accept the deposit without 
the consent of all parties interested probably it is an irregula- 
rity only and does not render the sale a nullity. On a similar 
section (O. 21, R. 84) it was held that it isa case of mere 
irregularity. Venkoba v. Sama 1 , and Ahmad Bakhsh v. Salla 
Prasad and Azmat Ali 2, 

Though the terms of O. 21, R. 68 C. P. C. are 
mandatory the words being ‘ no sale shall take place’—it was 
held that the sale was not anullity Tasadok Rasul Khan v, 
Ahmad Hussain 3, A sale contrary to the provisions of S. 99, 
Transfer of Property Act, was held not to be a nullity. Mayan 
Pathuth v, Pakuran ?,sand Dharinkota Venkayya v. Budha 
Raju Surayya Garu >. 

Apart from this in this case, we think the fact that the 
appellant’s Karnavan drew the amount deposited on 17-9-1915, 
‘and did not object to the confirmation of the sale shows that 
he waived any objection to the sale on the ground, that the 
extension of time was made without his consent. We think it 
is open to all the parties concerned ina sale—decree-holder, 
auction-purchaser, and judgment-debtor if there are three or 
decree-holder (who is also guction-purchaser) and judgment- 
debtor if there are two only—not to insist on a resale 
on account of theedelay in the deposit and to remain con- 
tent with the sale actually held. In such a case, there is no 
breach of the provisions of the Code and the old sale 
taken with the waiver is equivalent to aresale. See Freeman 
on Execution S. 44, page 201, Freeman on Void Judicial 
Sales, 50 Pages 17! and 173; Klebar on Void Judicial 
Sales, page 23. The fact of the issue of a sale certificate 
is conclusive if it is not set aside, sale certificates not being 
decuments which can be lightly regarded or loosely construed. 


L L L. 14 Mad 227 2, 1. L, R. 28 All 238. 
3, L D. R.2I Cal, 66 4. I, D, R, 22 Mad. 347, 
5 I. L, R, 30 Mad. 362, at page 365 
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Balakrishna v, Masuma Bibi 1 and Ramabadra Naidu v. 
Kadirisami Naicker 2, The contentions that the deposit was 
wrongly accepted and that the. time was wrongly extended 
could have and ought to have been raised prior to the confir- 
mation, Ganapathy Mudaliar v.:Krishnama,Chariar 3, Weare 
therefore of opinion that the sale in this case was not a nullity. 
The sale being found not to be a nullity any application to set it 
aside must be filed within thirty days (Article 166 of the Indian 
Limitation Act) and the present application is thus barred, 
The appeal is dismissed with costs. 
A. S. V. Appeal dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WALTER SALIS SCHWABE K. C. CHIEF 
JUSTICE., AND MR, JUSTICE COUTTS TROTTER, 


Kannayalal Bhoya ~- # Appellant in all ithe cases. 
Plaintiff in C. S. Nos. 355 
lo 359 vespeclively of 1921 


~ on the file of the High 
Court, 
a. 
Balaram Paramasukdoss ... Respondent in all the 


cases (Defendant in do.) 


Original Side Rules (High Court, Madras) —5, 63 A—Applicabilily—Negotia- 
tle Iustrument—What is—Shah Jog Hundi—Documeni, on the face of it acknow- 
ledsing indebleduess and promising lo pay interest—If negotiable instrument— 
Documentt-—Negottability by custom—Scape ajd limit of—Order VI-A of Original 
Side Rules—Order for security under—No appeal from —Finality of—Letters 
Palent Cl, 15—Judguent-Preliminary tssue—Order on, 


S, 63-A of the Original Side Rules was intended “to cover all documents in 
the nature of negotiable instruments, specifically described in the Rule as “ Bills 
of Exchange, Hundis or Promissory Notes ’’, irrespective of the question of how 
far a particular Bill of Exchange might be negotiable orjwhat the restrictions 
might be on its negotiability, 


Shah Jog hundis sued upon eld to be negotiable instruments within the 
definition in S: 13 (2) of the Negotiable Instruments Act of 1881, as amended by: 
the Negotiable Instraments Act of 1914, as being payable in the alternative to one 


of several payees. Held further that even if they were not negotiable instruments 


*O, S. Appeals Nos. 102 to 106 of 1921, 27th April 1922, 


i. I. L, R, 5 All, 142 at 157. 2, 1, L,R, 44 Mad. 483 at p. 489, 
3, J. L, R.31 Mad, 403 at 411, . 
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within the definition in the Negotiable Instruments Act they were still covered by 

R. 63 A of the Original Side Rules. 

Per @hief Justice ; Semble:—A document which, on the face of it, purports 
to be an acknowledgment of indebtedness and a promise to pay interest may be 
negotiable. 

Per Coulis Troller, ‘J. 


Semble:—Evidence that by custom a certain document is treated as a negotiable 
instrument will not in law be sufficient to confer n€gotiability upon the instrument 
if its language is such that, by any conceivable acceptance of the words in their 
ordinary significance, it cannot be so construed, In such a case the custom, 
being so entirely at variance with the tenor of {he instrument, will be rejected as 
unreasonable. l 

In a suit filed under O, VI-A of the Original Side Rules aa order was made 
that the defendant should furnish security for the amount claimed, There was no 
appeal from that order > security was furnished and the case was proceeded with, 
Then, on the appl'cation of the defendant certain issves were set down for trial, 
one of them being whether or not the suit document was a negotiable instrument, 
That: issue was tried as a preliminary issue without evidence and a decision was 
given thereon in what was called a judgment. The learned Judge: held that the 
suit document was not a negotiable instrument, ordered all the security to be 
repaid to the defendant, and directed that the action sbould proceed as an ordinary 
suit. On appeal from this order, 

held. (1) that the order was a judgment within the meaning of cl. 15 of the 
Leiters Patent and that an appeal lay from it; 

(2) that on reversal of the orderin appeal, the proper orderto make was to 
direct the money or security taken out of court by the defendant to be forthwith 
replaced, 

The order under Or. VI-A requiring defendant to furnish security, not hav- 
ng been appealed against, could not be overruled!by the framing of a preliminary 
ssue such as that framed by the learned judge. 


Appeals against the orders in Civil Suit Nos. 355 to 359 
respectively of 1921 dated 6th September 1921 passed by the 


Hon'ble Mr. Justice Phillips in the exercise of. the Ordinary 
Original Civil Jurisdiction of this court. 


G. Krishnaswami Aiyar for appellant 
S. G. Sadagopa Mudaliyar forlrespondent, 


The Court delivered the following 


Judgments :—Sir Waller Schwabe, C.J :—In this- case 
the matter comes before us on: appeal from an order 
of Phillips, J. It arose in this way. An issue or issues 
were framed and he directed that a particular issue should 
be tried before the trial of the rest of the suit. He tried 
that issue and he gave a decision upon the hearing of 
that trial, and he gave it in what is called a judgment. Speak- 
ing for myself, I do not see how it could be called anything 
else, There was an issue directly to be tried ; we have got the 

R—61 


Kanyalal 
Bhoya 
v, 
Balaram 
Paramasuk- 
closs, 


Sir Walter 
Schwabe, 
Cal: 


Kanyalal 
Bhoya: 


n. 
Balaram 


Paramasuk- 


doss. 
Sir Walter 
Schwabe, 
C. J. 


Coutts 
Trotter, J. 


Sir Walter 
Schwabe, 
C.J. 


482 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLIII, 


decision of a Judge upon matters in issue in the action between 
the parties ; and I have tried to find some other mode of expres- 
sing what hedid and I could find none—he gave his judgment. 
The English cases are quite clear as far as the distinc- 
tion between “ judgment ” and “order” is concerned and 
the guiding principle is that a decision isa judgment which ` 
is given in an action—see Exparle Chinery land Onslow 'v. 
Commissioner of Inland Revenue 2, The matter here is to be 
decided under clause 15 of the Letters Patent where the right 
of appeal is from a judgment of the Original Side. There have 
been a considerable number of cases on that point here and 
attempts have been made to give an exhaustive definition of the 
meaning of the word “ judgment ” in that section, particularly 
in Tuljaram Rao v. Alagappa Chettiyar3 and Kulasekhara Naicker 
v. Jagadambal Ammal 4 the attempted definitions not having 
been identical. But I think they are all of them wide enough 
to cover the facts of this case, and I do not propose to attempt 
to add a further definition to those which have already been 
given in other cases, The preliminary objection fails, 

Coutts Troller, J.:—l am of the same opinion, Ihave 
never been very clear either in English courts or in t hese as to 
the precise differentia between a “judgment ” and an “order,” 

On the whole the balance of my mind is to regard this as 
resulting in something which is properly called a judgment, 
because it might result in shutting out the defendant from the 
court altogether. 

The appeals coming on for final hearing, 

The court delivered the following — 


Judments :—Sir Waller Schwabe, C. J.:—In these five 
suits orders were made under Or. VI-A of®the Original Side 
Rules that the defendants should find security for the amount 
claimed. ' There is no appeal from that order. Four of the suits 
were on documents known as Shah fog hundies, and the fifth, 
O,S. No. 356 of 1921,was on another different document, which, 
on the face of it, purportsito be an acknowledgment of indebted- 
ness and a promise to pay interest. Security was furnished and 
the case wss proceeded. with. Then, on the application of the | 
defendant, certain issues were 'set down for trial, one of the 
7 (i884) 12 Q. B. D. 342. 0072, (1890) 25 Ọ. B. D. 465. 


3, (1910) I. L. R. 35 Mad. 1:21 M. L. J]. 1 (E.B) > r 
4. (1919) 1. L, R. 42 Mad. 352: 36 M. L. J. 351. 
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issues being whether or not these documents were negotiable 
instruments, It has been!held by the learned Judge who heard 
this matter, without hearing any evidence and without giving 
an opportunity which was asked for adducing evidence, that 
they were not negotiable instruments, and he accordingly 
ordered all the security to be repaid to the defendant with 
costs up to date to be paid by the pldintiff and that the action 
should proceed, as though they had never been lodged under 
the terms of that order as ordinary suits. 

As regards four of these documents, in my judgment, the 
documents in question were negotiable instruments, 1 think they 
come directly within the definition in S. 13 (2) of the Negotiable 
Instruments Act of 1881, as amended by the Negotiable Instru- 
ments Act of 1914, as being payable in the alternative to one 
of several payees. But, whether-this is right or not, they are, 
in my judgment still covered by R 63 A of the Original Side 
Rules for although those rules are entitled “Procedure on 
Negotiable Instruments” and R. 62 refers to suits on negotiable 
instruments, it is clear from the wording of R. 63 A that it was 
intended that all documents in the nature of negotiable 
instruments, specifically described in Rule 63 Aas “Bills of 
Exchange, Hundis or Promissory Notes’ should be included 
and that the framers of that rule were not considering the 
question of how far a particular Bill of Exchange might be 
negotiable or what the restrictions might’be on its negotiability 
provided it came under the description of Promissory Note, Bill 
of Exchange or Hundi, which were all intended to be included 
within the very useful powers given by that order. To take the 
extreme instance of a chetjue or other bill of exchange pay- 
able “to A. B. only” and marked “not negotiable ”, in my view 
this procedure would apply as the document is a bill of 
exchange, though the particular bill of exchange is not 
negotiable. On those grounds I think’that the decision of the 
learned Judge in respect of the four actions is wrong. 

‘As regards the fifth action, the position is rather curious, 
The learned Judge did not consider it separately but it is 
included in the decision that the documents are not negotiable 
instruments; but this has been ;decided in the absence of evi- 
dence which may well be available at a proper trial of the mat- 
ter to the effect that that form of document is recognised among 
these people as being a negotiable instrument passing by 
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delivery from hand to hand. If a man writes to another a defi- 
nite statement in this formal way that he owes a certain amount 
and that he agrees to pay interest on it, it is quite conceivable, 
though I am expressing no opinion upon it, that it is intended 
that it should be a document that he can transfer by delivery, 
How that may be it is impossible to say without evidence on 
the point. That being sò I think that the judgment in respect 
of that document too is wrong, andthe learned Judge was 
wrong to find as he did find without evidence, that this was not 
a negotiable instrument. 

I think the right view is that the position must be the same 
as it was before the orders under appeal. Security was ordered 
for the whole amount of the five actions. The'defendant, who 
knows perfectly well what document No. 2 is, did not choose to 
appeal from that order. He cannot have that order reversed or 
varied by a judgment on a preliminary point, which judgment 
I think should be reversed. It therefore follows that the proper 
order to make is to allow all these appeals with costs and to 
direct that the money or security taken out of court hy the res- 
pondent be forthwith replaced. 

[ think that the best course in respect of these cases is that 
all the five cases should be tried together as though they were 
ordinary suits. We have expressed our decision that four of 
the documents are negotiable instruments,' As regards the fifth 
it should be open to discussion whether it is a negotiable instru- 
ment, It may be by custom negotiable. Further the plaintiff 
may have a cause of action on it even if not negotiable. It is 
better that all-the five should be tried together as ordinary suits 
and disposed of. 

The eosts of the preliminary hearing befgre Phillips, J, must 
be repaid, and they must be costs in the cause. The defendant 
must put back into court within 14 days|the Government Pro- 
missory Notes of the face of value of Rs. 24,000 or pay into 
court that amount in rapees even if the time falls within the 
vacation ; and in default of such payment, the appellant would 
be entitled to a deeree for the full amount and he will be at 
liberty to apply to'the vacation Judge to give him sucha 
decree. The defendant also will have liberty‘to apply to him, 

Coutts Trotter, J. :—I am of the same opinion. I do not up 
to this moment understand how it was that Phillips, J. per- 
suaded himself that, by framing a preliminary issue of this 
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nature, he could overrule an unappealed Order of Kumaraswamt 
Sastri, J. That is my first view, . l 
In the next place I am unable to follow the order and 
judgment which appear to hold that a Shah Jog Hundi of this 
form is not a negotiable instrument. It seems to me that there 
are many reasons for supposing that it is) Iam perfectly con- 
tent to take it that the words , payable to any ‘ shah’ (which 
was translated ‘a respectable person’) are so vague and inde- 
finite as to be incapable of enforcement in a court of law and, 
therefore, the instrument stands as payable to Khanya Lalji, 
the drawee. With regard to the instrument in suit „No. 366 
I wish to guard myself against saying that I am convinced that, 
even if there were evidence produced to show that it was treat- 
ed as a negotiable instrument, that would be conclusive, I 
only desire to say that an opportunity should be given to call 
such evidence, if it is available, and the court should consider, 
having heard the evidence, if it is:produced, whether in law it 
would be sufficient to confer negotiability upon such instru- 
ments, I take it that, even if you have evidence that a certain 
instrument is treated as a promissory note, if its language is 
such that, by no conceivable acceptance of the words in their 
ordinary significance, could not be so construed, the court 
might have to say that, in spite of the proof of the-existence of 


the custom, the custom was so entirely at variance with the 


tenor of the instrument as to be unreasonable. For the rest 
I agree with my Lord. 


A, S. V. Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—SIR WALTER SALIS SCHWABE, K. C., CHIEF 

JUSTICE, Mr. Justice Coutts TROTTER AND MR. JUSTICE 

KUMARASWAMI SASTRI, 7 


Mahboob Sirfraz Vanth Sri Rajah | 
Parthasarathy Appa Rao Savai | 
Asva Rao Bahadur Varu, > Appellant (Plaintiff.) 
Zamindar of Bhadrachalam and | i 
Palavancha. T 


U, . 
Sri Rajah Venkatadri Appa Rao ) , 


Bahadut Zemindar Garu and 


others. 
Sri Raja Venkataramayya Appa > Respondents. (Defendants) 
Rao Bahadur Zamindar Garu, | in all, 


Sri Rajah Sobhanadri Appa Rao 


Bahadur Zamindar Garu, J 

Limitation Act Aris. 62, 120 and 123—Will—Right to proper ty of ihe testatrix 
in-litigation legacies under the will of the lestatriv-—-When legacies are pa yable— 
Movies of the testatrix in court deposit drawn by defendants ou securily—Final.. 
decision declaring testalrix's right—Suil for monies so drawn out disposed of under 
the will of the testatrix—Limitation for the suit—Suit for legacy, against whom 
lies—Suil for legacy against eveculor de son tort— Whether falls under art, 123— 
Whether suit for administration lies against executor de son tort without adding 
the legal representalive—Income during the widow's life-timme—I Widow's right of 
disposition over—Transfer of Property Act, S. 6 (e). 

In 1892 a boy N who was entitled to the Medur estate was adopted by P, the 
widowed Rani of Naidadavole. N died in 1895 still a minor and unmarried. 
In 1895 V the natural mother of N sued P and the Court of Wards for recovering 
the Medur Estate and its accumulations which were in the possession of the 
Court of Wards. During the pendency of the suit on the 30th of January 1899 V 
executed a will whereby she disposed of her sridhanam jewels and ether move- 
able properties belonging to her and als? the Government Promissory notes and 
cash relating to the Medur Estate which were in the custody of the Court as well 
as the interest accruing thereon. In the will she provided for certain pecuniary 
legacies and bequeathed the residue of the Government promissory notes and cash 
to her brothers. A large sum of money representing the income of the Medur 
Estate and including the income arising between the death of the minor and the 
death of the testatrix was paid into a bank to the credit of the Judge in whose Court 
the litigation between the widows was then pending. The executor under the will of 
V died a few days alter V's death without having accepted the office, V died on the 
9th of March 1899 and two of the paternal uncles of N continued the suit as her 
legal representatives and claimed to succzsedts the testatrix as the neirs of N and 
his father. They were also her own personal heirs. The Court of first instance held 
on 2nd December 1899 that the adoption was goodjand that therefore P succeeded 
to the Medur Estate of N. On the 5th December 1899 P died. Her heirs 
were the first plaintiff in the present suit and the two uncles of N mentioned 


* L. P. A. Nos, 20, 24 and 26 of 1921. llth, 12th, 18th and 19th 
/ Jan, and 4th Apl, 1922. 


PART KVI,| THE MADRAS LAW JOURNAL REPORTS, 487 


above: In 1905 the High Court held that the adoption was good and that P was 
entitled to the Estate, Pending the appeal against that decision to the Privy 
Council the, first plaintiff and-the two uncles divided the Medur property includ- 
ing the money in Court as heirs of P and they applied to the Court for payment 
Out of the money and they were allowed to take the money out giving bonds 
that they would return it if the Court so ordered. On the 10th of December 1913 
their Lordships of the Privy Council held that the adoption by P was invalid 
and that. V consequently succeeded to N as his natural mother and that after her 
death the Medur Estate went to the two paternal uncles of N as reversioners. 
After the judgment of the Privy Council the defendants in the present 
suit who were the sons of the two paternal uncles applied for payment to 
them by the first plaintiff of the one third he had had out of Court and 
it was ordered on the 30th of January 1915 and they were also allowed 
Lo retain the other two-thirds which their fathers had drawn on the terms of the 
security bonds above tneutioned. The one-third share drawn by the first plaintiff 
was recovered from him in execution in 1917. The first plaintiff and the other 
plaintiffs brought different suits in 1916 to recover the residuary legacies and the 
pecuniary legacies bequeathed under the will of V. 

Held, on the construction of the will the legacies did not become payable till 
1913 the date of the decision of the Privy Council. The legacies were further not 
payable until there were available assets to pay them and time did not begin to 
run until there were available assels. 

Held, that-the suits were governed by art. 123 of the Limitation Act and time 
began to run in 1905 when the father of the defendants, the uncles of N intermed- 
dled with the estate and had possession of it or part of it. 

Article 123 of the Limitation Act applies to suits for legacies against any per- 
son rightly or wrongly in possession of the estate under such circumstances that 
he is bound to deal with it as the estate of the deceased. Art, 123 applies to suits 
for legacies against an executor de son tort. 

Maung Thun Tha v. Ma Thit (1), Khetramani Dasi 7. Dhirendranath 
(2) Shrinibai v, Ratan Bai (3) followed, 


-The two uncles of N in this case became executors de son tort ofthe Estate 
of V. 


Where an executor de son tort takes possession of all the assets of the deceased 
a suit for a general administration can be filed” without joining the legal represen- 
tatives, and in cases when he takes possession of only a part of fhe assets he can 
be made accountable for the part hg actually takes possessicn of without joining 


he legal representatives ; but when administration is sought for the entire estate . 


in cases where the executor de son fori has taken possession of only a part, the 
legal representatives woul also have to be added, 

Coote v. Willington (4), In re Lovelt (5), Amir Dulhin v. Baij Nath (6), 
followed, . 

Rowsell v. Morris (7), not followed. 

Even assuming the proper article of the Limitation Act applicable to the 
case is article 62, time did not commence to run earlier than the date of the Privy 
Council decision as it was only on that date that the money could be said to have 
been received by the defendants for the plaintiffs’ use. 

As between the other legatees and the residuary legatee the other legacies 
bear interest from one year alter the death of the Blais at the rate of six per 
cent, per annum. 





1. (1916) I, L. R. 44 C. 379 : 32 M. L, J. 71 (P. C) 
2. (1913) I. L R. 41 C. 271. 3. (1918) I. L. R. 43 B. 845. 
4, (1874) L. R. 16 Equity 534. 5, (1876) L, R. 3 Ch. D. 198. 


os 


. (1894) I. Ù R. 21 C, 311. 7. (1874) L. R. 17 Equity 20. 
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V, in this cas¢ had disposing power over the income which arose from the 


_ Medur Estate from the 4th August 1895, the date of the’ death of her son, to the 


9th of March 1899, the date of her death. 

A Hindu widow has absolute control over the income of the property which 
she inherits from her husband subject of course to the payment of the debts left 
by him, and that unless it can be shown that she intendad to make the savings 
part of the estate of her husband, she would have full power of disposal over it. 

The income of the estate which on the date of the will was inthe Bank of 
Madras to the -credit of; the suit and held for the successful litigant is 
not property falling within the meaning of S,6 clause (e) of the Transfer of Pro- 
perty Act, 

Per Kumaraswami Sastri J :---In the absence of the accsptance of the 
office by the executor the property does not vest in him under S. 4 of the Probate 
and Administration Act. 

Appeals under Clause.15 of the Letters Patent against the 
Judgment of the Hon’ble Mr, Justice Sadasiva Aiyar ın 
Appeals Nos. 128 of 1918, 34 of 1919 and 213 of 1918 preferred 
to the High Court against the decree of the Court of the Sub- 
ordinate Judge of Bezwada in Original Suits Nos. 30, 88 and 
87 of 1916 respectively. 

‘The material portions of the will under consideration in 


the case were as follows :— 

Will executed on the 30th day of January 1899 by Sri 
Rajah Venkata Rajagopala Venkayyamma Rao Bahadur Garu, 
widow dt late Sri Rajah Venkataramayya Appa Rao Bahadur 
Zamindar Varu. 

I have been ill for about four months past and now there 
is much swelling and hard breathing and therefore, being afraid 
that I will not survive, I, whilelin a sound state of conscious- 
ness and understanding make the following arrangements :— 

1. Out of the jewels and other valuables belonging to me, 
I have already sold a major portiofi and spent that amount as 
well as the amount borrowed from my brother, Sri Rajah 


Inuganti Venkata Rajagopala Buchi Thammayya Bahadur Garu 
and from my younger brother, Chiranjivi Sri Rajah Inugantr | 
Rajagopala Venkatarama Chinna Rao, for the expenses of the 
Medur Estate suit and for our maintenance and other expenses, 

2. Out of the minor jewels that are remaining with me at 
present, the jewels set with diamonds and pearls shall be divided 
into three shares, and out of those shares, one share shall be 
given tomy elder brother Sri Rajah Inuganti Buchi Tham- 
mayya Garu and two shares to my yongan brother Sri Rajah 
Chinna Rao. 

3. Further, the remaining gold and silver jewels, utensils, 
etc, and also cattle, shall be given to my two primers as 
specified in paragraph 2, 


~, 
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4. The two silver mates of chobdars and orderlies, which 
belong to us” shall be given tc my junior brother-in-law Sri 
Rajah Venkata Narasimha Appa Rao Bahadur Garu. 

5. The Government promissory notes and cash relating to 


the Medur Estate which have been in the custody of Court till 


this day, as well as the interest accruing thereon till payment of 
the amount, shall be divided into four slares, and out of them, 
one share shal] be given to my elder brother Buchi Tianna 
Garu, and three shares to my younger brother Chinna Rao, 

6. Out of the Government promissory notes and cash of 
the Medur Estate which are remaining in deposit in Court and 
the jewels, etc, the amounts specified hereunder shall be first 
expended and only out of the remaining amount, one share 
shall as stated in paragraph 5, be paid to my elder brother and 
three shares to my younger brother. 


Particulars of the expenses to be incurred :— 
RS. A., P. 

1. 80,000 0 0 Rupees Eighty thousand only to my 
younger sister-in-law  Inuganti 
Kasturammah, 

2. 40,000 0 0 Rupees forty thousand to my elder 
sister-in-law Inuganti Venkata- 
ramanayamma Garu. 

> 40,000 0 0 Rupecs ‘forty thousand to my 
younger sister Damera Venkat- 
rajagopala Seethayyamma. 

24. 2,000 0 0 Rupees two thousand to Lakkaraju 
l i Bapayya Garu. 
P. Venkataramaya Rao with P. Somasundaram and B. Satya- 

narayana for the Appellant in L. P. Appeal No. 20 of 1921. 

l This is an action for the recovery of a legacy; prima facie 

Art. 123 of the Limitation Act applies. The question is when 

the legacies become payable or deliverable. We have frst to 

look to the terms of the will. If the legacy becomes payable on 

a future date or on the happening of a contingency then on that 

date or on the happening of that contingency. The contingency 

may be express or implied. Halsbury Vol. 19 page, 95. Mitra 

Vol. 2 page, 967. 

My submission is that on. the construction of the will Ex. A 
the iegacies are payable only on the termination of the 
R--62 
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litigation which was brought by Venkayamma and which was 
pending on the date of the will. Her intention 1s unmistakably 
clear, She makes a distinction between properties which are 
in her possession and properlies which are the subject matter 
of litigation and were not in her possession. The words “ till 
payment ” clearly mean when the assests are realised for pay- 
ment by court. I refer to Lord v. Lord 1. The observations of 
Turner, I. J. at pp. 787-8 exactly ftin with this case, The 
Medur Rani could never have contemplated that the mioneys 
are to be paid by the executor before the litigation terminated 
and the assets were realised by him. The legacies in this case 
are vested legacies payable on the termination of the litigation. 
Luff v. Lord2, It is immaterial how they are viewed 
whether vested or contingent, since they are payable only on 
the termination of the litigation. 

It isa well settled principle of law that there must be assets 
of the testator inthe hands of the person liable to pay the 
legacy properly applicable and sufficient to pay the legacy be- 
fore a cause of action can accrue to the legatee, From a study 


of the English cases the following propositions are fairly clear : 


(1). The statute runs only in respect of assets actually received by 
the executor or administrator. (2). While a pecuniary legatee may 
be barred a residuary legatee will never be barred in respect of 
assets received since 12 years from the commencement of 
action, Lightwood on Time Limit to Action p. 171. Banning on 
iat on 3rd Ed. p. 191. Bright v. Larcher 3 Adams v. Barry 4 
Binns v, Nichol 5, 

These principles have been applied in India in construing 
Art. 123 of the Limitation Act.. Trapoorasundaree Dossee v, 
Dehendranath Tagore 6. Chindaree ChinnaLukshini Narayanna 
v. Naralla Venkalasubha Rao T. 


In this case the assets were received only after the termi- 
nation of the Privy Council litigation in 1913. The receipt of 
money in 1905 and 1907 by the fathers of the defendants 1 and 
2 and by Parthasarthy Appa Rao cannot be a receipt of assets 
for Pee of the legacies, In this connection l will refer your 





(1867) 2 Ch. App. 783, 
(1864 34 Beav 220 at 230:55 E R. 619, 
(18591 27 Beav, 120: 54 E. R. 51. 4, 11845; 2 Collier p. 287: 70 R.R 220. 
(18.6) L. R. 2 Eq. 256. 6. (1876) I. L, R. 2 Cal, 56, 
7, (1917) 33 M, L. J. 195 at 209. \ 


Viet ous 
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Lordships to the observations of the Master of Rolls in 
Lord V. eLord | reported in the foot note where a receipt 
under similar circumstances was held not to be’ a receipt of 
assets properly applicable to the payment of legacies. It was 
nota receipt of assets gwa assets of the testator, The money 
continued to be in the court’s possession etill 1915, The security 
bonds took the place of money. 


For the purpose of Art, 123 even if we take that the receipts 
under security bonds furnish the starting point for the limita- 
tion the suit is in time. 


The next question is against whom Art. 123 applies? It is 
not restricted to actions against executors and administrators 
only. It applies even to heir-at-law or anyother person who 
` takes possession of the assets of the deceased and represents 
the estate. Thetfathers of defendants were also the heirs at law 
of Venkayamma. Mitra on Limitation Vol. II, p. 965, 4th 
Edn, Khelramani Dasi v. Dhirendra Nath Roy 4 was a suit 
against the son of an”executor by a residuary legatee, Nand 
Lal v. Gopi Lal”. In both these cases the defendant was a 
stranger not an executor or administrator. 


Whatever may be the conflict of opinion in Indian Law as 
ta the applicability of this article, after the recent decision of 
the Privy Council Maung Tun Tha v. Ma Thil 4 there seems to 
be no doubt. It completely gives the go-by to the view that the 
article is restricted to the cases of executors or administrators, 
Shrini Bai v. Ratan Bai > supports my view though the dis- 
tinction drawn therg as to the'cases of testacy and intestacy are 
unsound. Jssur Chuuder Doss v, Juggul Chunder Shaha © is not 
against me, It was not a suit to recover a legacy and any 
observation against meis only an obiter dictum. Sithanuna v, 
Narayanamina ' no doubt lays down that art, 123 is not appli- 
cable to the case of an executor de son tort. | venture to submit 
that the decision is wrong and is no longer law in view of the 
Privy Council-decision in Maung Tun Tha v. Ma Thil + see also 
Shrini Bai v, Ratan Bai 5 which takes a different view.l 





. (1867) 2 Ch. App. 782 at p, 786. 2, (1913) I. L. R. 41 Cal 271. 
(1907) 9 Bom L,R. 316. 4, (1916) L L. R. 44 Cal, 379. (C.C) 
(1918) 43 Bom, 343, 6. (1882) 1. L. R. 9 Cal: 79. 
7. (3889) I. L. R. 12 Mad, 487, 
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mi 


Under Hindu Law the heir-at-law is bound to pay the 
legacy, Strange’s Hindu law pp. 156-9, Ashutosh Bose y. Hurec 
Churn Nag |. 


$ 

Whoever takes possession of the assets of the deceased is 
bound to discharge his obligations. Radha Mohun Roy v. 
K, S. Bonnerjee 2 wherein it is clearly stated that the person who 
takes possession of the assets of the deceased is clothed with the 
same rights and is subject to the same obligations as an executor 
or administrator, See also C. P. C. S. 2 (11) where the court 
gives right to recover as against a person who is in possession 
of assets of deceased, See also Magaluri Garudiah v. Narayana 
Rungiah 3 and Narayanasami Pillai v, Abhu Sait *.. 


I would also prefer to the recent decision of the Privy 
Council in Rameshwar Singh v. Homeshwar Singh 5 for the 
proposition which I have been contending that the cause of 
action does not arise till the termination of the litigation and 
assets come into the possession of the persons liable to pay the 
legacies, Which-ever article of the Limitation Act is applied in 
this case the suit is within time, as the assets were received with 


in 3 years before suit. _ 


(C. J. We would like to hear the other side and you can 
reserve what you have further to say for a reply.) 


4 


S. Srinivasa Iyengar (with him, T. Ramachandra Rao, 
K, Rajah Aiyar and K. Balasubramania Aiyar) for respondent, 


I propose to argue 3 questions (1) A claim for mesne 
profits is not assignable and consequently, cannot be bequea- 
thed and the present suit does not lie ; (2) The Medur Rani had 
no power to dispose of the income of the estate by will ; (3) The 
suit is barred by limitation, and does- not lie at all. 


The plaint Ex. B makes it clear that Venkayamma’s claim 
was for mesne profits.and as such would not be willed away, 


(The Chief Justice ; Cannot past profits collectedibe willed ? 
I want authority for the proposition that mesne profits got in 
cannot be bequeathed.) 





1. (1871) 16 W. R. 305. 2. (1908) 10 C. W. N. 566 to 569, 
3, (1881) I. L. R. 3 Mad. 359. 4. (1905) I, L, R, 28 Mad. 351. 


5. (1920) 40 M. L. J. 1 (P. Cì). 
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Authorities go to this extent. You cannot assign mesne 
profits., I admit if she herself collected the assets she can, 
If third person collects she cannot. 

(C. J. Do you say bequest of money is a mere right to sue). 

No. 

(C. J. You have no case), A 

The will clearly shows that she made the income part of 
the estate. Shridhar Chatopadhyaya v. Kalipada Chuckerbuthy |, 
Soorjeemoney v. Dinobundo 2, 

(K. S. J. Our courts have uniformly held against the view 
you are contending for). 


I go to the question of limitation and maintainability 
‘of suit. Art. 123 does not apply to this suit as this 
is not an action against an executor or administrator nor 
against a representative of executor or administrator who is 
bound in law to pay or distribute. The defendants’ fathers got 
the money as heirs-at-law of Narayya Apparao and rever- 
sioners to his estate. (See Ex. B. 23 the decree in the case) and 
they were added as parties"in the suits by Venkayamma after 
her death, only as reversioners to the Estate of Narayya. See Ex. 
B. 5 and order theron and other documents, see Lord Studeley 
v. Attorney General >, Barnardo’s Homes v. Special Income Ta 
Commissioners 4, Okhoy Coomar Bonnerji v. Koylashchunder 
Ghosal 5, | 


The will is governed bythe Probate and Administration 
Act. S. 112 of Probate and Administration Act says the con- 
sent of the executor is necessary for the vesting of Jegacy in the 
legatee, Where there is nd consent the legatees especially the 
residuary legatees must sue for administration and the present 
suits were nol suits for administration at all, An Administra- 
tion suit cannot lie against an executor de son tort, assuming 
the defendants can be called executors de son tort without the 
legal personal representative, Cary v. Hills 6, Rowsell v. Morris 7 
I Daniels Chancery Practice 356, 

The principles of the Succession Act relating to executor de 
son tort are not applicable to a case governed by the Probate 
and Administration Act; S, 331 Indian Succession Act, * 





1. (1911) 16 C. W N. 106 2, (1883) I. L R. 10 Cal. 324, 
3. (1897) A. C. 11 at 18, 4. (1921)2 A.C. 1. 
6.: (1890) I, L. R. 17 Cal. 387. :6, 11872) L. R. 13 Eg. 79. 


7. (1874) L. R, 17 Eq. 20. 
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The defendants’ fathers and much less the defendants are 
not executors de son tori, They took:possession of {he pro- 
perty of the deceased under a claim of right or under ʻa 
colourable title in themselves. Williams on Executors Vol. 1 
pp. 182, 195. 47 L. J..Q. B. 573 : 3 M. 359 at 363; 115 E. R. 
1313 : 1920 1. Ch, 423.. 

In law the defendants are not entitled to assume the cha- 
racter of executors de son tort. They cannot continue the 
suit O. S. 35 of 1895 as regards reliefs of mesne profits, as 
Stridhanam heirs. of Venkayamma and her own legal repre- 
sentatives 42 M. 581. 

The security bonds were given for the benefit of the par- 
ties or their representatives in the previous case and cannot be 
taken advantage of by the plaintiffs in this case or the legatees 
who were not parties to the previous case, 

The Privy Council decision in Maung Tun Tha v..Ma Thit! 
isnot against me. It has not decided the question at all vide 
Nurdin Najbudin v, Umrav Bu 2, 

The current of authority is in my favour. Mahomed Risal 


Ali v, Hasin Banu *, Keshav Jagannath v. Narayan Sekharaim 4, 


Unwtavi Ali Kein v. Wilayat Ali Khan 5, Seethamma v. 
Narayana 6, Hajee Bappu v, Puthen Veeli Aiyissa 7, 

_ The heir under Hindu Law is under no obligation to dis- 
tribute or pay legacies Veerasokka Raju v, Papiah 8, Hajeesaboo 
v. Ally Mahomed 9, An executor de son tort is not liable to dis- 
tribute or pay. Under Art. 123 the action must be against one 
who is liable to pay the legacy or to distribute the share Issup 
Chunder Doss v. Juggutt Chunder Shaya !0 is in point, See also 
Okhoy Coomar Bonnerjee v. Koylash Chunder Ghosal i. ‘The 
English authorities are clearly in my favour under the corres- 
ponding English Statutes. 3 and 4 William IV Chap. 27 See 40, 
Inve Johuson 12, Rithardson inre: Pole v. Pattenden 13 Tinuns 
in rc; Nixon v. Sinith 44, 

An heir-at-law does not represent an estate where 
there is a will, if it be said that the defendants were the 
stridhanam heirs on: intestacy Matangince Dassee v. Chooney- 
mony Dassy !5, Harish Chandra Bisvas v, Puridas Das i6, 


Fe a aaam mamaaa 

1. (1916) L. L. R. 44 Cal. 379, (P.C) 2. (1921) 45 Bom, 519. 

3, (1893) I. L. R. 25 Cal. 157. (P. C.) 4. (189) l. L. R. 14 Bom. 230. 
5.. (1897) 19 All 169. 6. (1889) 12 Mad. 487. ` 

7. (1910) 34 Mad. 511 (F. B.) 8. (1902) 26 Mad. 792. 

9. (1904) I.L.R. 30 Bom, 270 ; 6 Bom. L.R. 1135. 10. (1883) LL.R. 9 C. 79 
11. (1890) T, L. R. 17 C. 387, 12. 11885) 29 Ch. D, 960. 904. 
13. (1920) 1 Ch. 423 at 434. 14, (1902) 1 Ch, 176. | 


15. (1895) 22 Cal. 903. 16. (1910) 14 C. W, N, 1041, 


_ PART XVI,] THE MADRAS LAW JOURNAL REPORTS, 495 


As regards the construction of the will, this is not the 
case of a reversionary fund. Unless legacy ts directed expressly 
to be paid at a future time, it is payable at the death of the tes- 
tator. It is not so directed in this will, [Walford v. Walford 1, 


” 


Wood v. Pensoy ?, Narendranath Sircar v. Kamalabasini 3, 
. - e . . > 
Lord v, Lord * is a case of contingent legacy and is distin- 
guishable. 


P. Venkataramana Rao in reply, 


(C. J.—We desire to hear you on the question whether z 
suit for administration lies against an executor de son fort. 


Í submit a suitilies, The English and Indian authorities 
are fairly clear. Under the English law a bill for account lies 
against an executor de son tort to the extent of assests received 
by him; and a bill for general account lies if he has received all 


the assets. Williamson Executors 11th Ed, p. 184 and” 


footnote. Coole v, Whittington 5 where Malins V. C, discusses 
the whole question, 


No doubt in Rowsell v. Morris 6 Jessel M. R, struck a 
dissenting note but in Imre Lovett: Ambler v. Lindsay 7 
‘Malins V, C. again reconsidered the question and held a 
suit will lies, He holds that the foundation for the action is 
possession of the assets. Coming to Indian law Ss. 265 
and 266 of the Succession Act are clear. . Though these sections 
are not embodied in the Probate and Administration Act, the 
principles of Ss, 265 and 266 of the Succession Act have been 
held applicable to"cases governed by it See 3 Mad. 586 and 
10 C. W. N. 566 at 569. The view of Malins V. C. has been 
followed in India, See 21 Cal, 311 at 317 and 318 and 28 Mad, 
351. 


Executor de son tort's representalives are equally liable. 
Halsbury Vol, XIV p. 151. Coote v., Whittington 5 where a pur- 
chaser from an executor de son lori was made liable, 








1. (1912) A, C. 658 2. 13 Ves. 333 : 33 E R, 316 at p, 318. 
© B, (1896) 23 Cal. 563 (P. C.) 4. (1867) 2 Ch, A. 782. 
5. (1973) 16 Eg. 534. 6. (1874) 17 Eq. 20. 


7, (1875) L. R. 3 Ch. D. 198. 
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(C. J.—We will allow amendment of the suits for adminis- 
tration by adding the necessary words, You may put in a 
petition. } i 

The Court delivered the following 


Judgments :—The Chief Justice—This case is an instance of 
the appallingly protracted litigation in this country which has 
been recently described by the Privy Council “as a disgrace to 
any civilised community”. The money in dispute was left by 
will by a large; number of legacies, some of them of small 
amounts, to persons in humble positions. The plaintiff sues as 
assignee of some of the larger legacies. The testatrix died in 


“in 1899 and, assuming the money in dispute to have been dis- 


posable by will by the testatrix, there was enough to pay all le- 
gatees, but up-to now nothing has been paid to any of them ; 
and those who are still alive and can be traced are now told 
thal they will not receive anything until this case has been once 
more to the Privy Council, for the case has been brought be- 


- fore us with documents prepared in the form of a Privy Coun- 


cil appeal, and we have been told by the defendants that our 
views on the subject are only being taken in passing. I venture 
to hope that other counsels may prevail and this litigation has 
at last come to an end, for, in my view, the defendants have no 
sort of merits on their side and no sort of defence to the action. 


The facts are fully set out in the judgment of the Subordi-. 
nate Judge, but I think it is necessary for me to recapitulate them 
shortly so far as they are relevant to the present dispute, In 
1892, the boy known as the Medur minor, whose father had died 
in 1888 but whose mother, Venkayamma, known as the Medur 
Rani, the testatrix, was still alive, was adopted by Papamma 
Row, the widowed Rani of Nidadavole. The Medur minor 
died in 1895, still a minor and unmarried. Litigation at once 
began between his mother and his adoptive mother as to whe- 
ther the adoption was legal or illegal, each claiming a widow’s 
estate in the Medur property, which up to the time of his death 
was being administered by the Court of Wards, and after his 
death either by the Court of Wards or by Court Receivers. A 
large sum of money representing the income of the Medur Es- 
tate, and including the income arising between the death of the 
minor and the death of the testatrix which took place in March 
1899, was paid intoa Bank to the credit of the Subordinate 
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Judge in whose Court the ‘litigation bétween the widows was 
then pending. Shortly before the testatrix’s death she made a 
will in favour of some of the plaintifis and persons who have 
assigned their rights to the first plaintiff and others, An execu- 
tor was named in the will but he did not act and died shortly 
after the testatrix, The pending litigatign was continued by the 
fathers of the present defendants who were the paternal uncles 
of the Medur minor and claimed, on the basis -that the adop- 
tion was bad, to succeed to the testatrix as the heirs of the 
Medur minor and his father. On December 2, 1899, the Subor- 
dinate Judge held that the adoption was good and that, therefore, 
Papamma Row succeeded to him. On December 5, 1899, 
Papamma Row died. Her heirs were the 1st plaintiff and the two 
uncles of the Medur minor referred to above, who happened to 
be closely related to the Nidadavole Rajah as well as to the 
Medur Raja. Onthe death of Papamma Row, the Ist plain- 
tiff filed a suit for partition and he claimed, on the basis that 
the adoption was valid, one-third of the Medur estate, and he 
also became a party to fhe pending appeal asa representative 
of Papamma Row, But the uncles on the other hand, on the 
basis that the adoption was bad, Claimed half each. It is to be 
remembered that, if their contention was right, the testatrix 
had a Hindu widow’s estate in the Medur property from the 
time of the death of the minor until her own death. In 1903 the 
District Judge held the adoption to be invalid. Every one 
appealed and the cases were heard together and in November 
1905 the High Court of Madras held that the adoption was 
valid, The position then was that the testatrix had no interest 
in the money in Court and the 1st plaintiff and the two uncles 
divided the Medur property including the money in Court as 
heirs of Papamma Row. The uncles and the 1st plaintiff then 
applied to the Court for payment out of the money and, notice 
having been given of appeal to the Privy Council, they, all 
being men of position and means, were allowed to take the 
money out giving bonds that they. would return it if the Court 
so ordered. Owing to whatseems to be most unreasonable 
delay on the part of the parties, it took no less than 9 years 
before the case was disposed of by the Privy Council. Their 
Lordships reversed the decision of the High Court and held 
that the adoption was invalid, and the present appellants, who are 
the sons and representatives of the uncles, who had meanwhile 
R—63 


v. 
Venkatadri 
Appa Rao. 


Sir Walter 
Scnwahe, 
C j} 


Partha- 
sarathy 
Appa Rao 
v. 
Venkatadri 
Appa Rao, 


Sir Walter 
Schwabe, 
Gef: 


498 THE MADRAS LAW JOURNAL REPORTS. (VOL. XLHI. 


died, were held entitled to divide the Medur Estate. 
They had said nothing to the Privy Council about the tgstatrix’s 
will and so they got a decree for the whole estate including the 
money in Court. They knew perfectly well all about the will 
all the while ; in fact, their fathers had been litigating about 
some jewellery which was the private property of the testatrix 
and had been disposed of by her under that will and had them- 
selves put forward the will, which they said they disputed, as 
one ground why neither of them should have the custody of 
the whole of that private property ; and execution proceedings 
in that suit were being continued against the present defendants 
as late as 1916. 

As between the parties to the Privy Council appeal, the 
defendants were entitled to the money, and that is all their 
Lordships had before them and all that their Lordships decided 
or intended to decide. There is no reason to think that the 
defendants were acting in any way improperly or dishonestly in 
saying nothing about the will, and, in my view, they must be held 
to have taken what was given by the judgment on the terms that 
they would hold so much of it as passed under the will of the 
testatrix as her representatives, if the will was good and the 
property hers but would take it for themselves if, as they were 
about to allege, either the will was invalid or she had no power 
of disposal over the money. | 

The money in question was the income of the Medur 
estate during the period the testalrix was entitled to a 
Hindu widow’s estate in it. After judgment the defendants 
applied for payment to them by the dst plaintiff of the one-third 
he had had out of Court and to be allowed to retain the two- 
thirds which their father’s had got on the terms of the security 
bunds referred to above. And it was in due course ordered 
that the 1st plaintiff should repay his share to them and that 
they might retain their shares. In my judgment, the date of 
this order, viz., January 30th, 1915, is the date on which they 
first became possessed of any of the moneys in dispute. Before 
that their fathers had had a part and they had had that part 
only on terms that they should hold it at the disposal of the Court 
and they could have resisted any claim for payment of it by any 
one else, The one-third which had been in the possession of 


ihe ist plaintiff was, in fact, repaid between 1914 and 1916 and 


received by the defendants in 1917 and that one-third, we are 
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told, and it has not been contradicted, was'in itself sufficient to 
satisfy all the claims in this case. This suit was filed in April 
1915. The defences raised were that the will was not genuine, 
that the testatrix had no right to dispose of the property, and 
‘Limitation Act. The first failed and has disappeared from the 
suit. The second failed but it is one'of the grounds of appeal, 
The law is that a Hindu widow is entitled to the income of the 
estate and can dispose by will of accumulation. of it, at any rate 
when she does anything to show that she claims it as her own, 
and does not intend such accumulation to form part of her 
deceased husband’s estate. It has been held, and in my judg- 
ment rightly held, that she had donevall that was necessary, 
She could not handle the money as it was in Court; but she 
sued for it as hers and she left it specifically by the will. There 
remains the question of the Limitation Act, which, if intended 
to simplify the law of limitations of actions in this country, 
scems, as far as my short experience goes, to have signally failed 
in its object. For it seems almost common form to raise the 
statutes as a defence in litigation here, and a very large amount 
of judicial time is occupied in deciding difficult points under 
that statute. The Article which was relied on by the appellants 
was Article 62 barring suits for money had and received in 
three years, and, failing that, Article 120 barring suits not other- 
wise provided for in 6 years, It is contended that the defen- 
dants or their fathers received the money in 1905 to the use of 
the legatee, or, at any rate, could have been sued for it more 
than 6 years before action. The respondents, on the other 
hand, say that, if any Article applies, it is Article 123 barring 
suits for legacies in 12 years, But, in'my judgment, the short 
answer to this defence is that, as stated above, the defen dants 
or their fathers did not receive any money which could be con- 
sidered as available for the legacies until 1915 and, further, as 
regards that part which they received from the tst plaintiff and 
which is, we are told, enough to satisfy these claims, they did 
not receive it until 1917. 


Further, on the proper construction of the will in my judg- 
ment, the legacies could not be sued for until the termination 
of the litigation which did not occur until the decision of the 
Privy Council in 1913, that is, within 3 years of the’ commence- 
ment of the suit. By the will the testatrix purports to leave 
Government promissory notes and cash relating to the Medur 
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estate then in the custody of the Court and interest accruing 
thereon till payment. She recognised that the money,was not 
then available for the legacies and could not become available 
until the Court had released it, and this the Court never did 
until after the Privy Council decision ; fora temporary release 
to the defendants or to ¢heir fathers and the Ist plaintiff on the 
terms stated above is, in my judgment, for this purpose not a 
release at all ; and. the money must be treated as having remain- 
ed in Court. If that is right, those legacies did not become pay- 
able till 1913. Further, by the law of India, as by the law of 
England, the legacies are not payable until there are available 
assets to pay them and, therefore under the statutes of limitation 
time does not begin to run until there are available assets, See 
Lord v. Lord 1, In re Johnson Sly v. Blake 2, Adams v. Barry ”, 
Rameshvar Singh v. Homeshvar Singh 4, Nandlal v, Gopilal >. 


in this case there were none available until after the Privy 
Council decision. Even if there had been available assets 
before that, the earliest date on which it has been suggested 
that they were available is 1905. In my judgment, the Article 
that applies is Article 123 and the action isin time. But it is 
contended that this Article only applies to actions against exe- 
cutors and administrators and that neither the defendants nor 
their fathers were either. But, in my judgment, this, Article 
applies to any one in possession of the estate and bound to pay 
legacies. If the defendants or their fathers did not take this 
money as representatives of the testatrix they took it as execu- 
tors de son tort, for their fathers intermeddled with the estate 
and had possession of it or part of it in 1905, and they them- 
selves intermeddled after their respective father’ s deaths, and as 
to part after the decision of the Privy Council in 1913. An 
executor de son tort takes all the liabilities of an executor, and 
it would be a curious thing if claims to legacies against ie exe- 
cutor were not barred until the lapse of 12 years but claims 
against executors de son tort were barred in a shorter period. 
That this Article applies to persons other than the executors in 
possession of an estate has been decided in several cases, In 
Khetramani Dasee v, Dhirendra Nath Roy 6, it was held to apply 
to a case of a son of the executor in possession of an estate, In 


1, (1867) L. R, 2 Ch. A. 782 2, (1885) 29 Ch. D. 964 at p. 971. 
3, (1845) 2 Collier. 285. 4. (1920) 40 M.L.J, L, 
5. (1907) 9 Bom L, R. 316. 6. (1913) 1. L. R. 41 Cal. 271, 
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Maung Tun Tha v, Ma Thil 1, the Privy Council held that 
Art, 123 applied to a case of a claim to a share of the estate 
against co- heirs in possession of an estate where there was in- 
testacy. See also the observations of Macleod, J in Shirinbat v, 
Ratanbai 7, where he points out that this section applies to any 
one who is the executor of a will or otherwise represents the 
estate of the testator. In my view, Art. 123 applies to suits for 
legacies against any person rightly or wrongly in possession of 
the estate under such circumstances that he is bound to deal 
with it as the estate of the deceased. 


It is argued finally that an executor de son tort cannot be 
sued by a legatee at any rate, in the absence of the legal per- 
sonal representative. But, in any view, this rule, if it be a rule, 
applies only where there is any legal representative. In Eng- 
land there would seem to have been some difference of opinion 
between Malins, V. C., and Jessel, M, R. on the point, and if 
it was necessary for me to express an opinion, I should say that 
I prefer the reasoning on this point of the former—See Coole 
v. Whittington 3, Rowsell v. Morris 4 , In re Lovett : Ambler v. 
Lindsay 5. Nor do I think that when a representative of the 
deceased or a person in possession of the estate is proved, as in 
this case to have received enough to pay all demands against 
the estate in full, any such rule can apply. In my judgment, 
this action for the legacies lies against the defendants. 


The question arises as between the other legatees and the 
residuary legatee as to the date from which the legacies bear 
interest. The rule is stated by Lord Cairns in Lord v, Lord © 
thus : “ A legacy payable at a future day carries interest only 
from the time fixed for its payment.’ On the other hand, where 
no time for payment is fixed, the legacy is payable at, and 
therefore bears interest from, the end of a year after the testa- 
tor’s death, even though it be expressly made payable out 
of a particular fund which-is_ not got in until after a 
longer interval”. In the same case, Romilly, M. R put 
this instance: “If the testatrix had said, ‘I give £2,000 to 
my brother,’ and had then directed that this should be paid to 
him when the litigation was over, and whenthe money was 
received, he would have been entitled to receive that £2,000 








n—— -L -lM AT 


1, (1916) T. L. R, 44 Cal, 379. (P. G.) 2, (1918) I, L.R. 43 Bom, $45 at 860 
3. (1874) L, R. 16 Eg. 534. 4, (1874) 17 Eq. C. 20. 
5. (1876) L. R.3Ch D. 195. 6. (1867) L. R. 2 Ch. A, 782 at 789, 
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with interest from one year after the death of the testatrix; but 
it is quile a different thing where the payment of the money is 
part of certain trusts which are to arise at a future period.” 
This rule as stated by Lord Cairns is approved by the House of 
Lords in Walford v. Walford 1, 

In my view, the true construction of this will is that the 
legacies are intended to be given to the legatees as from the 
testatrix’s death and to become due at once, but that it was 
recognised by the testatrix that they would not in fact be paid 
until the determination of the litigation as the funds would not 
be available for their payment until then, and, in my view, 
these legacies come within the first part of the rule enunciated 
by Lord Cairns and within the instance given by Lord Romilly . 
above. In Walford v, Walford,’ Lord Haldane referring to the 
will in that case says: “There is not to be found a direction 
in the will that the legacies are not to be paid till the fund 
falls in.” In this case there is no direction to be found that 
the legacies are not to be paid until the determination of the 
litigation though, no doubt,as I have pointed out, it was 
recognised that they would not be; but as the funds were 
invested and bearing interest, | can see no reason for holding 
that the testatrix’s intention as expressed in the will was that 
the legatees should not get interest, but that the interest should 
accumulate for the sole beneht of the residuary legatee. It 
follows that, in my judgment, these legacies bear interest at the 
rate of 6 per cent. from one year after the death of the testatrix. 

The plaintiff in this case claims legacies of Rs. 80,000 and 
Rs. 40,000 and interest thereon and also as residuary legatee. 
To arrive at the amount due to him as residuary legatee, an 
account will have to be taken and, for that purpose, the case 
will have to be remanded; he is entitled now to a declaration 


that he is entitled to the amounts claimed for the two specific 


legacies and interest thereon at 6 per cent. from one year after 
the death of the testatrix and to a declaration that heis entitled 
to receive from the defendants whatever amount is found on 
taking an account to be the residue of the estate. 

L. P. A. No, 26 of 1921, 

The plaintiff is entitled to a declaration that she is entitled 
to her legacy.of Rs. 40,000 and interest at 6 per cent, from one 
year after the death of the testatrix. 

1 1912 A, C. 658. 7 


Qa 
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EsP A. No. 24 of 1921; 

The plaintiff is entitled to a declaration that he is entitled 
to the legacy of Rs. 2,000, and interest at 6 per cent. from one 
year after the death of the testatrix, 

Accounts will have to be taken and the judgment of the 
Court will be in the form proposed by Kumaraswami Sastri, J. 
The respondents must pay the costs of the appeal ; those in the 
lower Court are provided for in the judgment of Kumaraswami 
Sastri, J. 

Coutis Trotter, J].:—I am of the same opinion. 

The facts of this case are extremely complicated and it 1s 
no doubt that complication which ‘has led to so much litigation 
and to such divergences of judicial opinion. But, when the 
facts are once understood and marshalled, it seems to me that 
“the points that emerge as sufficient for the determination of 
this case are comparatively simple anditisnot necessary to 
refer to much of the vast record that has been piled up. I need 
not go over again the task of analysing those facts which my 
Lord has fully;done. 

The only plea urged before us is that of limitation. Two 
questions arise, “ when were the legacies actually payable ? ” 
and “ when were these assets available for the purpose in the 
hands of those whom it is “sought to make responsible for 
that payment ?” a 

As to the first question, I confess I feel no difħculty what- 
ever, It arises on the construction of the will of Venkayamma. 
At the time when she made that will, by common consent she 
was not in possession of the properties of which she purported 
to dispose, and to her knowledge they were the subject of 
litigation which wat still in progress. Apart from the express 
reference to the litigation in the will, it appears to me that, as 
a matter of construction, to ascertain her intention, it must be 
supposed that she did not intend her executors to pay the 
legacies until they had effectual possession of the assets. That 
principle is recognised expressly by Lord Justice Turner in 
Lord v. Lord | though, no doubt, in that case there were also 
express words in the will. It seems to me a most unreasonable 
construction to suppose that the testatrix gave a mandate to her 
executors which ex hypothesi they would be unable to carry out 
until the happening of events, which to the knowledge of the 

71. (1867) 2. Ch: App. 782. 
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ae testatrix might never happen at all. So much for the construc- 
Appa Rao tion of the will, n ' 
Venkatadri Apart altogether from the intention of the testatrix, there 
Appa Rao. is no obligation on the executors to pay the legacies until they- 

Coutts have effective possession of the assets of the _ testatrix. 


Troner, Js It seems to me clear that they never obtained effective posses- 
sion of the assets until the fructifying of the final decision of 
the Privy Council in 1913, which was not till some years after’ 
the judgment. I am utterly unable to appreciate the argument 
that the taking out of the actual meney from Courtin 1905 on 
deposit of security was, in any sense, an effective possession of 

the assets such as, in my opinion, the law requires, The money 
which they were taking out was taken on condition of its being 
returned in a certain event and its place was taken in Court by 
an obligation to repay and the deposit of security which the? 
Court, for practical convenience and to prevent the cash being 
tied up uselessly, agreed to treat as the equivalent of the cash 
originally deposited. It seems to me that the assets were 
throughout iz custodia legis and that, if the executors had been 
called upon to pay the legacies when they took it out, it would 
have been a complete answer for them to say, that they had 
only conditional possession of the assets and that they could 
not be compelled to pay away sums of money which they might 
never be able to recover, and which in certain contingenciés 
they were personally bound to account for and replace in Court. 
| agree, further, with my Lord in thinking that Art, 123 applies 
to such a case as the present even where the person sued is not 
an executor but a person who is, in fgct, in possession of the 
estate in circumstances which render him accountable in 
equity tothose having claims upon theestate. This is in 
accordance with the observations of Macleod, J. in Shirinibai 
v. Ratanbai | and, although there is no record of any argu- 
ment on the point, it is clear that the decision in Maung Tun 
Tha v. Ma. Thit, 2 could not have taken the form it did, if the 
construction contended for by the respondents was sound, 

As regards the relief to be given, ama little more doubtful, 
Assuming the decision of Sir George Jessel, M. R. to be right 
and that of Malins, V.C., in Coote v Whittington 3 to be wrong, 
1 do not think that that involves more than that the executor, 


a ———————— 


|, (1918) T. L. R 43 Bom. p. 845. 2, (1916) I. L. R. 44 Cal. 379. 
3. (1874) L. R. 16 Eq, C. 534. 
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if such exists, is a necessary party to a suit against an executor 
de son tort, But I agree with the form of order proposed cby 
Kumaraswami Sastri, ]., which follows the usual form of order 
in these suits on the original side of this Court. With regard 
to the date from which interest should be calculated, 1 agree 
thit wa should apply the doctrine of Lord v. Lord ! and treat 
this bequest as debitum in praesenti, Solvendum in futuro. I 
do not do so merely out of respect for the authority of that 
case; there are many English rules as to the ‘construction of 
wills and administration of estates which 1 should hesitate. to 
apply to this country, where large dispositions of property are 
made without any recourse to professional ‘assistance. But in 
this case, the testatrix may well be supposed to have contemp- 
lated that if and when the assets come to hand, they would 
come increased by an awepi of interest—as in fact they did. 

Kumaraswami Sastri, J :—These appeals arise out of a will 
executed by the Ram of Medur. The appellant in Letters 
Patent Appeal No, 20 of 1921 represents the residuary legatee 
under the will and the appellants in Letters Patent Appeals 
Nos, 24 and 26 of 1921 are two of the pecuniary legatees. The 
respondents who are the same in all the appeals are the persons 
who have been declared by the decree of the Privy Council to 
be entitled to the Medur Estate. In order to understand the 
contentions of the parties, it is necessary to refer to the litiga- 
tion in connection with the Medur and Nidadavole estates which 
originally formed part of the Nuzvid Zamindari. 


in 1890 the Medur estate was held by Narayya Appa Rao 
who was a minor and the Court of Wards was in management. 
He was adopted on the 27th of December 1890 by Papamma 
Rao who succeeded to the Nidadavole estate on the death of 
her husband, but the Court of Wards continued to hold posses- 
sion of the estate in spite of the adoption. On the 4th of 
August 1895 the adopted son died a minor and unmarried, and 
disputes arose as to the succession to the Medur estate, The 
natural mother of the Medur minor claimed to succeed to 
the estate as his heir on the grounds inter alia that the adop- 
tion of her minor son by the proprietrix of the Nidadavole 
estate was invalid and that assuming to be valid the adoption 
divested the minor of his right to the Medur estate. The con- 
tention of Papamma Rao, the adoptive mother, was that the 
1, (1867)L,R.2ChA.78 | | 
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adoption was valid and that on the death of the adopted son 
she became entitled to the Medur estate» On the 21st of Octo- 
ber 1895, Venkayamma, the natural mother of the minor, fled 
Original Suit No. 35 of 18¥5 on the file of the Ellore Sub- 
Court against Papamma Rao and the Court of Wards claiming 
the Medur estate and the accumulations in connection with 
that estate which wer® in the possession of the Court of 
Wards, and subsequent mesne profits. Vatious defences were 
raised which it is unnecessary to.consider for the purpose of 
these appeals. During the pendency of this suit on the 30th 
of January 1899, Venkayamina executed the will marked Exhi- 
bit A whereby she disposed of her Stridhanam jewels and other 
moveable properties belonging to her and also the Government 
promissory notes and cash relating to the Medur estate which 


" were in the custody of Court as well as the interest accruing 


thereon, After providing for certain pecuniary legacies set out 
in the will she bequeathed the residue of the Government 
promissory notes and cash to her two brothers, The appellant 
in Letters Patent Appeal No, 20 of 1921 who is the Rajah of 
Bhadrachalam got an assignment of two legacies of Rs. 80,000 
and Rs, 40,000, which were bequeathed to the sister-in-law of 
the Medur Rance and also of the residue which was bequeathed 
to her brothers, The Appellant in Letters Patent Appeal No. 26 
of 1921 got a legacy of Rs. 40,000, and Bapayya, whose legal 
representative is the Appellant in Letters Patent Appeal No. 24 
of 1921 got a legacy of Rs, 2,000. Venkayyamma, the testatrix, 
died on the 9th of March 1899, and Rangayya Appa Rao and 
Venkata Narasimha Appa Rao, two of the paternal uncles of 
the last male-holder who were the’ reversionary heirs to the 
Medur estate, were brought on record as her legal representa- 
tives, Under Hindu Law they would also ke the legal repre- 
sentatives of the deceased testatrix and in the absence of a will 
they would thus be not only the heirs of her husband but also 
of her deceased son and her own stridhanam heirs. They ap- 
plied to be brought on record on the ground that they became 
entitled to the Medur estate and to continue the suit as laid by 
her, and on the 20th of July 1899 they were brought on record. 
On the 2nd of December 1899, the suit was dismissed, the 
Subordinate Judge holding that the adoption was valid and 
that in consequence of the adoption Venkayamma was not en- 
titled to succeed to her son, the Medur estate having passed, 
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by reason of the adoption and on the death of the adopted 
boy, to Papamma Rao. The two legal representatives who 
were brought on record as reversioners filed Appeals Nos. 
122 and 123 of 1900 in the High Court against the decree of 
the Subordinate Judge of Ellore. Before the appeals were 
filed, Papamma Rao died on the Sth of December 1899, So 
far as the Nidadavole estate was concerned, the reversionary 
heirs to that estate on the death of Papamma Rao were the 
teversioners to the Medur estate and also Parthasarathi Appa 
Rao, the Rajah of Bhadrachalam. So that the position was that 
if the decision of the Subordinate Judge with regard to the 
Medur estate was right, both the Medur and Nidadavole es- 
tates would be divided into three shares between the two 
reversioners claiming the Medur estate and Parthasarathi Appa 
Rao, whereas, if the appeal was successful and the contentions 
of Venkayamma were upheld, the Medur estate would be divid-. 
edinto two shares between the two reversionary heirs of 
Venkayamma and the Nidadavole estate would be divided into 
three shares between the three reversionary heirs to the Nida- 
davole estate, two of whom also happened to be the rever- 
sionary heirs to the Medur estate, On the death of Papamma 
Rao, Parthasarathi Appa Rao, the Rajah of Bhadrachalam, filed 
Original Suit No. 44 of 1899 on the file of the District Court 
of Godavari for a partition of both the Nidadavole and Medur 
estates, claiming one-third share in each,-against Rangayya Appa 
Rao and Venkata Narasimha Appa Rao, In this suit the conten- 
tion was raised by the defendants that Papamma Rao was 
coerced into adopting the Medur minor, that she had no 
authority to make the adoption, and that consequently the plain- 
tiff had no right to any share in the Medur estate, The District 
Judge dismissed the suit as regards the Medur estate and gave 
a decree to the plaintiff for a third share in the Nidadavole 
estate. An appeal was filed against this decree of the District 
Court. The appeals filed against the decree of the Subordinate 
Judge’s Court, Ellore, in the suit filed by the Medur Ranee and 
the appeal filed against the decree of the Godavari District 
Court in the suit fled by Parthasarathi Appa Rao were heard 
together in the High Court, and judginent was pronounced on 
the 20th of November 1905. The High Court, while con- 
firming the decision of the Subordinate Judge of Ellore in 
egard to the Medur estate and holding that. the adoption was 
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valid, negatived the title of Venkayamma to the Medur estate, 
It also held that the Nidadavole estate was partible and, passed 
a decree dividing both the Nidadavole and Medur estates nto 
three shares, giving a third to each of the three claimants. An 
appeal was filed to the Privy Council against the decree of the 
High Court and, on the 10th of December 1913, their Lord- 
ships of the Privy Council held that the adoption by Papamma 
Rao was invalid for want of authority to adopt, that Venka- 
yamma consequently succeeded to her son as his natural 
mother and that after her death the Medur estate went to the 
two reversioners, The consequence of the decree of the Privy 
Council was that the Medur estate was divided into two shares 
and the Nidadavole estate into three shares. The result also 
was that Venkayamma, the natural mother of the minor whose 
adoption was held to be invalid, became entitled absolutely to 
the income of the Medur estate which had accumulated from 
the death of her son on the 4th of August 1895 to her own 
death on the Sth of March 1899 andshe got disposing power 
over the accumulations. During the pendency of this long 
litigation, the Medur eState was for sometime under the Court 
of Wards and afterwards under a Receiver and the income 
from the estate, after meeting the necessary expenses, Was 
being deposited in Court under orders passed from time to 
time, In January 1899, Mr. V. L. Narasimham who was the 
Receiver, deposited, in pursuance of the orders of the High 
Court, all the Government papers and accumulations in his 
hands in the Bank of Madras to the credit of the suit in the 
Ellore Sub-Court. A’ Receiver wag also appointed to the 
Nidadavole estate by the District Judge of Godavari in the liti. 
gation in his Court but he had no control over the Medur funds 
which were deposited in Court by Mr. Narasimham and which 
remained to the credit of the suit in the Ellore. Sub-Court, 
After the disposal of the Medur suit in the Sub-Court of Ellore,: 
Rangayya Appa Rao applied on the 9th of February 1904 that 
he may be paid a third of the monies deposited in the Bank of 
Madras and an order was passed directing payment to him on 
giving security. Venkata Narasimha Appa Rao also applied for 
the payment of one-third share to him and got a similar order 
from the High Court. Security bonds were executed by both 
these persons whereby they undertook to return the money ‘if they 
were ultimately found not to be entitled to it. The balance of 
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one-third continued to remain in the Sub-Court of Ellore and 
after the appeals were disposed of, holding that both the estates 
were divisible into three shares, the Rajah of Bhadrachelam 
applied for payment to him of a third share which amounted 
to Rs. 7,78,000 odd, to which he was entitled under the decree 
of the High Court, and, on the 14th of February 1907, he 
obtained an order for payment on giving security. On the re- 
versal of the decrees of the Madras High Court by the Privy 
Council in 1913 the Medur estate became divisible into two 
shares and not into three, and the Rajah of Bhadrachalam who 
was declared to have no right to the Medur estate had to re- 
turn the money -which he drew under the orders of the High 
Court in 1907, Proceedings were thereupon instituted by the 
reversionary heirs to the Medur estate against the Rajah of 
Bhadrachalam and orders were passed, the upshot of which was 
that the Rajah of Bhadrachalam had to refund the money. 
Proceedings went on from 1914 to 1916, and the Medur rever- 
stoners recovered the money from the Rajah of Bhadrachalam 
in execution in 1917. | 

I have so far dealt with the litigation relating to the Medur 
estate, As regards the personal property belonging to Ven- 
kayamma, it was taken possession of by Rangayya Appa Rao, 
one of the two heirs to her personal property under Hindu Law, 
and the other heir Venkata Narasimha Appa Rao filed on the 
10th of March 1902, O. S, No. 8 of 1902 on the file of the Sub- 
Court, Kistna, against Rangayya Appa Rao, Claiming one half 
of the personal property. The value of the property was stated 
to be Rs. 10,589-0-10, and the plaintiff claimed Rs. 5,294-8-5 
being the half share. No reference was made to the will. In 
the written statemept filed by the defendant he stated that he 
heard that Venkayamma had executed a will leaving certain 
legacies, that the legatees had brought a suit, and that, unless 
it can be proved that the will was not genuine or the provisions 
thereof were not.valid, the entire property in the suit would 
have to pass to the legatees, It was also pleaded that, in view 
of the contingency ofthe suit by the legatees succeeding, the 
plaintiff should execute an agreement undertaking to give one 
half of the property to them. Although the will was set up in 
this suit, the Subordinate Judge decreed a partition on the ground 
that the plaintiff and the defendant were the Stridhanam heirs of 
Venkayamma and that the pendency ofa syit by the legatees 
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under the will was no ground for refusing relief. The suit by 
the two legatees, to whom, under the terms of the will of Ven- 
kayamma, her jewels and moveable properties were bequeathed, 
was filedon the 10th of March 1902 against Rangayya Appa 
Rao and Venkata Narasimha Appa Rao and was numbered as 
O. S. No. 15 of 1902. The plaint set out the will and alleged 
that the executor who wås appointed under/the will died with: 
out making any arrangement regarding the property, that the 
lst defendant took possession of the moveables and that the 
2nd defendant was also laying claim to the same. The defen- 
dants filed a written statement pleading that they were not 
aware of the execution of the will, the burden of proving which 
was on the plaintiffs, that the testatrix was not in a position to 
execute the will and that, even if the will was genuine, the 
properties specified in the will pertained to the Medur estate 
which the testatrix had no power to will away. They stated 
that, if the will was genuine and the testatrix had disposing 
power, they had no objection to the proper ties disposed of being 
decreed to the plaintiffs. A decree was passed on the 30th of 
March 1904 holding the will to be genuine and that the testa- 
trix had power of disposition over the moveables claimed in the 
suit and decreeing the claim of the two legatees. Execution pro- 
ceedings went on till 1916 and the decree was executed. The 
present suits were brought in 1916 to recover the residuary 
legacies and also-the four pecuniary legacies bequeathed under 
the will. The Subordinate Judge dismissed the suits as barred by 


‘limitation. An appeal was held to the High Court Mr. Justice 


Sadasiva Aiyar held that the decision 9f the Subordinate Judge 


was right, while Mr. Justice Phillips held that the suits were not 


barred by limitation, and hence these Letters Patent ‘Appeals 
against the decision of Sadasiva Atyar, J. dismissing the suits 
as barred. | 

The main contentions raised by the, defendants before us 


are (1) that the Medur Rani had no disposing power over the 
profits of the Medur Estate which were depositedgin Court, (2) 


"that, even if she had, the plaintiffs have no cause of action 


against the present defendants, and (3) that the suit is barred by 
limitation. | 

Before proceeding further, it is necessary to consider the 
terms of the will, as to the genuineness ofjJwhich there is no 
dispute. Paragraphs 1 to + relate to the jewels and other 


\ 


r 
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moveable properties which belonged to the testatrix and which 
were inher possession. She states that she had to sell the major 
portion of them for litigation and for personal expenses and 
that she had in addition to borrow money from her two bro- 
thers, She directs that her jewels, vessels, utensils, etc, which 
are specified in paragraphs 2 and 3 shguld be divided between 
_her two brothers, her elder broiher getting one share and her 
younger brother getting two shares; she gives two silver maces 
to her brother-in-law, Venkata Narasimha Appa Rao (who 
was one of the reversioners to the Medur Estate and brought 
himself on record as such). Paragraphs 5 and 6, which are 
material to the present suit, run as follows:—“ 5. The Govern- 
ment promissory notes and cash relating to the Medur Estate 
which have been in the custody of Court till this day as well 
as the interest accruing thereon till payment (or more correctly 
realization) of the amount, shall be divided into four shares, and, 
out of them, one share shall be given to my elder brother, 
Buchi Thammayya Garu, and three shares to my younger bro- 


ther, Chinna Rao; 6. „Out of the Government promissory notes ` 


and cash of the Medur Estate which are remaining in deposit in 
Court and the jewels, etc., the amounts, specified hereunder shall 
be first expended and, only out of the remaining amount, one 
share shall, as stated in paragraph 5, be paid to my elder brother 
and ihree shares to my younger brother.” Then follow under 
the heading, “ Particulars of the expenses to be incurred”, the 
27 pecuniary legacies. The first and second legacies of 
Rs. 80,000 and Rs. 40,000 have been assigned over by the 
legatees to the Rajah of Bhadrachalam who in addition has got 
an assignment from the residuary legatees under paragraphs 5 
and 6 of the will, af the residue which will goto them, The 


third legacy of Rs. 40,000 is given to Seetayamma, the appellant ` 


in L. P. A. No. 26 of 1921, and the legacy of Rs. 2,000 
(item 24) is given to Papayya whose legal representative is the 
appellant in Letters Patent Appeal No. 24 of 1921, 

As regards the disposing power of Venkayyamma, I have 
little hesitation in holding that she had power to dispose of the 
income which arose from the Medur estate from the 4th of 
August 1895, the date of the death of her son, to the 9th of 
March 1899, the date of her ‘death. It has now been settled 
that a Hindu widow has absolute contro] over the income of the 
property which she inherits from her husband, subject of course 
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to the payment of the debts left by him, ` and that, unless it can 
be shown that: she intended to make the savings part gor the 
estate of her husband, she would have full power of disposal 


Over it, In Saodamini Dasi v. The Adminisiralor-General of 


Bengal 1 it was held that a widow was entitled to dispose of the 
income which accumulated during her tenure as widow of her 
husband’s estate. Dealing with the contention that the savings 
of a Hindu widow should be presumed to have been made for 


the benefit of her husband’s estate, their Lordships observed 


on the facts of that case that the widow never got her husband's 
estate in her possession, that there was no room for any 
such presumption,-and that she did nothing to indicate an 
intention to make the fund received or interest .on it part of 
her husband's estate, or to justify the inference that she wished 
it to revert to hər husband’s heirs. These remarks apply with 
equal force to the present case where Venkayamma was never 
in possession of her son’s estate as heir, it having remained in 
the possession of the Court of Wards from the date of her son’s 
death, when her title accrued, to the date of her own 
death in 1899, The estate was under litigation and.the income 
of the estate was being deposited in Court subject to the result 
of the suit-which she had filed. There was therefore nothing 
to raise any presumption that she intended the income te be 
an accretion to the estate. All that was held in [sri Dutt Koer, 
v. Hansbutli :Koerain 2, is that where a'widow has made no 
attempt to dispose of her savings in her lifetime, those savings 
will follow the estate from which they arose, but that where a 
widow who might have spent thesingome as it accrued has in 
fact saved it and has not added it to the estate, she is entitled to 
dispose of the savings as she pleases. Thee question depends 


“upon her intention which is evidenced by her conduct in deal- 


ing with the after-purchases, In Akkanna v, Venkayya, 3, it 
was held that the presumption ‘is that the acquirer of property 
intends tc retain dominion over it and that in the case of a 
Hindu widow the presumption is none the less so when the fund 
with which the property is acquired is one which, though 
derived from her husband’s property, was at her absolute -dis- 
posal, A similar view was taken in Subhramanian Chetti v. 





a 





1. (1892) J. L. R. 20 Cal, 433. ’ 2, (1883) I, L. R. 10 Cal, 324. 
3, (1901) J. L, R. 25 Madi, 351. 
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Ariunachelam Chetti 4, Veerarghava Reddi v. Koli Reddi? and 
Keshav v, Maruti 3, 


It hàs been argued for the respondents that as the testa- 
trix deals in the will-not only with the income derived from 
the property between the date of her son's death and her own 
but also with tke accumulations that were in the bands of the 
Court of Wards during the minority of her son ard called 
tbem “Government promissory notes and cash relating to the 
` Medur estate” in her will, she must be taken to have treated 
the income during the period to which she was entitled to the 
estate, as an accretion to the estate. I do not think that the 
will can be readsv asto indicate auy such. intention, She 
clearly wanted to treat the property as property over which she 
had absolute dominion and the fact that she purported to deal 
with properties to which she had no such right along with 
properties over which she had a right of disposal would not 
“indicate an intention on her part to treat one as an accretion to 
the other. That she purported to act beyond her powers as 
regards some of ‘the items cannot defeat her right to dispose of 
items over which she had absolute disposing power. 


lt was also argued that the income of the estate between 


the period of her son’s death and her own was in the nature of 


mesne profits which in law she had no power to assign, and 
reliance was placed on 5.6, cl. (e). of the Transfer of Pro- 
perty Act. The Transfer of Property Act applies only to alie- 
nations inter vivos and has no application to disposal of 
property by will. Reference has been made to Shyam Chand 
Koondoo v, The Land Mortgage Bank of India 4, Durga Chunder 
Roy v. Koilas Chunder Roy 5, Sridar Chattopadhya v, Kalipada 
Chukerbutty 8, Seetainma v. Venkataramayya 7, Govindaswam 
Pillai v. Ramaswami diyar 8,1 do not think that these cases 
have any application, On the date of the will, the income 
arising from the estate was in the Bank of Madras to the credit 


of the suit and held for the successful litigant, The monies. 


were collected and the case is not one where there is an assign- 
ment of the right to recover mesne profits. What the testatrix 
does is to dispose of property which, in the event of her success 





1, (1904) I. L. R, 28 Mad.. 1, 2, (1916) 31 M. L. 7. 465, 

3. (1921) 3, L. R. 46 Bom. 37. 4, (1883) I, L. R, 9 Cal, 695. 
5. (1897) 2C. W., N. 43. 6. (1911) 16 C. W. N. 106, 
7. (1913) 25 M, L. J. 410. 8. (1916) 30 M. L. J. 492, 
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in the suit, would belong to her and which was in court. There 
is no authority for holding that a fund in Court to which the 
testatrix has‘laid claim andito which she will be entitled, if 
successful, cannot be disposed of by will, lam therefore of 
opinion that Venkayamma had absolute disposing power over 
the income that accrued during ‘the period when she held the 
estate and that the will executed by her is valid, 
The next question is whether the legatees have a right of 

action against defendants. Though, under the will of Venka- l 
yamma, Gopalakrishnamma was appointed executor, it is found 


- that he did not accept the office and that he died without doing 


anything in connection with the estate, The exact date of his 
death does not appear, but it is common ground that-he died 
soon after the testatrix. As he did not accept office, there was 
no person to assent to the legacies given by the testatrix in 
her will and consequently S. 112 of the Probate and Adminis- 
tration Act which requires the assent of the executor to com- 
plete the legatee’s title to his legacy can have no application, As 
the will in question was executed by a Hindu outside Madras 
and as it does not comprise any immoveable properties in 
Madras, the Hindu Wills Act does not apply to the will and 
consequently S. 187 of the Succession Act which enacts that 


‘no right as executor or legatee can be established in any Court - 


of justice unless a Court of competent jurisdiction within the 
province shall have granted probate of the will under which 
the right is claimed or shall have granted letters of administra- 
tion and which is made applicable under the Hindu Wills Act 
to wills to which that!Act applies, does not govern the present 
case. There was therefore no necessity to take out probate or 
letters of administration for the purpose of enabling the legatees 
under the will to claim the bequests given to. them. So far as 
the decisions of Courts in India go, a right of suit has always 
been given to the legatee direct against an executor or ad- 
ministrator or the heirs of the deceased or the person in pos- 
session of assets out of which the legacy is to be paid even 
though there has been no assent to the legacy. In Ahetramant 
Dasee v. Dhirendra Nath -Roy 1, a suit by a residuary legatee 
against the heir of an executor for the recovery of a legacy due 
to her and for an account was held to lie, Jenkins, C. J. in 


reversing the decree of Richardson, J., and sending the case 


TE es ee 
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back for the determination of the question whether the plain- 
tiff is entitled to the legacy claimed and for the purpose of 
taking accounts if such accounts were necessary, observed : 
“It: is true that the executor is dead, but his estate 
which would be liable at least to the extent to which it 
was enriched, is represented by the presence before the 
Court of bis sole heir and represehtative, That dees not 
mean that the heir or representative is personally liable 
for his father's breach of obligation, if breach there was, 
but that he is liable to the extent of the assets received 
froin the father’s estate.” In Nandlal v: Gopilal!a suit by 
one of the residuary legatees under the will of her father against 
the widow of the deceased who was in possession of the pro- 
perties of the deceased and who claimed them adversely to the 
legatees was held to lie. As regards the form of the present 
suits, there is a prayer in the plaint in O, S. No. 30 of 1916 
filed by the Rajah of Bhadrachalam, which is the subject mat- 
ter of L. P. A. No. 20 of 1921, for the taking of accounts and 
for necessary directions for the purpose of affording adequate 
relief to the plaintiff. The plaint in O.S. No. 88 of 1916, 
which is, the subject-matter of L., P., A. No. 24 of 1921, in 
addition to the prayer for the taking of accounts and for direc- 
tions, also contains 2 prayer for the administration of the pro- 
perty of the testatrix under the orders of Court. No authority 
has been cited to show that a residuary legatee cannot file a 
suit for the taking of accounts for the determination of the 
amount due to him in respect of the legacy. In order to re- 
move any technical objection that may arise as regards the 
form in the absence of a prayer for taking accounts in O.S, 


No. 87 of 1916, which is the subject-matter of L. P. A. No, 26. 


of 1921, we have allowed the plaintiff to adda prayer for the 
taking of accounts, It should be remembered that the defend- 


ants are also the legal representatives of Venkayamma, who, - 


in the absence of the will, would be entitled to the personal 
properties of Venkayamma. Ina suit by one residuary legatee 
for the taking of accounts and the payment to him of his share, 
the other residuary legatees ‘are not necessary parties, 


There is also the fact that in thelpresent case the executor 
died without accepting office or showing any indication that he 
a ee AA AA eee, 
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took upon himself the duties, of executor. Under these circum- 

stances, I agree with the view taken by Phillips, J., that the estate 
would not, under S, 4 of the Probate and Administration Act, 

vest in him. S.4 no doubt declares that the executor or ad- 

ministrator of a deceased person is his legal representative for 

all purposes and that the property of the deceased person vests 

in him as such : but it is “difficult to see how, in the absence of `. 
the acceptance óf office by the executor, the property can still 
vest in him. In cases where the Hindu Wills Act applies and 
where probate is necessary, the estate does not vest in the exe- 
cutor until he obtains probate. In such cases the application 
for probate itself is an indication of the acceptance of office. 
S. 12 of the Probate and Administration Act enacts that probate 
of a will, when granted, establishes the will from the death of 
the testator and renders valid all intermediate acts of the exe- 
cutor as such. But in cases where probate is not necessary, 
there should, be some indication that the person appointed 
executor is willing to accept office and perform the duties of the 
executor, In cases where he does not accept office, f think, the 
estate must vest in the legal representative until an application 
is made by some person competent to obtain a grant under the 
Probate and Administration Act- Inthe present case the legal 
representatives of Venkayamma were the fathers of the present 


` defendants and they took possession of the moveable properties 


of Venkayamma on her death and divided the same between 
them under a decree of Court which I have already referred to 
above. They have also laid claims to the income of the Medur 
estate which would under the terms of the will go to the lega- 
tees, and they drew monies from Court. I do not think the fact 
that they claimed to be reversioners to the Medur estate and 
not heirs of Venkayamma whenthey drew the monies, makes 
any difference. The nature of the claim made by a legal repre- 
sentative who takes possession of properties bequeathed under 
a will is immaterial in discussing the question whether the lega- 
tees have a cause of action to recover the legacies’ bequeathed 
to them under the will, though it may have an important bear- 
ing on the question as to whether Article 123 of the Limitation 
Act applies to such cases, All that is necessary to give the lega- 
tees a cause of action is that the defendants should be in ` 
possession of assets left by the deceased’ to which under the 
terms of the will they are entitled and which have to be applied 
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for the payment of the legacies left by the will. Even assuming 
my view that the estate vested in the legal representatives of 
the deceased owing to the executor not having accepted office 
is wrong, I think the defendants and their fathers are in the 
position of executors of there own wrong in that they inter- 
meddled with the estate of the deceased and were in possession 
of assets and they would be liable as such, It is clear that the 
fathers of the present defendants were aware of the will left by 
Venkayamma. The position that they took up in the suit relat- 
ing to the moveable properties, which I have already referred 


to, was that they heard that Venkayamma left a will but were 


zot personally aware of it, and that, even if the will was execut- 
ed by her the pruperties specified in the will “belonged to the 
Medur estate which she had no power to will away, but that, if 
the Court should hold that the will was genuine and that she 
had disposing power, they had no objection to-the terms of the 
will being carried out. It is clear from the evidence that, so 
far as the moveable properties in the possession of Venkayamma 
and disposed of by her in paragraphs 2 to 4 of the will are con- 
cerned, they were taken possession of by Rangayya Appa Rao 
and subsequently divided between him and Venkata Narasimha 
Appa Rao bya decree of Court. The will was found to be 
genuine in the suit brought by the legatees and a decree was 
obtained by them in respect of the properties mentioned in para- 
graphs 2 to 4 of the will, As regards the Government promissory 
notes and cash representing the income of the estate between the 
date of the death of the son of the!testatrix and her own death 
they must have known perfectly welljthat they were also dispos- 
ed of by the same~will. In the application to be brought on 
record in the Medur,suit after Venkayamma’s death it was alleg- 
ed that Rangayya Appa Rao and Venkata Narasimha Appa Rao 
were the legal representatives and that they were entitled to the 
Medur estate as reversioners, - An order was made on the 20th 
of July 1899 bringing them on record on the ground that they 
being the reversioners of the plaintiff's husband and son, were 
entitled to continue the suit, In the application to be brought 
on record, nothing was said of the will, and the income of the 
. estate was evidently treated by them as part of the Medur estate. 
‘It is argued on their behalf that, whatever may be their position 
as regards the moveable properties disposed of in paragraphs 2 
to 4 of the will, they could not be tre 
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own wrong as regards the income of the Medur estate which 
they claimed not as the heirs of Venkayamma but as rever- 
sioners to the Medur estate. Reference has been, made to Williams 
on Executors, pages 182 and 195, where the learned author 
observes that, if a person sets up in himself a colourable title to 
the goods of the deceased, as when he claims a lien on them 
though he may not be Able to make out his title completely or 
if he takes goods of the deceased by mistake supposing them to 
be his own or if he seizes the testator’s goods claiming property 
in himself though it afterwards appears that he had no right, 


_ he shall not be deemed an executor de son tort, Having regard 


to the written statements filed in the suit relating to the move- 
able properties of Venkayamma,iwhere the reversioners in effect 
put the plaintiff to the proof of the will and of the disposing 
power of Venkayamma Over the properties disposed of by the 
will and admitted their readiness to the terms being carried out 
should the Court hold the will to be genuine, and that the testa- 
trix had disposing power, I think the position taken up by them 
was that as regards the properties referred to in pargaraphs 2 to 
4 of the will and the legacies given by the will, they were 
holding the properties for themselves if the Court should hold 
against the will, and for the legatees, should the decision be in 
favour of the will, In the Medur suit they alleged that they 
were the reversionary heirs, but it should be remembered that, 
in adition to being the reversionary heirs to the estate, they were 


_also the heirs of Venkayamma as regards her own private pro” 


perties, and that the mesne profits that were disposed of by the 
will and over which Venkayamma had disposing power bore a 
very small proportion to the entire “value of the estate and the 
interest involved in the suit. 

In his petition, Exhibit BS, Venkata Nasiha Appa Rao 
states that he is the nearest agnate now alive and is also the 
legal representative of the deceased plaintitt (Venkayamma) and 


‘that the cause of action as laid by her entirely survives to him. 


Rangayya Appa Rao, in his counteripetition B6, states that he 
is also a reversioner. Their application was opposed by 
Papamma Rao (1st defendant) on the ground that, as each of 
them was entitled to a half share, they could not continue the. - 
suit. The Subordinate Judge in his “order BS, dated 20th July 
1899, held that Venkata Narasimha Appa Rao and Rangayya 
Appa Rao were entitled to be brought on record as legaj 
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representatives, No question|was raised as to the petitioners not 
being the heirs of Venkayamma’s personal properties, and I do 
not think the order bringing them on record as her legal repre- 
sentatives can be construed as an adjudication that they could 
not be recognised to have come on record asjher own legal re- 
presentatives. When the same heirs are brought on record in 
a suit covering both the personal properties of the widow and 
the properties in which she has a limited estate, I do not see 
why-the legal representatives should notibe said to be on record 
as her own legal representatives, Whatever!doubts there might 
have been about the will on the date when the reversioners 
applied to be brought on record in the Medur suit, it is clear 
that after the disposal of the suit relating to the moveable pro- 
perties left by Venkayamma and disposed of in the earlier part 
of her will, there could be no doubt as to the genuineness of the 
will left by her, and as a matter of fact it was not suggested at 
any time thereafter that the will was not genuine. As regards 
the income of the Medur estate disposed of by her, it is difficult 
to see what reasonable grounds the defendants had for believing 
‘that it was part of the Medur estate. The testatrix was never 
in possession of the Medur estate and there were no circums- 
tances to support the view that she treated the income as part 
of the accretions to the estate, Saodamini Dasi v, The Adminis- 
trator-General of Bengal 1 decided by the Privy Council so 
long ago as 1892, and Akkanna v, Venkayya2 decided by this 
High Court as early as 1901, made this law on this question as 
to the “rights of Venkayamma to bequeath the mesne 
profits perfectly clear. When, therefore, the  reversioners 
applied to the High Court in 1904 for payment to each 
of them of a one-third share of the monies standing 
to the credit of the Medur suit, pending the determina- 
tion of the title of Venkayamma to the Medur estate, they 
must have known perfectly well that part of the money 
which they received as attributable to the income of the estate 
between the date of the death of the last male holder and of 
Venkayamma, represented property to which they had no right, 
and which, under the will of Venkayamma, had to be distribut- 
ed between the various legatees mentioned in the will, should 
her title to the Medur estate as heiress of her son be ultimately 
upheld. Under these circumstances, I do not think that, even 


-1, (1892) 1, L, R. 20 Cal. 433; 2, (1901) I L, R. 25 Mad. 351. 
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assuming that they intermeddled with that, money asserting a 
hostile claim to Venkayamma, they would be freed from their 
liability as executors of their own wrong. It seems to me that, 
in order to apply the doctrine that a person claiming under 
colour of a hostile title cannot be made executor of his own 
wrong, a claim must be made bona fide. 1 donot see how the 
assertion of an unreasorfable claim by one who intermeddles 
with the estate which he must have known to be untenable 


_ could absolve the person who takes possession of the assets 


from liability. 

It was suggested during the course of the argument that ` 
after the decree of the Subordinate Judge in the Medur suit the 
Medur estate-must be deemed to have belonged to Papamma 
Rao after the death of her adopted son and that consequently 
the moneys were drawn by the parties to the Medur suit as 
Papamma Rao’s heirs under the decree in the suit in the 
Godavari District Court. If this is so, then, on the reversal of 
the decree by the Privy Council, their legal represen- 
latives (the present defendants) must be deemed to have drawn 
ihe moneys when they got orders of Court adjusting the ac- 
counts and setting off instead of putting back the moneys in 
the Medur suit and drawing them out again, and they will be 
liable as executors de son tort, 


So far as the position of executor of his own wrong in 
Indian law is concerned, S. 265 of the Succession Act enacts 
that a person who intermeddles with the estate of the deceased, 
or does any other act which belongs to the office of executor, 
while there is no rightful executor or administrator in existence, 
thereby makes himself an executor of his own wrong. S. 266 
provides that where a person has so actéd as to become an 
executor of his own wrong, he is answerable to the rightful 
executor or administrator, or to any creditor or legatee of the 
deceased, to the extent of the assets which may’ have come to 
his hands after deducting payments made to the rightful execu- 
tor or administrator and payments made in due course of ad- 
ministration. S. 2, sub-clause (11), of the Code of Civil Pro- 
cedure (1908), defines “legal representative ” as a person who 
in law represents the estate, of a deceased person, and includes 
any person who intermeddles with the estate of the deceased. 
The policy of the Indian Legislature has evidently been to make 
the mere fact of intermeddling’ with the estate and taking 
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possession of the assets a ground of liability. It is argued that 
there iso provision analogous to Ss. 265 and 266 of the 
Succession Act in the Probate and Administration Act and that 
consequently there can be no executor of his own wrong in 
India) The Probate and Administration Act unlike the 
Succession Act deals only with the grant of probate and letters 
of administration and with the relatfon between executor or 
adininistrator legally entitled to the office as such and the 
legatees and next of kin, In fact, the preamble to the Act clearly 
states that it is expedient to provide for the grant of 
probate of wills and letters of administration to the 
estates of deceased personsin cases to which the Indian 
Succession Act, 1865, does not apply. The „Omission of 
provisions in the Probate and Administration Act analogous to 
Ss. 265 and 266 of the Succession Act cannot therefore, in my 
opinion, be taken to indicate that the legislature did not intend 
to apply that portion of the law to wills in India. Courts in 
India are, in cases where there is no statutory enactment, 
bound to administer the law on the general principles of 
equity and good conscience, and the provisions of Indian enact- 
ments not strictly applicable or the English law, on branches 
which are not peculiar to English practice or jurisprudence have 
been applied in analogous cases in India if the interests of 
justice require it. For example, in Magaluri Garudiah v, 
Narayana Rungiah} the learned Judges applied the rule laid 
down in the Succession Act limiting the liability of an executor 
de son tort to the amount of assets received by him to cases 
under Hindu law and decided that, although under strict 
Hindu law the liability of a person who takes any portion of 
the estate of a deceased person extends to the whole of his 
debts, justice demands that the liability should be enforced to 
the extent of assets received on the analogy of the provisiuns of 
the Succession Act as regards the liability of executor de son tort, 
It is contended that, even if the persons who came on record as 
the legal representatives of Venkayamma can be treated as exe- 
cutor of their own wrong, the present defendants, who are only 
their sons, cannot be saddled with the same liability. So far as 
the present defendants are concerned, they are the heirs of the 
original legal representatives and came on record as such. The 
fund in Court which represented the mesne profits which 
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Venkayamma disposed of were drawn by their fathers under a 
bond by which they were liable to bring back the monies, On 
the reversal of the decree of the Madras High Court by the 
Privy Council those monies had to be brought into Court, but 
the present defendants applied that accounts may be adjusted 
instead of the monies being brought in Court, The legal effect 
of the order passed upon their application was the same as if 
they brought back the monies into.Court as the heirs of Papa- 
mma Rao whose title was negatived, and took it again as the 
heirs of Venkayamma. So far therefore as the monies in Court 
are concerned, they would have intermeddled with the estate 
and be equally liable and in any event they cannot escape 
liability as the legal representatives of executors of their own 


wrong. It is argued that, if the suit against them is as executors 


of their own wrong, the suit would be bad for nonjoinder of the 
legal representatives of the estate, and reference has been made 
to Rowsell v. Morris, | where it was held by Sir George Jessel, 
M. R., that the legal personal representative of a testator. isa 
necessary party to a suit for the administration of his real and 
personal estate and that if he is not made a party, no decree 
can be made in such a suit even though an executor de son tort 
and the trustees of the real estate are before the Court. A 
contrary view was taken by Malins, V. C., in Coole v. Whit- 
tington, 2 where he held that where a person possesses himself of 
the assets of a testator without having administered, a bill for 
an account, to the extent of the assets he has received, will 
lie against him as executor de son tort, though there is no legal 
personal representative on record, and this view was, in spite 
of the dissent of Sir George Jessel, ! M. R. in Rowsell v, Morris 1 
re-affrmed by him Zn re Lovett : Ambler ù Lindsay, 3 where 
very good reasons are giver by the Vice Chancellor for the 
view he has taken. This decision has been followed in Amir 
Dulhin v. Baij Nath Singh, 4, lam of opinion that where an 
executor de son tort takes possession of all the assets of the 
deceased, a suit for a general administration can be filed with- 
out joining the legal representatives; and in cases where he 
takes possession of only a part of the assets he can be made 
accountable for the part he actually took possession of without 


1, (1874) L. R. 17 Eq. G 20. 2 (1874) 16 Eq. C. 534. 
3, (1876) 3 Ch, D. 198, 4 (1894) I. L. R. 21 Cal, 311, 
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joining the legal representatives: but where administration is 
sought for the entire estate in cases where the executor de son 
lort has taken possession of only a part, the legal represent- 
atives would also have to be added. In the present case the 
defendants and their tathers have taken possession of all the 
properties of Venkayamma. They first took possession of the 
moveables and then took possession of the fund in Court and it 
is not suggested that any property of Venkayamma is outstand- 
ing inthe hands of any other person. Under these circumstan- 


ces I think the defendants are liable and that there is a good - 


cause of action against them. 

The plea of limitation however raises questions of con- 
siderable difficulty. Art. 123 of the Limitation Act provides a 
period of 12 years for a suit for a legacy or for a share of a 
residue bequeathed by a testator, or for a distributive share of 
the property of an intestate, the starting period being the date 
“ when the legacy or share becomes payable or deliverable, 
It should be remembered that, when Venkayamma executed the 
will, Exhibit A, she was not in possession of the Medur estate 
or of the promissory notes and cash referred to in paragraphs 5 
and 6 of the will, out of which the legacies were payable. ` She 
filed a suit which was resisted on the ground that she had no 
title to the estate, and the income of the estate which she dis- 
posed of by will was in Court. Onder the order, Exhibit C (10) 
dated the 29th of July 1898, the Receiver who was discharged 
was ordered to deposit in the Bank of Madras at Cocanada the 
jewels and securities belonging to the estate in his possession 
‘and to pay into the Bank apy balance of cash that remained in 
his hands after payment of all legal charges for investment to 
stand to the credit of suit. Security was given by Papamma 
Rao, and the order of the High Court became absolute. Ven- 
kayamma knew perfectly well that until the suit was decided in 
her favour she could not get possession of the promissory notes 


“and cash disposed of by her will, and on the date of her death 


the suit had not come on for trial. Clause 5 of the will, states 
that the Government promissory notes and cash relating to the 
Medur estate which were in the custody of Court on the date 


of the will as well as the interest accruing thereon till payment’ 


of the amount should be divided after payment of the legacies 
referred to in clause 6. Having regard to all the circumstances 
under which Venkayamma was placed and to the fact that 
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monies could only come into the hands ofthe executor after 
the disposal of the suit in her favour, I think the proper in- 
ference to draw under the terms of the will is that she intended 
that the legacies should be paid only after the disposal of the 
Medur suit. Till then the legatees had no right of action 
against the executor. It seems to me that, if a suit were filed’ 
by the legatees before the title of Venkayamma in the Medur 
suit was established, they would be met with the answer of the 
executor that he had no assets and that he was not in a position 


-to get in the assets until the disposal of the suit. In Luff v. 


Lord | the testatrix appointed Mr. Lord as executor and bequea- 
thed certain properties in the following terms: “And further, 
with regard to the property comprised in the said second 
schedule upon trust that as soon as proceedings in law and 
equity shall be terminated and the same shall come into his 
possession, that he (Mr. Lord) shall pay etc., to each of my 
brothers and sister Mary Fuller (meaning the plaintiff Mrs. . 
Luff) the sum of £ 2,000.” There was a litigation as regards 
the title of the testatrix. The, Master of the Rolls was of opin- 
ion that the legacy was payable only when the litigation had 
finally ceased and the property had come into the hands of 
Mr, Lord and that upon the dismissal of the appeal in the 
House of Lords the litigation was at an end, at least so far as 
related to the establishment of a fund applicable to pay the le- 
gacy. He was also of opinion that the legacy was neither a. 
reversionary interest nor a contingent legacy, but that it was a 
vested legacy payable on the happening of a future event, which 
was somewhat uncertain. The matter was carried in appeal, 
Lord v. Lord 2, and the decision of the Master of the Rolls was 
confirmed. Sir G. J. Turner, L., J. in dealing with the terms of 
the will observed: “ But however the case might stand upon 
the strict literal construction, there can, I think, be no reason- 
able doubt of the intention. The testatrix refers to property 
with which she is dealing, as being the subject of litigation, and 
as property to come into possession. Is it possible to suppose 
that she could intend her executor to pay the legacies before 
the litigation was ended, and before the property came into his 
possession ? Besides this she has distinguished, by her will, 
between the property which she could immediately dispose of 


and that which she could not, and, moreover, these legacies 
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are part of a series of dispositions, the last of which, the resi- 
duary disposition, seems to me to have been evidently intended 
to be subject to the termination of the litigation and the posses- 
sion of the property.” Lord Cairns, L. C., agreed with the 
Master of the Rolls in his construction of the willas to the 
time when the litigation can be said to have ended. In the pre- 
sent case the testatrix makes a distinction between the properties 
which were actually in her possession at the date of the will 
and properties which she had to get on the termination of the 
litigation. Clauses 1 to 4 of the will deal with properties in her 
actual possession which she disposed of at once, and clauses 5 
and 6 refer to properties in litigation, The observations of Sir 
G. J. Turner, L. J., apply therefore with equal force to the 
terms of this will, Walford v. Walford +, was relied on by the 
vakil for the respondents, In that case the testator was absolu- 
tely entitled in reversion expectant on the death of his father 
to a fund appointed to himiunder the will of his mother subject 
to the father’s life interest therein and bequeathed to his sister 
£10,900 to be paid out of the estate and effects inherited by 
him from his mother in terms of her last will and testament. The 
‘question was whether on the death of the father the legacy car- 
ried interest from the date of the expiration of one year from 
the testator’s death or from the falling in of the reversionary 
fund, Viscount Haldane, L. C., was of Opinion that unless there 
was expressly or by implication a direction that the legacy was 
not to be payable and that there was no right to payment until 
a certain time, the right to interest was not postponed. While 
pointing out that the decision turning on the terms of a parti- 
cular will is not of much use in construing the terms of another 
will, he was of opinion on the terms of the will under consider- 
ation that there was no postponement. Lord Macnaughten was of 
opinion that, having regard to the circumstances of the case, the 
relationship of the parties, the language of the mother’s will 
and the testator’s own language, it was more probable than not 
that the testator intended that his sister Should have no claim for 
payment until the death of the father but that that intention was 
not made sufhciently plain by the terms of the will. Lord At- 
kin son was of opinion that having regard to the terms of the 
will in question, there was not any sufficiently clear expression 
of an intention that the payment of the legacy should be 
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postponed. I may state that the titlé of the testator in that case 
to the estate and effects inherited by him from his mother was 
clear and beyond dispute, and it was therefore not a case where, 
as in Luff v. Lord 1, it was dependent on the successful termina- 
tion of the proceedings which might or might not end in favour 
of the testatrix. Having regard to the litigation and to the im- 
possibility of the testatri£ getting any money into her hands till 
she succeeded in her suit, I think the facts of the present case 
fall within the decision in Luff v. Lord 1, and Lord v. Lord 2, As 
the legacies could only be paid after the termination of the pro- 
ceedings in the suit instituted by Venkayamma for the recovery 
of the Medur estate, as there was absolutely no other property’ 
except the fund in Court which could come to Venkayamma or 
to her executor only after the termination of the proceedings in 
her favour, as the suit for the recovery of the legacies by the re- 
siduary or pecuniary legatees would be infructuous till the title 
itself to the property was settled and as the title to the fund in 
Court was negatived both by the Subordinate Judge by his decree, 
dated the 2nd of December 1899, and in appeal by the decree 
of the High Court, dated 20th of November 1905, and was only 
established by the decision of the Privy Council, dated the 10th 
of December 1913, which reversed the decrees of the Subordi- 
nate Judge and the High Court, I am of opinion that the legacies 
became payable after the termination of the proceedings on 
the 10th of December 1913 when their Lordships of the Privy 
Council reversed the decrees of both the lower Courts and held 
that Venkayamma was entitled to the Medur estate. A suit 
either by a residuary legatee or pecuyiary legatee for the pur- 
pose of recovering a legacy will not lie until the expiration of 
one year from the testator’s death. I need onty refer to Cursetjee 
Pestonjee Bottliwalla v. Dadabhai Eduljee 5, and to S, 117 
of the Probate and Administration Act, which enacts that an 
executor is not bound to pay or deliver any legacy until the éx- 
piration of one year from the testator’s death, and to Art, 123 
of the Limitation Act which makes the pericd to run from the 
date when the legacy, or share becomes payable or deliverable, 
As Venkayamma died on the 9th of March 1899, the legacies 
were payable only after the 9th March 1900, but on the 2nd of 
December 1899 Venkayamma’s suit was dismissed and her title 


` 
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was found against, and it was not until 1913 that the Privy 
Council reversed the decisions of both the lower Courts, 
and held that she was entitled, I agree with Phillips, J. in 
thinking that until the righl of the testatrix to. dispose 
of the fund was recognized by the Privy Council in 1913, the 
legatees could not enforce their claim to the legacies and that 
the cause of action did not accrue until that date. 


It is argued that whatever might have been the course of 
the proceedings in the Medur and Nidadavole suits it was open 
to the executor or the legatees to start an independent litigation 
challenging the decisions of the Subordinate Judge and the 
High Court and claiminga trial on the question whether 
Venkayamma was or was not entitled to the mesne profits of 
the estate between her son's death and her own. It seems to 
me that such a litigation would be perfectly useless. Itis not 
suggested that the litigation which was continued after the 
death of Venkayamma «vas not properly contested or conduct- 
ed, Every available material was placed before the Court by 
the legal representatives who continued the suit regarding the 
Medur estate and it seems to me that the executor or the lega- 
tees would be embarking on a perfectly fruitless litigation with 
the decision in the Medur suit before them. Any suit filed by 
the executor or the legatees in the Sub-Court would have been 
dismissed for the reason that Venkayamma was, in the opinion 
of the Judge who tried the Medur suit, not entitled to the 
Medur estate, and beyond spending monies in litigation they 
would have had no relief. It is contended that the executor or 
persons entitled could hawe sold the claim of Venkayamma to 
the fund and paid the legacies. It is difficult to see who would 
have purchased a claim which was negatived by the Subordi- 
nate Judge and the High Court. It would have been a most 
imprudent thing todo. In Rameshvar Singh v. Homesvar 
Singh ! a decree was passed on the 27th of July 1906 in favour 
of the Maharajah of Dharbhanga declaring that the amount 
decreed was to be realized by the sale of the property belonging 
to one Janeshvar and left in'Ekradeshvar’s possession and that 
the decree holder was not entitled to make any portion of the 
property of Janeshvar which was in the possession of any one 
else liable for the decree, On the death of Janeshvar in April 1906 
his widow obtained possession of his share of the property 

/ 1, (1920) 40 M. L. J. 1, (P.C) 
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and a suit was brought in the Civil Court by Ekradeshvar 
against the widow, claiming that, in accordance with the custom, 
the property was his. On the 15th of August 1903, the Subor- 
dinate Judge decided in his favour, but on the 2nd of August 
1909 the High Court at Calcutta reversed this judgment. Ekrad- 
eshvar appealed to the Privy Council andon the 22nd of July 
1914 the judgment of the High Court was reversed and the 
suit decreed in his favour, The property remained in the pos- 

session of the widow and came into the possession of Ekra- _ 
deshvar only after the judgment of the Privy Council. In 
December 1914, after the decision of the Privy Council in 
favour of Ekradeshvar, the decree holder applied to the Sub- 
ordinate Judge for the execufion of the decree of 1906. . The 
plea was raised that execution was barred, The Subordinate 
Judge decided the plea in favour of the decree holder on the 
ground that the decree became capable of execution for the 
first time only after the decision of ithe Privy Council, but in 
appeal the High Court heid that there was no inherent defect in 
the decree which prevented execution in 1908, when the Subor- 
dinate Judge decreed in favour of Ekradeshvar, Their Lord- 
ships of the Privy Council reversed the decision ` of the High 


Court and held that execution was not barred. Their Lordships 


observed as follows: “ They are of opinion that when the 


‘Limitation Act of 1908 prescribes three years from the date of a 


cree or order as the period within which it must be enforced, 
ext, refers only, as they have 
ee made in such a form as 


dle 
the language, read with its cont 


already indicated, to an order or decr 
to render it capable in the circumstances of being enforced, 
This interpretation appears toithem not only a reasonable one 
“a itself but to be in accordance with the pgeviously expressed 
opinion of this Board in Shaik Kumar-ud-din Alunad v, Jawahur 
Lal 1. The case may also be put in this way. The decree 
against Ekradeshvar could not have been executed without a 
further application. This application could not have been made 
till Ekradeshvar had come into possession of the property of 
y Art. 181 in the schedule to the Limitation 
Act, the period of Limitation for making an application is three 
years from the time when the right to apply accrues.” In 

Lakhan Chunder Sen v. Madhusudan Sen ? which was affirmed — 
by their Lordships of the Privy Council in Nrityamoni Dassi v» 


J. {1905} L. R. 321 A 102- 2. (1907) I. L R. 35 Cal, 209. 
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Lakhau Chendra Sen! it was held that limitation would be 
suspended during the time the parties were litigating bona fide 
as to title. The principle on which these cases were decided is 
that circumstances may exist which would render a suit or ap- 


plication infructuous and that a party should not be compelled 
to sue until the impediment is removed, 


It is argued that, as the legatees ee no parties to the 
Medur suit, they could not take advantage of the litigation and 
that consequently the decisions” above referred to would not 
apply. I think the legatees stand in a position analogous to 
the Maharajah of Darbhanga, It should also be borne in mind 
that in the present case the persons who were brought on record 
as the legal representatives of Venkayamma were not only the 
reversioners to the Medur estate but were also Venkayamma’s 
own Sridhanam heirs, and that as the executer appointed under 
the will did not act and took no steps (he according to the 
allegations of the legatees in the suit having died within a few 
days after the testatrix), and as the legatees would not till the 
grant of probate with will annexed to them be legal represen- 
tatives, the two reversioners who came on record as legal re- 
presentatives in the Medur suit sufficiently represented Ven- 
kayamma’s estate. In Kadir Mohideen Marakkayar v. Muthu- 
krishna Ayyar 2 it was held that where a person who is not the 
legal representative is in fact brought on record as such and 
the Court allows the wrong representative to be brought on, 
record to continue the litigation, the benefit of that litigation 
may be taken advantage of by the proper legal representative, 
and that the representatives on record will be accountable to 
him. If this is so the legatees and’ creditors can proceed against 
the proper legal ré@presentatives if their claim is not barred. 
Their proper legal representatives will be in a position to get 
the benefit of the decree and thus to be in possession of assets. 
The position is simplified by the reversionary heirs to the 
Medur estate and the Stridhanam heirs being the same indivi- 
duals. It should be remembered that Venkayamma died in 1899 
when the Civil Procedure Code of 1882 was in force. Kadir 
Mohideen Marakkayar v, Muthukrishna Ayyar, 2 and other deci- 
sions which were passed under the old Code would apply. | 
do not see why under the circumstances of this case the lega- 
tees Should not be entitled to wait until the termination of the 
1, (1915) I. L. R. 43 Cal. 660. 2. (1902) I. L R. 26 Mad. 230: 12 M. L. J. 368, 
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proceedings continued by the two reversioners who came on 
récord as the legal representatives of Venkayamma and yhy the 
period during which Venkayamma's title to the Medur estate 
was being contested should not be excluded. In the view I take 
of the case, that the legacies were payable only after the termi- 
nation of the Medur litjgation and the decision of the Privy 
Council on the 10th of December 1913 and thatin any event 
the period during which the litigation was pending should be 
excluded and it was useless for the legatees to file any suit for 
establishing their claim owing to the title of Venkayamma to the 
Medur estate being negatived, the suits will be in time either 
under Art. 123 or 62 or 120 as they were instituted within three 
years from the date when the legacies became payable. 

Art. 123 of the Limitation Act comprises two classes of suits : 
the first is suit for a legacy or for a share of a“ residue bequeathed 
by a testator, and the second is suit for a distributive share of the 
property of an intestate. Till the decision ofthe Privy Councilin 
Maung Tun Tha v, Ma Thit 1, it was held by all the High Courts 
following the view in Mahomed Risat Ali v. Hasin Banu 2 that 
Art, 123 of the Limitation Act was not applicable to a suit: for 
partition by one Mahomedan against his co-heirs and that it 
was not asuit for a distributive share of the property within the 
meaning of Art. 123 of the Limitation Act, as one heir was not 
under legal duty to distribute the estate to his co-heirs, In 


‘Maung Tun Tha v. Ma Thit! a Burmese Budhist claimed one 


quarter share in the estate of his father who died on the 19th of 
December 1905 against the defendants who were kis mother and 
the other children. The suit was dismissed by the Chief Court 
of Burma on the ground that under the Burmese Budhist law 
a son claming one-quarter share in the joint‘estate on his father’s 
death must exercise his option, that the right given to the eldest 
son to claim a quarter share in the joint estate must be exercised 
as soon as possible, and that if there was unreasonable delay it 
lapsed. On appeal their Lordships of the Privy Council held 
that the plaintiff was at liberty to exercise the right within any 
period that, was not outside the period that was fixed by Art. 
123 of the Limitation Act as the period within whicha claim 
must be made for a share of property on the death of an intes- 
tate, The question as to which Article of the Limitation Act is 
applicable to cases like the one in question was not discussed, 
1. (1916) J. L-R 44 Cal. 379. u 2. (1894) 21 C, 157. 
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In Shirinbai v. Ratanbai 1 Sir Basil Scott, C. J., was of opinion 
that Art, 123 of the Limitation Act applied to every suit where 
the plaintiff seeks to recover a distributive share of the property 
of an intestate irrespective of whether the defendant was under 
a legal obligation to distribute it or not, and that the decision 
of the Privy Council in Maung Tun Tha v, Ma Thit, ? displaced 
the line of Indian cases upon which relPance was placed for the 
defendants. Macleod, J., was of opinion that a suit for a distri- 
butive share may be against any person in possession of the 
estate and not necessarily against the administrator or one in 
law bound to distribute. In Nurdin Najbudin v., Bu Umrao * 
it was held that when members of alMahomedan family con- 
tinued to live as tenants in common without dividing the estate 
of a deceased ancestor, limitation would not run from the time 
of his death and that a suit for a distributive share of the 
deceased’s estate would be governed by Art. 144 and not Art. 123. 
Fawcett, J., was of opinion that Maung Tun Tha v. Ma Thit 2 
was not a pronouncement of the Privy Council which should 
necessarily be held to conclude the question and that the word 
“distributive” in Act. 123 has a peculiar meaning of distribution 
of an estate which has vested in an executor or administrator, 
Whatever doubts there may be as regards cases of intestacy, I do 
not see any reason for holding that a suit for a legacy or for a 
share of a residue bequeathed by a testator can fall under Art, 
123 only if it is against an executor and not if it is against one in 
possession of assets which are liable for payment of the legacies, 
The wording of Art. 123 is general. It refers to a suit for a legacy 
- or for a share of a residue bequeathed by a testator, and if the 
legatee has a cause of action against the person in pvssession of 
the assets of the testator, | do not see why there should bea 
further qualification that the person in possession of the assets 
should be an executor or administrator, I think it will be read- 
ing into the Article words which are not there, namely, that 
the suit should be for a legacy or for a share of a residue against 
an executor or administrator. In Khetramani Dassee v, Dhiren- 
dra Nath Roy 4 the suit was not against the executor but against 
the legal representative of an executor who was in possession 


of the assets, Jenkins, C. J. and Mookerjee, J., applied Art. 123 





1 (1918) 1. L; R. 43 Bom. 379. 2. (1916) I. L. R. 44 Cal. 379. 


3. (1921) I. L. R745 Bom., 519. i. AER Atal 71, 
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to the suit. The legal representative in possession of the assets 
of a testator is bound to pay the legacies to the extent of the 
assets and an executor de son tort is liable to be sued by the 
legatees and will have no defence to the action if he is proved 
to be in possession of assets. It will not be open to an executor 
de son tort to deny that he is under all the duties of a rightful 
executor, The land is thus stated by Williams in his book on 
Executors, 11th Edition Vol. 1 P, 184: “When a man has so 
acted as to become in law an executor de son tort, he thereby 
renders himself liable, not only to an action by the rightful 
executor or administrator, but also to be sued as executor by a 
creditor of the deceased or by a legatee for executor de son tort 
has all the liabilities though none of the privileges that belong 
to the character of an executor.” Reference was made by the 
respondent’s Vakil to Sithamma v. Narayana 1, where it was 
held that Art. 123 of the Limitation Act was not applicable 


when the suit was by a legatee against an executor de son tort. 


If he is liable to pay the legacy and if he has all the liabilities 
of an executor, there is no reason why a suit by a legatee should 
not fall under Art. 123. Thetonly reason given by the learned 
Judges is that if the contention were to prevail the suit would 
not be barred before the expiration of 12 years. There is no 
reason why it should be so long as it is a suit for a legacy and 
is against a person who has in law all the duties of an executor 
cast on him owing to his having intermeddled with the, estate 
or having taken possession of the assets. In Ahetramant Dassee 
v, Dhirendra Nath Roy 2, Art. 123 was applied to a suit by a re- 
siduary legatee against the legal representatives of an executor, - 
In Rajamanuaar v, Venkatakrishuayya 3, the son of the deceas- 
ed executor was a patty defendant.and Art. «123 was applied so 
far as he was concerned. No doubt the surviving executor was 


“also a defendant, but it was not suggested that a different period 


applied to the heir of the’executor, Even assuming that Art. 
123 does not apply, Art. 120 or Art. 62 would be applicable. 
On the termination of the Medur litigation by the decision of 
the Privy Council, it became clear that the persons who came 
on record as the legal representatives of Venkayamma had no 
right to take the mesne profits which accrued between the date 
of the death of Venkayamma’ s son and her own death and that, 


faery se a eee 





L “eee L. R 12M. 487. 2, (1913) 1. L, R. 41 Cal, 271. 
` i 3, (1901) 1. L, R 25 Mad 351. 
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if they received mesne profils, they must hold it for the benefit 
9f the legatees under the will. Treating the suit as a suit 
for the recovery of money had and received, Art. 62 would 
apply. Limitation under Art, 62 cannot commence earlier than 
the date of the Privy Council decision as it is only On that date 
it can be said that money was received for plaintiff’s use, If Art. 
62 does not apply, then the residuary Art. 120 would be appli- 
cable. 

There is also another aspect of the case as nomads 
limitation which has to be considered. After the dismissal 
of the suit brought by Venkayamma and continued by her 
legal representatives as regards the Medur estate, and 


during the pendency of the appeal in the High Court, the 


legal representatives on record applied to the High Court 
for the drawing out of a third share each out of the amount 
standing to the credit of O. S. No. 35 of 1895, and orders were 


passed by the High Court that on their giving security to the. 


satisfaction of the Subordinate Judge of Masulipatam for 
the amount to be paid to them, a third of the amount 
standing to the credit of O. S. No. 35 of 1895 on the file of the 
Court of the Subordinate Judge of Masulipatam in the hands of 
the Bank being the principal andtinterest up to that date was to 
be paid out to them, and the Subordinate Judge of Masulipatam 
was directed to call for the money and securities from the Bank 
and to pay one-third share to each of the petitioners, . Venkata 
Narasimha Appa Rac and Rangayya Appa Rao executed security 
„bonds, Exhibits L (1) and L (2), on the 18th of December 1904 
and the 3rd of March 1905: Exhibit L (2) executed by Rang- 
ayya Appa Rao recited that in pursuance of the order of the 
High Court he.was going to receive a third share from Court 
amounting to Rs. 3,50,000 and proceeds as follows :—“ There- 
fore if this Court Should order either for return or for payment 
to any others of such sums as we might receive from your Court, 
we hereby undertake to do so.” The immoveable properties 
specified in the security bond were given as security. Exhibit 
L (1) executed by Venkata Narasimha Appa Rao, after reciting 
that Rs. 3,47,971-13-6 was payable, states that if any disputes 
should arise from any one in future and consequently the Court 
should order a refund the amount would be refunded ‘and that in 
default of refunding the amount, if ordered, it might be re- 
covered from the properties given as security, As owing to the 
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result of the decision of the Subordinate Judge and of the High 
Court the Medur estate was divisible into three shares, Partha- 
sarathi Appa Rao, after the decision of the High Court, applied 
for the payment to him of a third share. On the 14th of 
February 1907, an order, Exhibit F (2) was passed permitting 
Parthasarathi Appa Rao to execute his decree which entitled 
him to a third share of the cash and net profits relating 
io the. Medur estate on giving security. He executed a 
security bond on the 22nd of July 1907 and took out a third 
share of the monies that were originally deposited to the credit 
of the Medur suit. The terms of the bond were that he would 
refund the money in the event of the decree of the High Court 
in his favour being wholly or partially reversed by his Majesty 
in Council. As the result of the decision of the Privy Council 
was adverse to him, he was under the terms of the bond to 
refund the money representing the Medur mesne prohts on tbe 
termination of the proceedings in the Privy Council in 1913, 
The two legal representatives of Venkayamma in the Medur 
suit (Venkata Narasimha Appa Rao and Rangayya Appa Rao) 
applied to get the monies which Parthasarathi Appa Rao was 
bound to refund, and they executed the decree between 1914 
and 1916. So far as the amounts received by Venkata Narasimha 
Appa Rao and Rangayya Appa Rao are concerned, | do not 
think the monies received by them under the security bonds of 
1904 and 1905 can be said to be monies wnich the legatees were 
then entitled to claim, The monies were received by them on 
giving security and undertaking to return the monies if the 
litigation should be unfavourable, e It was an arrangement 
between the Court and the parties to the suit us to the monies 
deposited by the Receiver and the right to teturn the money 
was conditional on the establishment of Venkayamma’s title to 
the Medur estate, i think the actual receipt for purposes of 
limitation should be the date when the litigation ended in their 
favour, It was in December 1913 that Venkayamma’s title was 
established. As regards the amount which Parthasarathi Appa 
Rao had to refund and which they recovered in execution, the 
receipt of the sum of Rs. 7,00,000 odd was between 1914 and 1916 
and so far at least as that amount was concerned the claim of 
the legatees to be paid out the portion of that amount which re- 
presented Venkayamma’s absolute property arose only after the 
receipt of the sum. Limitation begins to run from the time 
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when the assets are successively received and, where assets are 
received from time to time, a suit bya legatee will bein 
time if within 12 years from the receipt of any particular assets, 
In Adams v. Barry | where the guestion arose as to the period 
of limitation in a suit filed by the representative of one of the 


executors and the residuary legatee against the representative of ` 


the co executor to recover the residudry assets of the testator 
alleged to have been taken possession of by the co-executor it 
was held that the plaintiffs were barred by the statute, 3 and 4 
Will. IV, C. 27, S. 40, as to assets possessed by the executor 
more than 20 years before the filing of the bill not as to assets 
possessed by them since that date. I may also refer to Light- 
wood’s Time Limit to Actions, p. 171, Banning on Limita- 
tion, p. 191 and Darby and Bosanquett, p. 185. 

In the view I take of the case the suit is not barred which- 
ever Article of the Limitation Act is applied. 

I would reverse the decree of the Subordinate Judge and 
pass a preliminary decree declaring (a) that Venkayamma, the 
testatrix, had disposing power over the income of the Medur 
estate between the 4th day of August 1895 the date of the 
death of her son, and the 9th day of March 1899, the date of 
her death, and that the wlll executed by her on the 30th 
day of January 1899 and the dispositions made therein are valid 
and binding on all the parties hereto ; (b) that the legatees 
under the will are entitled to the payment of their respective 
pecuniary legacies with interest at 6 per cent. from the 9th 
March 1900 to date of the final decree ; (c) that Rajah Partha- 
sarathi Appa Rao, the plantiffin O. S. 30 of 1916, and appellant 
in Appeal No. 128 of 1918, is entitled to the residue; (d) that the 
defendants are liable to pay so much of the sums drawn by 
them or by their fathers from Court and recovered from the 
plaintiff in O. S. 30 of 1916 as are attributable to the mesne 
profits of the Medur estate between 4th August 1895 and 9th 
March 1899 with interest at 6 per cent. from the dates of the 
receipts thereof. 


I direct the Subordinate Judge to make the necessary 
enquiries and to take an account (1) of the sums which under 
the declaration above are repayable by the defendants and 
direct them to pay the sum so found into Court and (2) of the 


debts and liabilities, if any, of the deceased Venkayamma which 
1. (1845) Z Collier 285, _ 
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are now payable out of her estate and (3) of the amounts due 


to the respective legatees. å 


The Subordinate Judge will on making the necessary en- 
quiries and taking the necessary accounts pass a final decree, 
The respondents will pay the costs in this Court and provision 
will be made in the final, decree for the costs of the appellants 
in the suits. 


C. A. S. Appeal allowed, 
a re 
PRIVY COUNCIL. 


PRESENT :—VisCOUNT CAVE, LORD SHAW, SIR JOHN EDGE 
AND MR. AMEER ALI. 
(On appeal from the Madras High Court.) 


T. P, Srinivasa Chariar and another .. * Appellants. 
, U. 
C. N. Evalappa Mudaliar oe Respondent, 


Trustee—Temple Properly —Trustees claim as personal acquisition—Onus 
—Paimash and scttiement records —Conduct in suit—Concoction of accounts— 
Removal of Trustee—Code of Civil Procedure (Act V of 1908) S. 92. 


A dharmakarta is literally and no more than the manager ofa charity, and 
his rights are never in a higher legal category than that of a mere trustee, Vidya- 
purna x. Vidyanidhi 1. 


Where the discoverable origins of property show it to be .rust property and 
the trustee claims the propérty as his personal acquisition, the cnus is heavily upon 
the trustee to show by the clearest and most unimpeachable evidence the legiti- 
macy of the acquisilion. 


Trustees claiming private ownership of the trust properties and resisting their 
recovery for the trust cannot be permitted to coutiaus in office to administer the 
trust, more so when they are guilty of seriously reprehensible conduct, such as 
concocting acc unts, in the course of the suit. 


Decree of the High Court reversed. E 

Appeal (No. 124 of 1919) from a Decree of the Madras 
High Court varying a- Decree of the District Judge of Chingleput. 
= The suit was instituted by the appellant and another 
against the respondent under S. 92 of the Code of Civil Proce- 
dure. It was for an account of the respondents management 
of a temple in Chingleput District, for his removal from 
the office and for the settlement of a scheme for the manage- 
ment of the temple and its properties. The respondent claimed 
certain of the temple properties to be his personal acquisition 





1. (1903) I. L, R. 27 M. 435. 
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and concocted accounts for the purposes of the suit, The trial 
judge held that the plaintiff failed to establish the title of the 
temple to the lands in dispute though the document filed in evi- 
dence raised a suspicion that the lands originally belonged to 
the temple and that the defendant was guilty of concocting the 
temple accounts, He ordered the removal of the respondent 
from the office of Dharmakarta. A decree was accordingly 
drawn up, The respondent appealed against the decree order- 
ing his removal and the appellant filed cross-objections against 
the decree disallowing the claim of the temple to the properties. 
The High Court (Sir John Walls, C. J. and Seshagiri Aiyar, J.) 
declared 4 items of the property claimed as temple property but 
reversed the decree of the trial Judge which removed the 
respondent from the office of Dharmakarta. Hence the appeal. 

1922, March 2, 3. Sir George Lowndes K. C, and Raikes 
for the appellant: All the properties belonged to the 
temple and that it lay upon the respondent as trustee to prove 
in each case that he is beneficially entitled to them. The facts 
found by the High Court clearly lead to the conclusion that all 
the properties claimed belong to the temple. Both the Courts in 
India found that the respondent was guilty of gross misconduct 
and that he concocted false accounts in support of his claim 
and allegations, This is sufficient ground for the removal of 
the trustee from his office. The trial judge rightly exercised the 
discretion vested in him and ordered the removal. The High 
Court was wrong in reversing the order of the trial judge on 
this point, In any event other trustees may be associated with 
the respondent for the proper management of the temple and 
its properties. Peari Mohan Mukherji v. Monohar Mukherji 1, 

De Gruyther K? C., Kenworthy Brown and Palat for the res- 
pondent. The High Court was right in refusing to remove the 
respondent from his office. His assertion of claim to the proper- 
ties in dispute was only based upon what his ancestors did. Itis 
not alleged nor proved that the respondent knew that any of the 
properties were temple properties. The Dharmakarta has a 
discretion as regards the ceremonials in the temple festivities 
and the respondent exercised that discretion bona Jide, There 
was no proof of dishonesty against the respondent, 


1922 April, 6 The Judgment of their Lordships was 


delivered by 
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Lord Shaw.—This is an appeal against the judgment and 
decree of the High Court of Judicature at Madras, dated the 
6th March, 1917, which varied a decree of the District Judge 
of Chingleput, dated the 11th December, 1914. 

The suit was instituted by the present appellant and 
another, under the Civil Procedure Code, S. 92. The prayer of 
the plaint was for an account of the respondent’s managenient 
of a temple in the district of Chingleput since his assumption 
of office, and that he “ be made accountable for all losses oc- 
casioned to this temple by his breaches of trust, for his removal 
from office, and for the settlement of a scheme for the manage- 
ment of the Devastanom and its properties.” Incidentally, the 
iudgment for accounts made in the suit has raised a question of 
complexity and importance as to the ownership of lands of 
considerable extent and value. The issue upon that topic is 
the principal one raised in this appeal. Itis whether those lands 
belonged to the temple or are the private property of the res- 
pondent, who, in peu of fact, is its Dharmakartha or here-. 
ditary trustee, 

The grounds for the removal of the res ondent from the 
position of Dharmakartha have been added to by the conduct of 
the respondent in the course of the suit, and now include not 
only misfeasance and breach of trust, but the proved falsifica- 
tion of the temple accounts, 

This question of removal from the position of trustee will 
be afterwards dealt with, but it may here be mentioned that 
the former question, viz, the question of the true ownership 
of the temple properties, so keenly cgntested by the respondent, 
has not only to be determined on its merits, but may turn out 
to have a bearing upon_the question of his *emoval from office. 

The case is very involved, and their Lordships have to 
acknowledge the care which has been manifested with regard 
to it in the Courts below, and in particular the elaborate in- 
vestigations of the history of this property made by the Dis- 
trict Judge. 

As it is desirable that the Board should endeavour to 
exclude from this judgment all such details as might obscure 
the question of principle dealt with, it may be well to consider 
the respective positions of parties in the clear language adopted 
by the District Judge. His narrative uf the plaintiff’ S case is 


this ;— 
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“2, The plaintiffs allege they are the liriham mirasidars and ubhayakars of 
tke said lemple, that the defendant is its trustee, that its management since 1842, 
when the*Government handed over the same, has been in the family of the de- 
fendant, that the endowments lo the temple consist of meras from Government, 
income from lands and contribution from ubhayakars, that the administration of 
the temple by the defendant has been unsatisfactory and that he is guilty of 
various acts Of misleasance, malfeasance, nonfeasance, breach of trust and 
neglect of duty. The instances of misconduct arg set forth in paragraph 9 of the 
plaint, the main item being with reference to the lands wet and dry and manyams 
described in A (1) tə A (8) schedules of the plaint which it is alleged to belong to 
the teinple, and the defendant is charged with misappropriation of the income 
from them without bringing the sams into tie temple accounts, and it is alleged 
that these accounts are not regularly and correctly kept, '? 


His narrative of the defendant’s case is as follows :— 


a. 4 


3. ‘The defendant contends that he is the heredilary trustee of the temple 
aud that his ancestors were the trustees even before the Governmeut assumed 
management thereof, and denies that he is guilty of any act of misfeasance, etc., 
alleged in the plaint. He further states tbat the plaint temple never owned or 
enjoyed any of plaint Alor A2 schedule lands, that item 1 of A3 schedule is 
enjoyed by the temple, and that, in item 2 of A3schedule and inthe first seven 
items of A5 schedule, the melwaram right alone belongs to the temple, that lands 
in Al, AZ, A7, AS were always exclusively owned and enjoyed by the defendant 
aud his ancestors as their absolute prope:ty, The defendant further states that 
all (he incomes arising from the lands belougiog to tha temple have been regularly 
entered in the temple accounts and duly accounted for, that the said income is 
not sutficient for lhe upkeep of the temple, and tbat the defendant has been 
meeting the deficit from his private funds, and that the accounts filed in Court 
were regultrly maintained by the temple karnains,,’’ 

These statements show broadly and correctly the attitude 
of the parties to this litigation. 

The temple in question is an endowment or institution for 
the worship of the God Vislnu. It is dedicated to a Saint or 
Incarnation called Tirumushi Alwar, The temple lands are at 
Madavilagam and other villages i in the district of Chingleput, 
in the vicinity of the City of Madras. As the plaintiff in Head 
3 of the plaint avers :— 


“There is a Public Vishnu Templeat Madavilagam a hamlet of Tirumushi, int 
Poonamalle Division, Saidapet Taluk, dedicated to Sri Jagannatha Peruinal and 
Tirumushi Alwar.” 


That, in point of fact, a temple did exist there from ancient 
times, and that it was in possession of certain endowments in 
the shape of lands, seems to be undoubted.  Ț 

The Board has had a reference to various historical 
authorities upon the subject of the Chingleput district, and 
upon the mirasi tenure therein. These records are voluminous, 
It is too much to expect that anything definite can be obtained 
prior to the devastation of the district by Hyder Ali in the 
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latter half of the eighteenth century. The most valuable docu- 
ment is the Fifth Report of the Select Committee on ‘thg affairs 


of the East India Company of the year 1812, Says the Report :— 


“The Jaghire (Chingleput) appears to have been oblained in the years 1760 
and 1763, from the Nabob of Arcot, in return for the services rendered him and 
his father, bythe Company. . . . The Jaghire was twice invaded by Hyder 


. Ali; in 1768, and in the war of 1780, when he entered it with fire and sword. On 


the termination of the latter war, in 1784, hardly any other signs were left in 
many parts of the country of its having been inhabited by human beings, than the 
bones of the bodies that had been massacred, or the naked walls of the houses, 
choultries, and temples, which bad been burnt. To the havoc of war, succeeded 
the affliction of famine ; and the emigrations arising from these successive calami- 
ties, nearly depopulated the district. 

"The system of management in the Jaghire, while it was rented by the Nabob, 
was of the same oppressive and unjust character, which marked the adminis!ra- 
t'on of affairs in his own territory, the Carnatic”. 

A period of no little confusion ensued, even after the 
Company Government assumed the Jagheer in the years pre- 
vious to 1780, the confusion being much relieved in 1794 when 
the country was placed under the management of Mr. Lionel 
Place, who continued as administrator until 1798, and whose 
Final Report respecting the Jagheer is dated the 6th June, 1799, 
Mr. Place’s views with regard to murasi are stated to have 
undergone a material change, and in the language of the 
Report :— : 

“He had become convinced that the miras‘dar had an undoubted hereditary 
property in the soil; that he derived tbis right originaliy {from tbe Sovereign to 
whom he acknovsledged obedience, and the rendering ot a stated proportion of 
the produce, as the tenure by which he held it; that he sold, mortgaged, gave 
away, and left bis lands to his posterity.” 

lt would not elucidate the points at issue in. this suit to 
enter further into the development, hfstorically. of the adjust- 
ments of the rights regarding thé land and its tenure and culti- 

za Aa 
vation, This following except, however, may be made from 
Mr. Place’s Final Report .— 

"702. The following definilion, therefore, of imeerassee, or property in land 

seems to be deducible from the discussions that have passed on it. 


“703, That itis a right to the use and substance of the soil, vested in the 
present proprietor. his heirs and successors, so long as he does or can cultivate 
it, and pays the dues of Government and is obsdient fo his authority: and tbat 
when be does not, or cannot cultivate h's lands, when he withholds the dues of 
Government, or is disobedient to its authority, such part as he neglects, or in the 
latter case the whole, escheats to Government. who may confer it on whom it 
pleases,” 


‘These excefpts have been given because the fact has been 
acknowledged that the village, afterwards referred to, with the 
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_ lands in suit in the present case, are held under the mirasi 
tenure, Nor, secondly, is it disputed that Vishnu as a juristic 
entity, and, as such, owner of the temple dedicated to and 
appearing under the following names : Sri Jagannatha Perumal 
and Tirumushi Alwar, can according to law and must if it 
accord with fact, be reckoned as a mirasidar holding a village 
mirasi. The point in the case is—“Was the property in suit held 
under mirasi tenure by this mirasidar in the interests of the 
institution and worshippers of Vishnu attached to if, or was it 
held by the respondent personally” ? 

The respondent founds, and strongly founds, upon the 
state of the records of this property as for the year 1825, He 
maintains that there is sufficient ‘indication from this record 
that the property in suit had: wholly belonged, not to the 
temple as part of its endowments, ‘but to Evalappa, his grand- 
father, as his own personal property. 

The date of the origin of this temple is not apparently 
now ascertainable, but the first broad and fundamental fact 
appearing from the record founded upon is that in 1825 de facto 
such a temple did exist ; secondly, that the institution was at 
that date managed by a Dharmarkartha ;and thirdly, that it 
was the owner of some lands. What were those lands; and, 
in particular, did they include those in suit in the present case? 
On that point the singularity of the position is that it appears 
to be, and that very rightly, assumed in the judgment of the 
„Courts below, that originally the temple did own the lands, 
but that the state of affairs crystallized in the paimash of 1825 
left it at least doubtful whether some change had not been 
effected under which a personal acquisition by the Dharma- 
kartha had taken pface. . 

And it is the fact, with regard to the large majority of the 
items composing the village lands, that the plots and portions 
are set out in detail in the name of &valappa Mudali, without 
describing him as trustee, and without giving any indication 
contrary to that of personal ownership, it is this circumstance 
upon which the respondent in the appeal strongly relies, 

It may be said of the 1825 paimash or record, taken as a 
whole, that it does involve certain self-contradictions which 
contribute to leaving the point at issue in considerable doubt, 

It will serve no useful purpose to load this Opinion with 
details, although all these details have been carefully considered, 
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It may suffice to say as follows : The Paimash Jariff Taram chitta 
for Madavilagam village, dated the 31st August, 1825, forms 


the Exhibit A, and its headings and general preliminary state- 


ments must be attended to. It states the “ persons who were 
present at the Jariff ” mentioning by name the Government 
Officer. Then follows this entry: “Alwar temple village Miras.” 
This appears to describe in general terms the ownership by 


“the temple of all the village miras. Then there appears this 


entry: “Appasami Mudali and Arunachala Mudali, gumasthas 
of Evalappa Mudali, Dharmakartha of the aforesaid temple— 
total, two persons.” Up to this point it seems plain enough 
that the lands are owned by the temple, and that Evalappa is 
its Dharmakartha. When the specific entries begin there occur 
the following “remarks”: “ Village Miras—Sri Tirumushi 
Alwar,” and a little further down, “No. 1 Miras. Tirumushi 
Alwar Devastanom Dharmakartha Nattu Evalappa Mudali.” 
Then still another : “Alwar mantapam tope, No. 1 Miras Tiru- 
mushi Alwar Devastanom.” Upto this point the doubt as to 
the lands being temple lands—it being’ admitted that they are 
part of the village miras—has not arisen, When these items 
came to be entered, the column of remarks shows “ village 
miras,” and by far the most important of the entries are those 
referring to the miras itself, viz., “ No. 1 Miras,” and one of the 
most important pieces of the property is a tope.or grove, which 
is entered as punja, andin the remarks is stated to be Alwar 
mantapam tope. So far all is clear. 

The confusion arises, however, from another document, 
Exhibit A-l, called “Register of landy as per paimash or mamul 
account,” It is to be observed that in it again occurs “No, 1 
Village Miras. Tirumushi Alwar,” and in Nd, 83, “No. 1 Miras 
Tirumushi Alwar Devastanom,”’ there being added the words ` 
“Dharmakartha Nattu Evalappa Mudali,”’ 

While this is so, the remarkable thing is that all the other 
entries, with perhaps one or two exceptions, are stated to be 
“No.-1 Patta. Evalappa Mudali,” with no indication that 
those particular items are temple lands or that Evalappa holds 
them as Dharmakartha. This fact, and practically this fact 
alone, forms the foundation of the respondent’s claim that he 
is personal-owner of these numerous items. The inconsistency of 
this with the other entries above referred to is unexplained, 
and in particular it is unexplained how property originall 
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temple property ever came into his private ownership. No P. C. 
express grant is produced; no legal authority for a conversion Srinivasa 
so singular is suggested, Chariar 


v. 
In these circumstances their Lordships are not prepared to Evalappa 


say that if the records had stopped here they would have agreed ane 
with the judgments of the Courts below, and would have attri- Lord Shaw. | 
buted the entries opposite Evalappa’s* own name as entries 
cretiorating private property. It is unlikely; but for the reasons 
to be hereafter stated it is notjnecessary to decide the question. 

Let it be assumed, however, that the point of ownership 
stands doubtful upon the 1825 records, To such a situation it 
is conceivable that the observation of the learned Chief: Justice 
\vould apply. He says :— 


‘It is of course impassible at this distance of time to say exactly how it 
was that these properties passed from the temple into the hands of the 
trustee’s family and the case may undoubtedly appear to be one of suspicion. 
But we canno: say, at this distance of time andin view of this long enjoyment, 
that the title of the temple has been sufficiently established in the present suit as 
to the great bullx of those properties, thatis to say, io respect of those properties 
which, in the paimash, are not entered as temple properties. Where we findin 
the paimash properties entered as temple properties, that is sufficient to throw the 
onus on to the trustee of showing how these progeriies ceased to belong to the 
temple,’’ \ 





Their Lordships must dissent entirely from the view that 
where the discoverable origins of property show it to be trust 
property the onus of establishing that it must have illegiti- 
mately come into the trustee’s own right rests upon the bene- 
ficiaries, Upon the contrary, the onus is, and is heavily, upon 
the trustee to show by the clearest and most, unimpeachable 
evidence the legitimacy of his personal acquisition. Even upon 
the records of 1825 their Lordships would: have inclined to 
this view. s 

But the records did not end here. In their Lordships 

;Opinion it is necessary in a case of this kind to view the records, 
transactions and proceedings asa whole, And in their view 
the greatest weight must be attached to the elaborate proceed- 
ings of 1876, and in particular tothe Survey and Settlement 
Register of the Village of Madavilagam. That Register con- 
tains 169 items, including among other particulars an identifica- 
tion, so far as possible, of each item with the old number or 
name of fields, and in particular the extent and assessment of 
each plot of land in the whole list; The Register is signed 
by Major C. J. Stuart, Acting Deputy-Director of Revenue 
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Settlement, and is dated from the Revenue Settlement Office. It 
cannot be too clearly premised, however, that the Boargl would 
not hold any such record to be conclusive evidence of owner- 
ship; but, upon the other hand, their Lordships cannot be blind 
to the importance of such a document which appears, de facto, 
to have settled the bounds of the possessions of these plois for 
a period of thirty-five years—that isto say, from 1876 to 1910. 
This is especially important in any case where the personal as 
against the trust claim is supported also, and alone, bya 
reference to an earlier record of a similar character, marred as 
that record happens to be by the contradictions to which 
reference has been made, 


It is, however, unnecessary, it may again be said, to enter 
into details. But the facts as to the 1876 records are outstand- 
ing and make the position much clearer, Evalappa had been 
succeeded by Varadappa, and numerous cases, including those 
in which in 1825 the entries of the owner had only been the 
name of Evalappa Mudaliar, with nothing added thereto, now 
appear with the point as to the character of the ownership 
cleared up. 


The Survey is headed “ Descriptive Memoir of Madavila- 
gam of the Saidapet Taluq,” Extracts from it form Exhibit B of 
the present proceedings. Their Lordships have, however, seen 
a print of the Descriptive Memoir itself, bearing to be signed by 
Major Stuart, “Acting Deputy-Director of Revenue Settlement,’ 
The following entries are important ;— 


=“ Mirasi Tenure, As the Government have recognised the Mirasidar’s claim 
s ` . 
to a perceatage fee (swatantram) on the taram ‘assessment, tue following arran- 
gements are made for its future collection and payment,” 


This entry speaks for itself. The tenure was mirasi tenure, 
and there was one mirasidar. Then occurs the following :— 

u The fee is fixed at 2 annas inthe rupee of assessme nt of both dry and wet 
lands for whicb the lands are divided into (I) Pangu, (II) Durkast, and (ITI) 
Waste."’ 

The words “Pangu” refers to the original cultivated land— 
that is to say, land cultivated by persons or a person, or insti- 
tution, belonging to the village. “ Durkast” refers to lands 
granted by the Government for cultivation not by villagers, but 
by outsiders. “Waste” refers to jungle or uncultivated land, 


[he main point to be kept in view is the form of the 
entries of the lands, the issue as to which is whether they are 
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temple lands, or are private-property or pangu lands. The im- 
portange, accordingly, of special reference to pangu lands is 
clear, That entry is as follows :— 


“ Pangu Lands. This is an Ekabogam village and the lands have hitherto 
been held by I Pattadar. The fee registered against these Jands is at present a 
mere matter of account and need not be collected, as the .lirasidar himself holds 
the lands, But if these lands hereafter become waste by relinquishment and are 
taken up again by a stranger, they will be chargeable with the fee, plus the taram 
assessment, and the fee thus collected will be payable to the Mirasidar.” 


The village is spoken of as an ekabogam village. “ Ekabo- 


gam” according to Wilson is :— 


‘* The possession or tenure or village land by one person or family without 
any co-sharer. The appellation is continued in some instances where other 
patties have bean admitted to hold portions under the original tenure as long as 
that remains unaltered, ” 


It is stated that the lands have been hitherto’ held by one 
pattadar, and that the mirasidar himself holds the lands. The 
extreme importance of this entry arises from the events which 
had taken place in and about the early sixties of last century. 


It seems fairly plain that by the middle of the ‘nineteenth 
century various demands were being made to obtain a state- 
ment of the rights of mirasidars in this part of India. In the 
volume named “Chingleput, late Madras District,” compiled 
under the orders of the Madras Government by Mr. Charles 
Stewart Crole, the position is thus described :— 

“In 1834 it began to induct outsiders into the permanent possession of lands 
and issued puttas to such persons. In 1859 it compelled the mirasidars to declare 


once for all the extent of their individual holdings, and proceeded to issue pattas 
accordingly, which it at frst styled mirassi pattas, 

“In ihe same and following years it warned mirasidars that they would 
have to pay the assessment on all lands in their holdings, whether they cultiva ted 
or not, and limited by new rules, which have since increased in stringency, the 
occasions on which, andthen only asa matter of grace, remissions would be 
given. 

“In 1863 the Government directed the abolition of the words ‘Mirassi patta 
and ‘Payikari patta, which had previously appeared asa heading on those docu- 
ments in order to distinguish mirasi from “ordinary tenure, and it ordered the 
‘name of the Patiadar’ merely to be inserted, thus distinctly proclaiming that it 
would nc longer recognise any difference in tenure, 


This historical circumstance gave great weight to the 
Settlement and Survey, about to be referred to, made in the 
year 1876, It is in particular noticeable that a special column 
‘of pattadars, with a demand for’ their Names, appears in the 
Return, and that this coincides with the acknowledgment of 
the mirasi tenure. The application of this to the Situation of 
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the village, whose ownership is in suit, will be immediately 
seen. It would rather appear that no public document,of any- 
thing like equivalent value to that of the Report of 1876, with 
regard to the details of any properties which were at once 
mirasi and patta, had ever been previously issued. 


It is accordingly of special importance to know who was 
the mirasidar holding a patta, and therefore pattadar of those 
particular lands in suit. Appended to each entry of grants of 
land in the village is a column headed “ Pattadar’s Name and 
No.” It cannot be seriously disputed that the patta was- No. 1 
Patta. 


Who, tben, was the holder of these lands, occupying the 
position at once of mirasidar and pattadar No. 1? Item by 
item the entries under “Pattadar's Name and No.” are “Nattu 
Varadappa Mudaliar, Trustee of Tirumushi Alwar Pagoda,” 
The entries are repeated and repeated in the same sense. And, 
in short, there is here an official affirmation that these lands 
are temple lands; that they are held in No. | Putta ; and 
that the trustee of the temple is Varadappa, 


It would accordingly appear to be clear that this official 


_ document, which it cannot be doubted was prepared after 
minute inspection and enquiries on the sport, sets at rest ány 


doubt as between private and temple ownership, and clearly 
affirms the latter. Varadappa was not the private owner ; he 
was the Dharmakartha or trustee. It, however, must be admit- 
ted that although this was the official view, the record does not 
commit Varadappa himself to such an affirmation or admission, 

Most fortunately, however, there are elements of probation 
existing, applicable to the regime of Varadappa. which greatly 
help to clear this difficulty away. These instances may be 
given :— 

(1) On the 8th February, 1888, Varadappa brought a suit 
against the Government in regard to certain lands and trees, 
which hejalleged he was debarred from cultivating. He desired 
a declaration to establish his right “to the said property as 
absolute owner thereof.” It is, however, an entire mistake to 
reckon this an assertion of private ownership, because Vara- 
dappa describes himself as plaintiff and as Dharmakartha of the 
temple at Madavilagam village; and the first three statements 
of his plaint are as follows ;— 
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“1. The village No, 137, viz., Madavilagam and all iis miras appertain to, 
and form portion of tke endowments of the temple of Tirumushi Alwar situated 
in the saidgvillage, Poona:mallee Divisioa, Saidapet Taluk, Chingleput District. 

“2, The plaintiff above named is the hereditary Dharmakartha of the said 
Devastanom, ji 

‘3. Plaintiff's ancestors have, from time out of mind, been enjoying the 
lands under Nos, described below by building choultry, cultivating the soil and 
raising a tope, etc., paying revenue to the Government for the said lands.” 


As mirasidar and as trustee of tht temple his grievance 
against the Government was that he was not entitled to extend 
the rights which he asserted over certain further lands and’ 
trees, and accordingly the suit was substantially for the pur- 
pose of enabling that extension to be made, presumably for 
temple purposes, and accompanied with the assertion that— 
quoad the temple—the village of Madavilagam “and all its 
miras” were the endowments of the temple of which Varadappa 
was the Dharmakartha, : 

(2) A statement signed by “Nattu Varadappa Mudaliar, 
Dharmakartha,” and made before the Deputy Tahsildar, 
Poonamalle Division, is also produced. This statement refers 
to the Paimash of 1876, and is to the effect that the entire 
village is the ekabogam village of the temple, viz., of Tirumushi 
Alwar; that he, Varadappa, is the Oharmakartha of the 
temple ; and he goes on to state : “ Whenever anyone wants to 
build a house on vacant lands other than the land on which 
houses have been in existence from time immemorial in the 
village nattam of this village, it is usual for me to grant lands 
to such persons, and to get deeds executed therefor,’ | 

(3) This was quite true, and various deeds of that charac- 
ter are referred to in the proceedings—that is to say, they 
are called rental agreement deeds, and are addressed to 
Varadappa, as onethe 27th March, 1876, and signed “ Nattu 
Varadappa Mudaliar, Dharmakartha of ‘Tirumushi Alwar 
Devastanom” ; or, asin that of the 7th March, 1904, ‘after 
Varadappa’s death, to Evalappa the second, his son, thus 
named: “ S, Nattu Evalappa Mudaliar Avergal, son of S. 
Nattu Varadappa Mudaliar, Shrotriemdar, Kondaikatti Vellala. 
Vaishnavite, Mirasdar of the!village of Madavilagam as well as 
Dharmakartha of Tirumushi Alwar Devastanom,”’ 

It is of importance to observe that Varadappa is named 
and names himself the Dharmakartha. This is in truth the legal 
equipollent to trustee. The position of Dharmakartha is not 
that of a shebait of a religious institution, or of the head of a 
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Mutt. These functionaries have a much higher right which 
larger power of disposal and administration, and they, have a 
personal interest of a beneficial character. 

In the very learned judgment delivered in Vidyapurna 
Tirtha Swami v. Vidyanithi Tirtha Swami, 1 the distinction 
between those functionaries is explained. But a Dharmakartha 
is literally and no more than the manager of a charity, and 
his rights, apart it may be in certain circumstances from the 
question of personal! support, are never in a higher legal 
category than that of a mere trustee, l 

The details need not further be entered as to these deeds, 
which appear to be numerous, and to assert clearly the 
fiduciary position in which Varadappa and even his successor, 
the present respondent, stand. They are by no means confined 
to a period subsequent to Major Stuart’s report in 1876 ; one, 
for instance, is dated the 22nd January, 1870, executed to Vara- 
dappa as “ Dharmakartha of Tirumushi Devastanom,” and 
describes Madavilagam as “ the miras village of the said Alwar.” 
In fact, there-are documents extending over a period of about 
forty years, all framed on that footing, a footing which nega- 
tives private but affirms temple ownership. Their Lordships do 
not doubt that that was a public fact in 1876, when the report 
was made; and the subsequent transactions in the life of 
Varadappa; and even of his successor, the present respondent, 
confirm that view. This was plainly the stale of affairs when, on 
Varadappa’s death, the respondent succeeded him as hereditary 
Dharmakartha. 

A separte argument involving spme detail was submitted 
with regard to the topes, or groves, belonging to the temple, on 
which their Lordships will only say that after full investigation 
they are convinced the topes in suit have been sufficiently 
‘traced to temple ownership. 

The doubts, accordingly, which would have warranted the 
line of judgment indicated from the opinion of the High Court, 
above cited, have’ now disappeared, In the opinion of the 
Board the properties in suit are established to be .temple pro- 
perties, The statements and records made in the year 1910 do 
not-substantially bring any fresh light on the situation, It must, 
of course, be plain that it would require circumstances unique to 
warrant the transfer or transformation of those endowment 
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lands into the private property of the trustee. There is, in fact, 
nothing of the sort, In the present suit the respondent's right 
and title as personal owner have been successfully challenged, 
and the lands in question must, all of them, be restored as 
endowments of the temple, | 


In case it should be thought to have been, omitted, their 
Lordships merely further observe on this head that during the 
period extending from 1825 there were clearly established several 
items of the property in dispute which could be identified as 
still remaining as temple lands, To these items there were added, 
in the course of discussion, several further items which were 
traced from register to register, and clearly and separately 
identified as temple lands by name, and freed from the doubt 
as to the personal ownership of the former mirasidar, Evalappa. 
They, too, have been claimed by the respondent as his own, 
and this is a notable circumstance. These facts might have 
proved obstacles to the learned Judges of the High Court in 
forming their conclusion and assisted in removing any doubt 
which they felt ; but the view which has been taken by their 
Lordships of the larger issue, namely, of the effect of the 1876 
register on the transactions to which Varadappa was a party, 
affects the whole of the lands in suit, and makes it unnecessary 
to deal with the individual items referred to. 


It will now be seen how serious is the position of the res- 
pondent as a claimant for the continuance of the trusteeship 
of this temple and its endowments. The doubts in the minds 
of the Courts below, on the subject of his being allowed to 
continue in office, are sufficiently plain. But when it is now 
decided that the whole of this litigation has substantially been 
occupied by an unfounded assertion, supported by the con- 
coction of accounts—an assertion by ‘the trustee of private 
ownership in himself and a powerful resistance to the recovery 
of these properties for the trust which he administers—it does 
not appear to their Lordships to be open to them, on any 
sound principles either of administration or of law, to. permit 
the continuance of the respondent in the office of Dharma- 
kartha, 


The conduct of the respondent, even in the course of the 
present suit, has been sufficiently grave to be thus noted by the 
Judges below. Says the District Court Judge. 
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“ My finding is that the Exhibits K series were got up for tbe purpose of 
this suit, and that they have been proved to contain false entries in many 
instances,” 5 ‘ 


In the High Court the pronouncement was quite as strong. 
The learned Chief Justice observes :— 


“The District Judge has found that the defendant failed to keep proper 
accounts and that the accounts which he has brought into Court in this Case were 
written up for the purposes of gthis case. We have ourselves examined the 
accounts, and we regret to say thatthere are very serious reasons for believing 
that that has been the case and that the accounts have been largely written up 
for the purposes of this case,” 


Their Lordships have considerable doubt as to whether 
any litigant found to have been guilty of seriously reprehensible 
conduct of this description could ever have been retained in 
the office of Dharmakartha. rhe worshippers of the temple, 
the true beneficiaries in the endowments, are entitled, at least 
in regard to the trusteeship thereto, as also isa Court of law 
before whom such delinquencies are established, to insist upon 
the first step towards trustworthiness in administration being 
taken by the removal of the trustee. Most unhappily the 
guarantee for that trustworthiness has been destroyed: 
Although the Board very willingly admits that much allow- 
ance must be made for the inaccuracy of karnams, and of 
other officials who may have been anxious to fortify the 
trustee’s personal rights by methods which were unwarranted, 
the respondent must, however, stand answerable for such 
conduct. 

Their Lordships do not doubt that-if the High Court had 
been of the opinion now delivered with regard to the merits 
of the suit, the trustee would have been removed from office. 
The Board desires that inlthe remit, which their Lordships 
will humbly recommend to His Majesty to *make, the High 
Court shall select as trustee a person or persons of such sufh- 
cient standing in the district as will enable the transfer from 
the respondent of the property to be effectively made, and the 
administration thereof purely for the purpose of the endow- 
ment effectively secured. 

The scheme drawn up in. the District Court, and referred 
to in the proceedings of the High Court, would appear to be 
not unsuitable for the case, but these two fundamental altera- 
‘tions must be taken into account, In the first place the list of 
endowments must, of course, be enlarged to suit the affirmation 
as to the extent of the temple property made in the plaint and 
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here affirmed, and secondly a new and independent trustee will 
be nominated to administer the scheme. 

Their Lordships will humbly advise His Majesty'to remit 
the case accordingly to the High Court, with a finding that the 
properties in suit belong to the endowments of the temple ; 
that the respondent as Dharmakartha and trustee thereof be 
removed from office ; that a scheme be framed for trust ad- 
ministration under a new trustee ; and that the judgment of 
the High Court of the Gth March, 1917, except as regards 
costs, be recalled, and that the respondent do pay the costs of 
this appeal, f 

Solicilors for appellants : Douglas Grant. 

Solicitor for respondent : T. L. Wilson & Co. 

K. V, L. N. x Appea: allowed. 


IN THE HIGH COURT OF JUD.CATURE AT MADRAS. 
PRESENT :—SIR WALTER SALIS SCHWABE KT, K. C. CHIEF 
JUSTICE, AND MR, JUSTICE WALLACE, 
K. N. Parthasarathy Naidu 
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P. Mukundammal 


“Appellants (Plaintiffs). 


Respondent (Defendant). 


Witl—Construction—Executor with power to sell—Morigagee by—Validity— 
Suit to enforce morigage—Onus on morigagce. 

An executor under a will with express power to sell has power to mortgage 
except in cases where a prohibition against mortgage can be inferred from the 
terms of the wil!, 


In a suit upon a mortgage made by an executor under a will with express 
power of sale, the onus is not dh the mortgagee to prove as part of his case that 
the executor was acting properly in effecting the mortgage. 


On appeal from the judgment and decree of the Honourable 
Mr, Justice Coutts Trotter dated 2nd August, 1921 and passed 
in the exercise of the Ordinary Original Civil Jurisdiction of 
the High Court in C, S, No. 273 of 1920. ) 

T. S. Rajagopala Aiyar and T. L. Venkatarama Aiyar for 
appellant. \ 

T., Ethivaja Mudaliar for respondent, 

The Court delivered the following 

Judgments :—The Chief Justice :—In this case the morigagees 
-brought a suit to enforce the mortgage. The morigage was 
executed by an executor under a will. That wil] gave the executor 
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‘express power to sell any part of the estate, moveable or 


immoveable as the executor might, wish for purposes of paying 
off debts. 16 was contended before the learned Judge that, this 
power being an express power of sale, he had no power to 
mortgage. The learned Judge with regret came to the con- 
clusion that that was the proper construction of the will and 
that he was bound by Haldenby v. Spofforth 1 and Indian Cases 
following that case, so to hold. Ona careful examination of 

that case, so far from being authority in favour of the proposi- 

tion that the executor with power of sale cannot mortgage, it ts 
in my judgment direct authority for the proposition that he can 
except in cases such as the case there where a prohibition against 
mortgage can be inferred, The Master of the Rolls, Lord 
Langdale referring to a case of Ivy v. Gilbert 2 said thus :— 
“ Lord Macclesfield also observed that the Court had decreed, 
that the trusts declared concerning the term, empowered, the 
trustees to sell the premises and a power to sell implied a power 
to mortgage which was a conditional sale. This I conceive to 
mean, that where it is intended to preserve the estate, there, 
under a direction for sale, a mortgage will sufficiently answer 

the purpose.” The facts of Haldenby v. Spopforth 1 were that . 
the direction there was not to preserve the estate but to convert 
the whole estate into money. Turning to the authorities in 
this country it is sufficient to quote Purna Chandra Bakshi v. 
Nobin Chandra Gangofadlhyaya 3 which is a direct authority for 
the proposition that, where by a will power 1s given to sell the 
property to pay off debts, that power includes the power to 
mortgage. By section 90 of the Prgbate and Administration 
Act, 1881, the power of an executor to dispose of immoveable 
property is subject to any restrictions which may be imposed 
by the will, But in my judgment the power of sale is not a 
restriction imposed by the will and the power of mortgage so 
far from being inconsistent with it, is, as pointed out in the 
English case, included in it unless there be some reason to be 
gathered from the terms of the will itself why it should be 
excluded, We are then asked to remand the case so that further 
evidence may be given. The learned Judge held, as I under- 
stand his judgment, that the onus was on the defendant to show, 
if it was open to him to show, that there were no debts and 





l. 1 Reaven 399, 2, 2P. Wms. 13. 


3, 8.C. W. N, 362. 


; e 
PART KVIII.] THE MADRAS LAW JOURNAL REPORTS. 553 


that the executor was not mortgaging for the purpose of paying 
off debts. No evidence of that kind was tendered and it is 
therefor® unnecessary to consider whether, if it had been ten- 
dered, it would have been admissible. In my judgment it was 
a perfectly proper ruling that it was not upon the mortgagee to 
prove as part of his case that the executor with power of sale 
was acting properly in effecting thg mortgage. On those 
grounds I think the judgment must be reversed and judgment 


must be entered for the plaintiffs as prayed for with costs here 
and below. : 


Wallace, J. :—I agree. I just wish to saya few words on 
the second point. I agree with the trying Judge that, where an 
executor has power to mortgage, the mortgagees cannot be 
called upon to show the reality of the testator’s debts for which 
their money was borrowed and, as the defendant here merely 
does not admit that there Were debts other than the mortgage 
debt of 24th February, 1918, and does not assert that there 
were no other debts, there seems to me no sound ground for 
remand for proof of the reality of the debts for which the 
mortgage was taken. I agree that the second mortgage is 
binding on the defendant. 


A.S. V. Appeal allowed, 


IN THE HIGH COURT OF JUDICTURE AT MADRAS. 
' PRESENT :—MR. JUSTICE KRISHNAN, `. 


Jayaramulu Naidu and others ..» “Petitioners (Accused Nos. 
R See 2 and 3) 

Madras Abkarsi Act I of 1886— S, 55 (a)—Possession—Meaning—Corvictions 
under section — ValidstfP—Aciual possession of contraband liquor necessary. 


The word '' possession ” in S. 55 (a) of Madras Act I of 1886 does not mean 
constructive possession but actual possession. 


The mere fact that a person is the owner of acaltleshed in which contra- 


band liquor is found is not sufficient to justify a conviction under. S. 55 (a) when 
there is no evidence to show that he was in possession of the liquor. 


Petition under Ss. 435 and 43) of the Code of Criminal 


Procedure, 1598, and S. 107, Government of India Act, praying: 


the High Court to revise the judgment of the Court of the Sub- 
Divisional Magistrate of Chingleput in Criminal Appeal No. 33 








* Cr, R, C, No, 104 of 1922. 
Cr. R P. No. 95 of (1922) 10th August. 1922, 
R—70 
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of 1921, preferred against the judgment of the Court of the 3rd 
Class Magistrate of the Uttaramerur in C. C, No, 152 of 1921. 
F. S. Vas for petitioner ki 
The Public Prosecutor for the Crown. 
The Court made the following 


Order :—This revision case is filed by accused 2 and 3 
only in C. C. No. 152 of 1921 on the file of the Third Class 
Magistrate of Uttaramerur. They have been convicted under’ 
S. 55 clause (a) of Act I of 1386, the Madras Abkari Act, 
for being in possession of liquor without a proper licence 
obtained for the purpose. The first accused has not come up 
here at all. It is argued on behalf of accused 2 and 3 that 
there is no evidence on record to show that they were in posses- 
sion of the liquor. The finding of the lower court is that the 
liquor was found in a cattle-shed which belonged to accused 2 
and 3 in which the first accused was selling the liquor. When 
the authorities came up on the scene the first accused seems 
to have locked up this shed and bolted and the door of the 
shed had to be broken open to get access intoit. The lower 
court no doubt holds that the 2nd and 3rd accused should also 
be considered to have been in possession of the liquor becuase 
they were the owners of the shed but I think this finding cannot 
be accepted for in S. 55 (a) the word ‘ possession’ I think does 
not mean constructive possession but actual possession, It is 
only people who are actually in possession of con- 
traband liquor without licence that: can be punished under the 
section, In the circumstances of the case there is no clear 
evidence that accused 2 and 3 had amything to do with liquor, 
and the only point against them is that they were the owners of 
the cattle-shed which, I think, is not sufficiént to justify a con- 
viction as regards them. | 


The conviction will therefore be set aside as regards accus- © 
ed 2 and 3 and the fines, if paid, will be refunded. 


A. S. V. Conviction set aside, 


d 
PART XVIII] THE MADRAS LAW JOURNAL REPORTS. 555 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. 


Krishna Pillai and others ` ... * Petitioners (Accused 1, 
3, 4 and Sin C. C. No, I 
of 1921 on the file of the 
"First Class M agistrate of 
| Ramnad at Madura.) 


Cr. P. C—S. 437—Order for further enquiry —Validity—Failure to consider 
prospect of public advantage from re-opening of case—Effect—Setting aside of 
order in revision—Jupisdic tion. 


An order directing further enquiry under $S. 437 Cr, P.C. without regard to 
what is really the material consideration in such cases, the prospect of any 
public advantage from the case being re-opened, is one passed without jurisdic- 
tion, and is liable to be set aside by the High Court in revision. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the District Magistrate of Ramnad at Madura in 
Cr. R, Case No, 39 of 1921, presented against the Judgment of 
the Court of. the Huzur Sherishtadar and First Class Magis- 
trate of Ramnad at Madura in Calendar Case No. I of 1921. 


Dr. S. Swaminathan, T. Rangachariar, S. Subramania diyar 
and A. N. Krishnasami Aiyangar for petitioners, 


The Public Prosecutor (G, C, Adam) for the Crown. 
The Court delivered the following 


Order:—The order before us is one passed by the District 
Magistrate under S, 437, Cr. P, C., ordering further enquiry 
into a case in which the petitioners were discharged. The 
occurrence in question in that case took place on 26-7-1920, 
_ It is unnecessary toe go in detail into the subsequent progress 
of the proceedings. The petitioners were once convicted and 
` on their conviction being set aside by the Sessions Judge, were 
retried. That retrial order is an order of discharge which the 
District Magistrate has set aside in the order before us, 

The facts for investigation amounted to a petty riot bet- 
ween the members of two factions in a village in the Madura 
District. In the course thereof a certain amount of violence 
seems to have been used and stones were thrown ; but no in- 
juries of any gravity were inflicted and, as far as appears, there 

AA II 
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is no question of any loss of valuable property. The evidence 
as far as we can judge of it, from the records before us, was 
of the kind usual in such cases and of no special strength, ‘Lhe 
District Magistrate’s order is based on criticisms of the reasoning 
in the order of discharge which are very possibly well founded. 
But he has entirely failed to consider the essential matter, the 
prospect of any public advantage from the case being reopened. 
The prospect in our opinion is exceedingly small. In view of 
the period of 2 years, which has elapsed since the occurence, 
its comparatively insignificant character and the nature of the 
evidence available, we think that the order of the District 
Magistrate, passed without regard to what is really the. 
material consideration in cases of this’ kind, was passed with- 
out jurisdiction., 

We therefore set it aside\in the exercise of our powers of 


revision, 
Order set aside. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :-—SIR WALTER SALIS SCHWABE, K. C. CHIEF 
JUSTICE AND MR. JUSTICE WALLACE. 


Abdur Salam Sahib and another ... * Appellants (Plffs.) 
7, 
M. Kandaswami Chettiar ... Respondent (Deft.) 


Landlord and Tenant>-Tenanucy—Per manent tenancy—Proof—Quantum. 


In a case in which there was no direct evidence as to what the original 
tenancy was, it appeared that a pucca house ewas erected on the premises in 
question at least 50 years before suit, that from that date the rent fixed and paid 
for the premises had never varied, that the tenant frem time to time had dis- 
posed of his interest, and that during that period the value of the land had risen. l 
Held that the proper inference to be drawn on the facts was that the tenancy 
was a permanent tenancy. 


Appeal against the decree of the City Civil Court, Madras, 
in O. S, No. 15 of 1920. 

K. Narasimha Iyer for appellants, 

N. Ramachandra Iyer for respondents. 

The Court delivered the following 


Judgments :—The Chief Justice —I am very loath to 
disagree with the Judge who heard the evidence on questions 
i T Shae T 


z Ç. C, C, Appeal No, 26 of 1921, 19th July 1922, 
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of fact but in this case I do not think that.the view I am about 
to express really differs at all on the question of fact because 
I take the facts as found by the learned Judge. On these facts, 
whether the proper inference is that the tenancy in question is 
a permanent or temporary one isa question of law and nota 
question of fact, 


The facts of this case as found dre that a superstructure 
described as a pucca house was erected on those premises at 
least fifty years ago—according to the evidence the period is 
nearly 100 years, Krom that date forwards there has always 
been fixed and paid a monthly ground rent of 14 annas. The 
tenant from time to time has disposed of his interest. The 
last tenant sold his interest to the present plaintiff for Rs. 350, 
During that period the value of the land in Madras has arisen 
and we are told that the present proper groundvalue of this 
land is not 14 annas but Rs. 2. 


Now the question under those circumstances, there being 
no direct evidence as to what the original tenancy was, is “In 
the proper inference that it is a permanent tenancy or a tenancy 
of some shorter period.” It is put as monthly because the rent 
was payable monthly. On this matter we are not without 
authority. A similar case came before their Lordships of the 
Privy Council in Afgal-un-nissa v. Abdul Karim 1. In that case 
, which was in reference to some land ina suburb of Delhi 
covered by buildings, the facts were that from 1859 onwards 2 
uniform rent had been fixed and paid and substantial buildings 
had been erected without the landlord’s objection and they 
had been dealt with by assignment or mortgage. So far that 
case is very like the present. ‘There was one additional fact in 
that case, namely that the landlords had in some receipts ap- 
plied the term ‘ permanent’ to the rent. I do not think that 
that fact alone would suffice to differentiate this case, But, 
however that might be, in that case their Lordships of the 
Privy Council quoted with approval the case of Caspersz v. 
Kader Nath Sarbadhikari ? and the part that they quoted with 
approval is this: “ Although the origin of a tenancy may- not 
be known, yet if there is proved the fact of long possession of 
the tenure by the tenants and their ancestors, the fact of the 
landlord having permitted them to build a pucca house upon 


1, (1919) I, L. R, 47 Cal. 1: 36 M. L. J. 580 (P. C.) 
2, (1901) I, L. R. 28 Cal. 738, 
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it, the fact of the house having been there for a very consider- 
able time, of its having been added to by successive tenants, 
and of the tenure having from time to time been transferred by 
succession and purchase, in which the landlord*acquiesced or 
of which he had knowledge, a Court is justified‘in presuming 
that the tenure is of a permanent nature.” Every word in that 
applies to this case and that has the approval of their Lord- 
ships of the Privy Council and it seems to me that the only 
proper inference that could be drawn on the facts of this case 


is that the tenancy was a permanent tenancy. ` 


It is suggested in argument that there is something peculiar 
about Madras in this matter and that in the city of Madras for 
some reason permanent tenancy is unknown and can never be. 
| see no reason for accepting that statement for one asks one- 
self ‘ why should there be any difference in this matter between 
Madras and Delhi and Calcutta?’ Human nature is much the 
same in different provinces. People do not build valuable 
houses on other people’s land with the knowledge that they 
may be turned out at a month’s notice and with the kriowledge 
that they may only remove their bricks and mortar. Landlords 
do not go on accepting the same rent year after year when the 
value of the land is increasing. I see no reason at all to distin- 
guish in this matter between Madras and other towns in this 
country, when we have got the facts from which the proper , 
inference to be drawn is that there is a permanent tenancy. 
Those facts in my judgment result in that inference whether it 
is in Madras or elsewhere. On those grounds‘in my judgment 
this judgment is wrong and must be reversed with costs here 
and in the Court below ; and the declaration, prayed for in the 
plaint must be granted. 

Wallace, J,:—1 entirely agree and I have nothing to add. 


A. S. V. Appeal allowed, 


. 
PART XVIII,| THE MADRAS LAW JOURNAL REPORTS. 559 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR, JUSTICE 
RAMESAM. 


P. S. Narayana Aiyar ... Appellant*® (3rd Deft.) 
Y. 
Biyari Bivi alias Kathun Bivi Respondenis (Plaintiff 
and others ... © and defendants Nos. 1 
i and 2). 


C. P. C.—S. 152—Amendinent of decree —Discrelion— Principles guiding—In- 
tervention of rights of third parties acting in good failh—Effect—Sale in cxecution 
of decree—Snubsequent application for its amendment—Parties—Purchaser if 
necessary party—C. P. C.—0. 22, R. 10—Pendency of suit—Meaning. 

The exercise of the power to amend under S. 152 C. P. C. is disctetionary, 
andan application for amendment of a decree should be rejected as too late, if the 
rights of third parties acting in good faith have intervened. 


A purchaser at a sale held in execution of a decree which is subsequentiy 
sought to be amended isa necessary party to the application for its amendment 
on the general principle that persons, whom it is desired to bind by proceedings, 
can and must be impleaded in them. And the order allowing the amendment is 
not binding on him, if he is not so impleaded. 


Quacre whether the expression “ the pendency of the suit’ in O., 22,R. 10, 
C. P. C. covers the period between an original and an amended decree. 

Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Madura in O. S. No. 14 of 1918 (Original 
Suit No, 111 of 1917 onthe file of the Court of the Subordinate 
Judge, Madura). 

The Advocate General (C. P. Ramaswami Aiyar) instructed 
by Brightwell and Moresby for appellant, . 

K. Raja Aiyar, K. S. Vaihuntam Aiyar and M. Krishna 
Bharathi for respondents, ; | 

The Court delivered the following 

Judgment :—At the last hearing of this Appealf we held, 
disagreeing with the lower court, that plaintiff was not entitled 
to the charge she claimed, because inter alia it was not confer- 
red on her by her decree. Ex. J3. That decree was passed on 
an award, Ex, Ji but did not in our opinion reproduce the 
term thereof, by which such a charge as plaintiff set up was 
created. Plaintiff after our decision induced the court, which 
passed Ex, J3, to amend it under S. 152, C. P. C. by re- 
moval of what in the affidavit filed there is described as a 
clerical error and to insert words making the provision her case 

t See the case reported in 41 M. L. J. 557. 
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here required. She then moved for a re- hearing of the appeal 
on review and we allowed it. 

The Advocate General on behalf of 3rd defendant, the 
appellant, first asked us to postpone the re-hearing, until he 
had appealed to the Privy Council against our order granting a 
review. But we pointed out that such an order could not be 
regarded as final for the? purpose of S. 109 C. P. C. and that 
his application for leave in confection with it would be un- 
sustainable, The rehearing accordingly proceeded. 

It may for the present purpose be at once conceded that, 
if Ex. J3 had stood on 8—12—17 the date of 3rd defendant’s 
purchase in court sale, as it does now, plaintiff would be 
entitled to relief. The guestion however is whether she is so 
entitled, when Ex. J3 as it was passed on 5—1—17 ‘and as it 
was expressed on the date of the sale, conferred no charge and 
recognized one only by the amendment, made over four years 
later, on 25—11—21, in proceedings, to which 3rd defendant 
was not a party. 


The exercise of the power to amend under 3. 152 is dis- 
cretionary and necessarily so, when no period of limitation is 
provided for application for its exercise and therefore no in- 
vestigation of title can insure those, who acquire rights in 
property dealt with in a previous decree, against the effect of a 
subsequent amendment thereof. This and the consequence, 
that an application for’ amendment should be ‘rejected as too 
late, if the rights of third parties acting in good faith have 
intervened, is recognized in Hatton v. Harris 1, and Langat 
Singh v. Janki- Koer 2, It is clear that, if the amending court, 
the District Court of Madura, had had the full facts before it, its 
duty would have been to refuse to use its powers for plaintiff’s 
benefit. In fact, as the copies filed here of the affidavits on 
which it acted show, it was told nothing of those facts or of the 
present proceedings, from which the necessity for plaintiff’s 
obtaining an amendment had arisen, the construction which 
had actually been adopted by us being represented in one 
affidavit merely as “likely”, If the District Court had been 
aware of the real state of the case, it cannot be doubted -that 
it would have refused to consider the application, until at least 
3rd defendant had had notice of it. 


1, (1892) A. C, 547 2, (1911) I. L R. 39 Cal. 265. 
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Plaintiff here has not succeeded in showing that the principle 
above referred to is for any reason inapplicable to this case and 
has argued’ only that under the C. P. C. she could not have 
proceeded otherwise than she did and could not have made 3rd 
defendant a party to the amendment proceedings. It is not 
necessary for us to express a final opinion as to the applic- 
ability of O. 22 R. 10 or on the questién whether the reference 
in that provision to “the pendency of the suit” covers the 
period between an original and an amended decree. For 
plaintiff could and should have made 3rd defendant a party in 
compliance with the general principle that persons, whom it is 
desired to bind by proceedings can and must be impleaded in 
them, Third defendant having had no previous opportunity to 
object to the amendment, is entitled to object to it now; and 
as it was delayed until long, after he acquired his rights at 
the sale-of the imminence of which plaintiff admittedly knew, 
the objection must prevail. 

Holding that the amended decree cannot in the circumst- 
ances be pleaded against 3rd defendant, we again allow the 
appeal, dismissing plaintiff’s suit with costs (including those of 
the review petition) throughout. 

A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 

RAMESAM, 

Mittoor Moideen Hajee... Appellants in Criminial Appeal No. 


and another, e 325 of 1922 (19th and 20th 
Accused), 
and : | 
Edekkattu Chekkutti ... Appellant in Cri. Appeal No, 342 
Haji. of 1922 (36th accused). 


Ordinance I of 1922—Appeal against conviction under Act X of 1922—W he- 
ther time requisite for obtaining copies of judgment can be deducted—Whether 
delay in filing the appeal can be excused under S. 5 of the Limitation Act—S. 425 
of the Criminal Procedure Code—Different sentences imposed on different accused 
in a case—A ppeals by each of the accused—to what court appeals lic. 

Since the passing of Act X of 1922, an appellant appealing against a convic- 
tion under ordinance I of 1922 is entitled to credit for the time spent in obtain- 
ing a copy of the judgment. 

* Crl, Appeals Nos. 325 and 342 of 1922. 

(Crl. M. P, No. 498 of 1922 (S. R, No. 5083 of 1922) 11th Aug. 1922, 
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There is however no power in the appellate Court to excuse the 
delay in filing such an appeal either under S. 5 of the Limitation Act or under 
S. 423 of the Criminal Procedure Code. à 


Where some of the accused in a case are convicted for terms of imprison- 
ment for which appeal lies to the High Court and they appeal to the High Court 
and others are given lesser sentences, the latter ace not bound to appeal to the 
High Court but should appeal as if they have been convicted in a separate case of 
their own. Re Verkatakrishnayya 40 Mad. 591 followed. 


“Appeals under S, if, clause 2 of Ordinance No. 1 of 1922 
and Ss. +18 and 419 of the Criminal Procedure Code, against 
the Judgment of the Court of the Special Magistrate, Calicut, in 
Special Case No, 22 of the Calendar for 1922, 

T. Krishna Kurup for appellant. 

The Public Prosecutor for the Crown. 

The Judgment of the Court was delivered by 


t 


Oldfield, J :—These appeals came before one of us for 
admission ; and notice was issued to the Public Prosecutor 


- solely on the question whether they could be admitted or whether 


they were out of time. The point arises primarily, because the 
convictions and the sentences were passed under Ordinance 1 
of 1922, a special enactment. The time provided for appealing 
under that Ordinance is only 15 days. Judgment was given in 
each of these appeals on the 31st March. The presentation in 
this court was in Appeal 325, on the 24th April and in Appeal 
No. 342 on the 28th April. It is clear that this presentation 
was out of time, unless the appellants were entitled at least to 
an allowance for the period requisite for obtaining copies of the 
judgments appealed against. Such a deduction would of course 
be admissible in. any appeal against a conviction under the 
ordinary law with reference to S. 12 of the Limitation Act. 
This court has however recently held in Lingayya v. Chinna 
Narayana 1, that S. 12 cannot be applied in the case of appeals 
under a special law, such as the Ordinance we have to deal with. 


The point however calls for no further consideration since 
the passing of Act X of 1922, which became law- on the 5th 
March 1922 and provided that Ss. 4,9 to 18 and 22 of the 
Indian Limitation Act should be applicable to proceedings 
under any special or local law, in so far as and to the extent to 
which they are not expressly excluded by such law, It may be 
said at once that there is nothing in the Ordinance expressly 
excluding this provision, The appellants are therefore entitled 


17 (1917 I, L. R, 41 Mad, 169 : 33 M. L. J. 566 (F. B.) E 
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to credit for the time they spent in obtaining copies ; and that 
IS, as Mr, Kurup on their behalf agrees, from the date of judg- 
ment, 31-3-22, to the date, on which copies were given to their 
Vakil, 2-4-22, 

That deduction however made, the presentation on the 24th 
and 28th April was still beyond the 15 days allowed by the 
Ordinance. Mr, Kurup has accordingly conceded that there is 
delay in the presentation of Appeal No, 325 and has urged that 
the delay should be excused by this court. The difficulty is 
that S, 5 of the Limitation Act, under which the court can 
excuse delay is not one of the provisions, the application of 
which is extended by Act X of 1922 to proceedings under a 
special or local law. We therefore have no right to utilise S. 5 
in dealing with these appeals, Next it has been argued that we 
have power to excuse the delay under S. 423 (i) (a), Criminal 
Procedure Code, because an order excusing the delay would be 
consequential or incidental order and would be just or proper 
in their disposal. We are unable to take that view of the nature 
of such order. Jt is not consequential. We must then consider 
whether it is incidental and, if so, incidental to what? S. 423 
begins “ The appellate Court shall then send for the record of 
the case, if such record is not already in court ; ” and it has to 
be presumed that any power. conferred by S. 423 can be used 
only after the stage, at which S. 423 becomes applicable to the 
proceedings, has been reached. That is clearly indicated by 
the use of the word “then”. The application of S, 423 must, 
we think, be taken as legitimate, only after the preliminary stage 
indicated in Ss, 421 and 422 has been passed. That is after the 
appeal has been admitted and after the notice referred to in 
the latter section hae been given. It is true that notice has been 
given in this case to the Public Prosecutor but (as was stated 
‘distinctly in the order directing it) it was given Only for the 
special purpose of enabling him to appear to take part in the 
proceedings authorized by S, 421 at which the question of ad- 
mission and the question whether there sbould be further pro- 
ceedings, with respect to which S. 423 applied, are considered, 
We do not think that S, 423 confers on us any power, the exer- 
cise of which can help these appellants. We must therefore 
dismiss Appeal No. 325 as out of time.: 

These considerations however are not sufficient for the 
disposal of Appeal No. 342, because it is presented by the 36th 
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accused, who was sentenced only to 4 years rigorous impri- 
sonment and a fine and who therefore is entitled under S. 11 
of the Ordinance to appeal only to the special Judge and not to 
this court. In fact he did present his appeal originally to the 
Special judge. But that officer returned it to him on the 
ground that some of the accused had been sentenced in the 
judgment appealed agaigst to 5 years’ rigorous imprisonment 
and that the appeal lay in the case of those also who had 
been sentenced to a shorter period, tothe High Court. That 
view of the law is incorrect-—Vide Re Venkatakrishnayya 1, 
For the purpose of deciding the tribunal before which 
the appeal lies, each accused must be deemed to have been 
convicted in a separate case of his own; and the deter- 
mination of the court having jurisdiction to hear his appeal 
will depend on the extent of his individual sentence, That 
being the law, the learned Special Judge was wrong in return- 
ing the appeal to the appellant for presentation to this court. 

We have only then to decide whether the presentation to 
the learned Special Judge was in time. It is not disputed 
that, if allowance is made for the ‘time taken for obtaining 
copies and for the time, during which the court was closed 
for the holidays, presentation there on 24-4-22 was in time. 
That being so, the learned Special Judge has refused to exer- 
cise the jurisdiction vested in him by law and we must deal ` 
with his order in revision. We therefore in Appeal No. 342 
return the appeal to the appellant’s counsel for representation 
in the court of the Special Judge. 


C. A. S, . e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR, JUSTICE KRISHNAN, 
Arumuga Mudaliar and another ... Petitioners (accused 1 
l and 2). 

Cr. P, C., S. 199—Complaint—Meaning—Complaint to Police nol cnough— 
Further enquiry—Order for—Legality—Possibility of offence being disclosed on 
further evidence being laken—Order based on—E f fecl, 

The complaint referred to in S., 199 Cr. P. C. must be toa Magistrate. A 
complaint to the Police is not sufficient under that section. 


Cr. R. Case No. 144 of 1922, Ith August 1922. 
(Cr. R, P, No 133 of 1922) i 
1. (1917) I. L. R. 40 Mad. 591, 


° 
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Further enquiry cannot be ordered on the bare possibility of an offence 
being disclosed on further evidence being taken. There must be something on 
record tę indicate that such an offence was committed or there must be something 
to show that further evidence is available, which has not been taken and which 
would support a charge for that offence. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the 
judgment of the Court of the District ‘Magistrate of Chingleput 
„in Cr. R. C. No. 17 of 1921, preferred against the judgment of 
the Court of the Second Class Magistrate of Ponamallee in 
C. C. No. 325 of 1921, 

F, S. Vas for the petitioners, 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 


ORDER :—The order of the District Magistrate cannot be 
supported. His view thata “complaint” to the Police is 
sufficient under S. 199 of the Code of Criminal Procedure is 
erroneous. He has evidently overlooked the definition of the 
word “ complaint ” in S.4 Cl. (b). It must be made toa 
Magistrate. There being no such complaint in this case the 


Ist Magistrate was right in rejecting the case sought to be 
made under S. 498 of the Indian Penal Code, 


v The District Magistrate also suggests that on further 
enquiry an offence under S. 366 of the Indian Penal Code may 
be made out. But no such charge was brought forward and 
there is no evidence on record to show that an offence under 
that section was committed. Further enquiry cannot be 
ordered on the bare possibility of an offence being disclosed 
on further evidence being taken, There~must be something on 
record to indicate that such an offence was committed or there 
must be something to show that further evidence is available, 
which has not been taken and which would support a charge 
for that offence. In this case neither position is made out. 

The order of the District Magistrate is set aside. 


A. S. V Order set aside, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, JUSTICE COUTTS TROTTER AND MR. 
JUSTICE RAMESAM. 
Mr. Ramakrishna Mudali ... * Appellant (Plaintiff.) 
v, 
The Official Assignee of Madras, as 
such the legal represerftatives of 
3. Datvasigamani Chetty an 
insolvent since deceased and... Respondents (Defeu- 


others l dants) 

Transfer of Property Acl--S. 52--Lis pendcits--A pplicability of rule of—Morl- 
gage giving power of sale—Suit for redemplion of—Sale of property under power 
pending—Purchaser if affected by rule of lis pendens—Mortgage with power of 
Sale—Assiguece of —Right to cvercise power—Sale under power for amount covered 
by it and for amount not so covered—Validity—Mortgagor'’s rights—T, P. 
Aci—S. 69—E ffect, 

The doctrine embodiedin S 52;of the Transfer of Property Act has no 
application whatever to a mortgagor who has given under his mortgage an 
express power of sale. The morigagor cannot, by starting a suit for redemption 
derogate from that which he has in express terms conferred upon the mortgagee 
by the instrument, namely, the power of sale, 

Where a mortgage conferring an express power of sale on the mortgagee 
expressly provides that all the rights and powers conferred by it should be 
exercisable by the assignee of the mortgagee, the assignee can also exercise the 
power of sale, i ; 

Where the assignee of a mortgage confering an express power of sale on 
the mortgagee and his assigns sold the mortgaged property under the power not 
only for the amount of that mortgage but also for an amount subsequently ad- 
vanced by him and secured only by an equitable mortgage by deposit of titlc- 
deeds of the mortgaged property and not covered by the power of sale, held 
that the sale was not liable to be set aside on that ground and that the mort- 
gagor's only remedy, under S. 69 T. P. Act, was in damages against the 
person exercising the power on proof that he (mgrtgagor) was damnified by the 
unauthorised or improper exercise of the power. 


Appeal against the decree of the City Ciyil Court, Madras 
in O, S. No. 296 of 1919. 7 

A, Krishnaswami Atyar for appellant, 

K. Krishnama Chariar and IV. Kothandaramiah for 2nd 
respondent. | 

N. Visvanatha Iyer and V. Chelamiah for the 4th respondent. 

The Court delivered the following 


Judgment :— The plaintiff in this case in 1904 exe- 
cuted a mortgage in favour of the Mylapore Benefit 
Fund to secure a loan of Rs, 1,500. The mortgage conferred 
a power upon the mortgagee to sell the property on failure by 
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the mortgagor to carry out the terms as to repayment and so Ramakrishna 


forth, In 1910 the Fund was pressing for repayment and the 
plaintiff was not able to repay. Thereupon the Fund announc- 
ed. its intention of selling the property. Just before the sale 
the plaintiff was enabled to produce one Datvasigamani Chetty 
who stepped into the breach, paid off the Fund and took over 
the security. Daivasikhamani Chetty, further more, made a 
new advance of I think Rs. 800 over the original considera- 
tion of Rs, 1,500 to the plaintiff and secured that by a further 
equitable mortgage by deposit of title-deeds of the same pro- 
perty that was covered by the original mortgage to the 
Mylapore Fund, Daivasikhamani Chetty fared no better 
than the Fund, because he, in his turn, could get no 
repayment. So he sub-mortgaged the property to the 2nd 
defendant in this case who ultimately, purporting to act 
in the exercise of the power of sale conferred under the docu- 
ments, sold it to the present 4th defendant. The plainliff now 
brings this suit for redemption of the property and that suit has 
been dismissed by the learned Judge in the Court below. 
Hence the appeal to us, 

On behalf of the plaintiff several, points have been raised 
with the most important of which I will deal very shortly. 
The first argument is based upon S. 52 of the Transfer of 
Property Act and was this, that, as the plaintiff had started this 
suit for redemption before the sale to the 4th defendant, 
the sale fell under the doctrine of lis pendens and, by virtue of 
the provisions of S. 52 of the Act, no rights could be conferred 
under it. It has been held in a series of cases in the Bombay 
High Court that the docttine embodied in S, 52 of the Transfer 
of Property Act has no application whatever to a mortgagor 
who has given under that mortgage an express power of sale 
and that he cannot, by starting a suit perhaps a perfectly hope- 
less suit for redemption, derogate from that which he’ has in 
express terms conferred upon the mortgagee by the instrument 
namely, the power of sale. It appears to us that that is the only 
logical result that can be arrived at and we agree with the view 
of the Bombay High Court that to hold otherwise would simply 
be to tear up the instrument which contains the contract agreed 
upon between the parties. 

The next argument that was put forward was that by the 
assignment the power of sale in the mortgage was not conveyed 
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and authorities were cited tb the effect that a mere assign- 
ment of the mortgage does ‘not inevitably carry with it the 
power of sale arising from certain eventualities, It 1s sufficient 
to say that having examined the words of the assignment here 
we are quite clear that they are not only wide enough to convey 
the powet of sale but were expressly designed to do so. 

Then it is said that tae power of sale, in any event, can 
only be exercised by the party to the original instrument and 
not by somebody claiming under him. This part of the argu- 
ment, we think, was founded on a fallacy engendered by an 
attempt to apply the case of In re Rumney V. Smith 1, where it 
was held that, on a transfer and upon the true construction of 
the deed considered in that case it was not intended that any. 
one but the original contracting party should have the right to 
exercise the power of sale, That may very well have been in 
that case, and it may be that that intention was disclosed and 
could be inferred from the deed and from the known: circum- 
stances. ` But in this case there was an express provision in the 
mortgage that all the rights and powers conferred by it should 
be exercisable by the assign of the mortgagee and, therefore, the 


whole analogy of In re Rumney vV. Smith 1 fails to apply from 


the outset. 

Finally, an argument was put forward which was based 
upon S. 69 of the Transfer of Property Act, It appears that 
this property was brought to sale under the power not only for 
the original debt of Rs. 1,500 and interest covered by the 
mortgage originally given to the Mylapore Fund but also in 
respect of the subsequent indebtedness of Rs. 800—created by 
the loan of Daivasikhamani Chetty’ secured only by an equitable 
mortgage by deposit of title-deeds and obviously not covered 
by the power Of sale; and it was suggested that, as the power 
of sale has been exercised in part as to the indebtedness which it 
did not in truth cover, the whole sale should be set aside. Now 
it appears to us that is covered both by the Act itself and by 
the authorities. By S. 69 it is enacted as follows :—“ When a 
sale has been made in professed exercise of such a power,” (that 
is the power of sale in the given instrument) “the title of the 
purchaser shall not be impeachable on the ground that no case 
had arisen to authorise the sale or that due notice was not ‘given, 


or that the power was otherwise improperly or irregularly 





II... 


1. (1897) 2 Ch. 351. 
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exercised ; but any person damnifigd by an unauthorised, or im- 
proper, or irregular exercise of the’ power shall have his remedy 
in damages against the person exercising the power”. That 
remedy is available to this plaintiff if he can show that he has 
been in any way damnitied by the exercise of this power. That 
is the section and it isin accordance with the settledline of 
decisions of the English Chancery Cogirts on the subject, and 
we need only refer to a judgment of Sir George Jessel M. R, in 
Dicker v. Angerstein 1, where the sale was held good even 
though it was proved that the security had actually been satisfi- 
ed. A similar-doctrine has been acted upon in this Court in 
The Madras Deposit and Benefit Society v. Passanha 2. 

We therefore, are of opinion that all the points taken by 
the plaintiffs and very clearly put in an interesting argument, 
when examined, fail to stand the test of criticism and that the 
learned Judge was right in dismissing the plaintiff’s suit. 

The appeal fails and must be dismissed with costs, one set. 

A. S, V. Appeal Dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WALTER SALIS SCHWABE, K, C., CHIEF 
JUSTICE AND MR. JUSTICE COUTTS TROTTER. 


The Official Assignee of Madras © a Appellant 
v. 
Allu N. Ramachandra Aiyar and 
others by mother and guardian 


Swornambal oe „Respondents 


Insolvency—-Hindu Law—Joint Family— Manager-Insolvency of —O fficial 
Assignce's rights—Possession of Joint property—Right lo-—Alienation of joint 
property for paying insolvent s debts~—Validity against his minor sons. 


On the insolvency of the managing member of a joint Hindu family the Off- 
cial Assignee succeeds to (1) the undivided interest of the insolvent in the joint 
property and (2) his rights as managing member so far as they can be exercised 
for his own benefit. He is not entitled to have vested in him the shares of the 
other members although he can deal with them if the insolvent could lawfully 
have done so if there had been no insolvency, Hecan alienate the interests in 
the joint property of the minor sons of the insolvent for the purpose of paying 
the insolvent’s debts unless the debts in question were incurred for an illegal or 
immoral purpose, the presumption being that they were not. The official Assig- 
nee is not an alienee but the representative of the insolvent and is entitled to all 
his rights including the right to possession of the joint property except such 
rights as are in their nature personal to a member of the family as such, 
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On appeal from the grder of the Hon’ble Mr. Justice 
Kumaraswami Sastriar, datedl 23rd February 1921, passed in the 
exercise of the Ordinary Insolvency Jurisdiction of this Court 
in J, P. No, 201 of 1919 in In the Matter of A. N. B. Balu- 
swamy Atyar and Narasimha Iyer Insolvents. 


V. Varadaraja Mudaliar for appellant 

A. Kandaswami Mudaliar for respondents, 

The Court delivered the following 

Judgment:—The Official Assignee in the insolvency of 
N. B, Baluswami Ayyar and Narasimha Ayyar brought this suit 
against the minor sons of N. B. Baluswami Ayyar to set aside a 
deed of partition executed by that insolvent in favour of his 
minor sons. The learned Judge Kumaraswami Sastry, J. held 
that the deed was fraudulent and void as against the Official 
Assignee. The Official Assignee asked for declarations-that the 
interests of the minors in the property should be vested in him 
and that the possession of all the properties included in the 
deed should be delivered to him. These declarations were re- 
fused and hence this appeal, It has, however, been admitted ' 
before us that the declaration that the shares of the sons had 
vested was rightly refused and the only question remaining for 
our decision is whether possession ought to have been ordered 
to be delivered to the Official Assignee. 


This involves a consideration of the’rights of the Official 
Assignee to joint family property, when the managing member 
is ajudicated insolvent, for N. B. Baluswami Ayyar was the 
managing member of a joint Hindu family consisting of himself 
and his sons and, as such managing thember, had control over 
the properties in question, This insolvent’s interest in the 
partnership business belonging to the two insolvents was not an 
ancestral property. The minor sons had no, interest in it and 
the debts of N. B. Baluswami Ayyar are in the main business 
debts incurred in the partnership business. 


It can be taken as established law that the Official Assignee 
on the insolvency of the managing member of a joint Hindu 
family succeeds to two things, (1) the undivided interest of the 
insolvent in the joint property and (2) his rights as managing 
member so far as they can be exercised for his own benefit. It 
is also established that he is not entitled to have vested in him 
the shares of the other members although he can deal with 
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them if the insolvent could lawfully bave done so if there had 
been ng insolvency. These propositions are to be found clearly 
‘stated in the judgment of Latham J. in Fakirchand 
Molichand v, Motichand Harruckchund 1 which has been fol- 
lowed in many subsequent cases, This is thescombined 
effect of Ss. 7, 30 and 52 of the Presidency Towns Insolvency 
Act andof the Hindu Law asto thé rights of a managing 
meimber—see Nunna Setti v. Chundra Boyina 2, It follows that 
the Official Assignee standing for this purpose in the shoes of 
the insolvent can alicnate the minor sons’ interests in the joint 
property for the purpose of paying the insolvent’s debts unless 


the debts in question were incurred for an illegal or immoral 


purpose, the presumption being that they were not. 

The question remains whether the Official Assignee is 
entitled to possession of the joint property. He is joint owner 
of the property and, in my judgment, he must be entitled to 
joint possession thereof, Itis no doubt true that a stranger 
cannot by reason of having purchased a share in the joint pro- 
perty insist on having joint possession. But the Official Assi- 
gnee is not an alienee but the representative of the insolvent, 


There are certain rights of a managing member which the 
Official Assignee cannot exercise by reason of the personal 
nature of the rights such as the right to live in the family house 
or to share in the family meals. But in my judgment he is 
entitled to all the rights of the insolvent including the right to 
possession except such rights as are in their nature personal to 
a member of the family as such. 


I expressly refrain from deciding anything- as to what the 
respective rights of the parties will be hereafter. It is for the 
Official Assignee to decide after examining the nature of the 
debts whether he can exercise the insolvent’s rights, as manag- 
ing member, of selling the assets for the benefit of the 
creditors ; and if there are separate assets of the insolvent in 
which his coparceners have no interest, to what extent they 
are to be used in paying the debts, in relief of the joint 
family property, and so on, and it may be open to the minor 
sons, if so advised, to object to any proposed sale on the ground 
that the debts that it is proposed to discharge were incurred for 
an immoral or illegal purpose; though it is right to point 
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out that it has in this case falready been argued that the busi- 
ness was of an illegal or immoral character by reason of its 
alleged speculative nature and this point has been decided 
adversely tothe contention of the minor sons by the learned 
Judge who heard the case. In Sanyasi Charan Mandal v. 
Ashutosh Ghose | where persons entitled'to 4/5 ofthe undivid- 
ed joint family property. were adjudicated insolvents but the 
member of the family entitled to the other 1/5 was not, the 
Court directed that the receiver who was in the position of the 
Official Assignee should take possession of 4/5 share of the 
In this casé the Official Assignee as representing 
the managing member is entitled to joint possession of the 
whole and the order in this case must be varied accordingly. 
This case is one of general importance and there will be 
no order as to costs except that the Official Assignee will take 
his taxed costs of this appeal on the Original side scale out of 
the estate. 


A S Voa Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE SPENCER AND MR. 
KRISHNAN, 


JUSTICE 


Kotasseri Ezhuthassan Veetil 
Sankaran Nambi and another ... * Appellants (Defendants 

1 and 24), 
Vv, i 
Kanholi Illathil Devaki Anther- 


jenam and others 


.... Respondents (Plaintiffs 
and defendants Nos. 2 
ło 14, 16, 17 and 25 
to 31.) 


C, P. C.—0. 32, R, 3—Minor—Suit by or on behalf of, without a next friend 
—Dismissal of—Legality—Opporiunity to bring next friend on record when 
should be given—Trustec—Minor if can be—Co-irustecs—Morigage of trust pro- 
perty by some without consulting others—Validity— Trusteeship—Tranusfer by 
will—Validity—C. P. C.—S, 11—Heard and finally decided—Dismissal of suit 
on ground of hon Joinder—Not res judicata as regards merits. 


\ 


A suit instituted in the name of a minor without a next friend is not liable 
to be dismissed on that ground alone where the omission to put in the next 
friend was not due to any desiga and was not in any way mala fide. In sucha 
case an opportunity should be given to cure the detect, 


* S. A, No. 353 of 1920. 
L (1934) I, L. R. 42 Cal, 225, 


10th January 1922, 
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The last male member of an ilom wl ch owns Uraima righls in a temple 


cannot by will vest the said right in his son The trusteeship of a temple can- 
not be alienated in that manner. 


When the trusteeship of a temple belongs to an illom or tarwad, a minor 
member thereof can ba a trustee. 


The dismissal of a suit on the ground of non-joinder of parties cannot be 
treated as involving a decision on all the points that could possibly arise in the 
suit, The points cannot in such a case be said to be heard and finally decided 
within the meaning of S 11 C. P, C. and no question of res judicata can therc- 
fore arise on the basis of that decision. 


f 
In a case in which the Uraima right in a temple belonged to an illom, held 
that a renewal of a kanon of the temple properties by same of the members only 
of ihe illom, without consulting the others was invalid 
Second Appeal against the decree of the District Court of 
South Malabar in A. d. No. 554 of 1918, preferred against the 
decree of the Court of the Principal District Munsif of Calicut 
in O. S. No. 97 of 1912. 


C. Madhavan Nair for appellants, 
K., P, M. Menon tor 4th respondents. 
The Court delivered the following 


Judgments :—Spencer J.—This suit was brought for 
redemption of a kanam and for -setting aside a prior renewal 
granted by the 19th and 24th defendants, The suit was decreed 
in the District Court, and in second appeal several objections 
have been taken. : 

The 4th plaintiff is a minor and the 5th plaintiff was put 
forward in the District Munsif’s court as his agent. But in the 
District Court, he was brought on record as the next friend of 
the 4th plaintiff and allowed to prosecute the suit, It is 

‘objected that this procedure was not legal on the ground that 
the property in sujt was that belonging to a devaswom belong- 
ing to an Illom and that the 4th plaintiff as a minor was not 
competent to represent the illom. O. 32, R. 2 provides that 
“ where a suit is instituted by or on behalf of a minor without 
a next friend, the defendant may apply to have the plaint taken 
off the file ”. But there is no legal objection to the course 
taken by the District Court of impleading the 5th plaintiff as 
the next friend of the 4th plaintiff and allowing him to continue 
the suit. ; 

The frame of the suit as finally constituted is not open to 

objection, We have not been shown any authority for holding 
that a minor is incompetent to be an uralan of a dewaswom, 
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The second point argu] is that the present suit should 
have been dismissed as barred by res judicata on accgunt of 
the prior suit O, S. No, 8 of {901 filed for the same purpose 
having been dismissed for non-joinder and that decree having 
become final on account of the failure of the plaintiffs to appeal 
to this court, But it cannot be said that the questions decided 
in the present suit were @irectly and substantially in issue in 
the former suit and decided between the parties. 

The defendant’s (appellant’s) counsel wished to raise 
another point regarding the failure of the plaintiff's to join the 
attaladakkam heirs in this suit. But as this was not raised in 
first appeal we cannot allow it to be taken here. 

The ,Jast and - substantial point in the case is whether the 
renewal of 1911 was invalid, The District Judge found that it 
was so because the 24th defendant had introduced a stranger 
(19th defendant) who was not an uralan in the deed of renewal. 
So far as the inclusion of this stranger tended to support 
pretensions on his part to have a right to deal with the 
properties of the Dewaswom, the action of the 24th defendant 
was a breach of trust, and the lower court’s decision can also 
be supported on the ground that the renewal was manifestly 
bad for want of consultation with the other members of the 
illom. In my opinion the lower appellaté court was right, and 
the second appeal should be dismissed with costs. Time for 
redemption is extended for 4 months. The memo. of objections 
is dismissed with costs. 

Krishnan, J. :—This Second Appeal is against the decision 
of the District Judge of South Malabar in O. S. No. 97 of 1912 
brought before the Principal District Munsif of Calicut, for the 
redemption of a kanom granted by the then uralars of the 


' Cheruvannore Devaswom in the year 1856. The District Judge 


has granted the redemption as prayed for, and the appeal is 
against that decree. 

Th appellants are the Ist defendant who represents the 
mortgagee’s interest at present and the 24th defendant who is 
one of the Urallers of the Devaswom. The suit was originally 
brought by five plaintiffs, the first four plaintiffs being the 
members of Kanholi Illom, and the 5th plaintiff their agent 
or muktiyar, The plaint had- been signed by this 5th 
plaintiff and not by any others, There was aiso- another 
defect in the plaint that the 4th plaintiff who was admittedly 
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a minor was not represented by kis. neat friend on record. 
The case as it was originally before the District Munsif 
“was however dismissed not on any of these teehnteal 
grounds but on another technical ground that at the Urallers 
of the plaint temple were not parties to the suit. That 
decree having been affitmed by the District Judge we had to 
interfere in S. A, No. 847 of 1914 where we pointed out that 
the dismissal for non-joinder was not a proper disposal of the 
case and directed the necessary parties to be added and a decree 
passed in the case on the merits. The case went back again 
to the District Munsif and before him several technical pleas 
were again taken and some of them found favour with him, As 
they are also pressed before us I shall deal with them now. 

- The first point taken is that the plaint had not been signed 
by the 1 to 4 plaintiffs and that the 5th plaintiff was not the pro- 
perly constituted agent of the plaintiffs, that the plaintiffs 1 to 3 
had no interest in this Devaswom, but that the 4th plaintiff 
was the only Urallan of the Devaswom as representing his illom 
and as he was on record only in his own name without there 
being a next friend, as required by O, 32 R. 1 he being 
admittedly a minor, the suit should have been dismissed on that 
ground alone, The District Munsif upheld this plea. But I 
agree with the District Judge in thinking that he was wrong, 
There is no reason for holding that the omission to put in the 
next friend was due to any design or in any way mala fide, but 
it was a case of mere inadvertance, The District Judge was, 
therefore, right in holding that an Opportunity should have 
been given to cure this defect. The defect has now been cured 
by the 5th plaintiff being brought on record as the next friend 
of the minor and the plaint as it is before us and as it was 
before the District Judge at the final hearing is free from any 
defect on this score. 

The next point argued before us is again one of non-join- 
der,of certain attaladakkam heirs of Erampanpalli Illom who 
owned Uraima rights in this plaint temple. The finding of the 
District Munsif is—and that was supported by that of the 
District Judge—that this illom had become extinct, and that, 
though the last male member of the Ilom attempted to vest 
the uraima right by a will in his sons, that had no effect, as the 
trusteeship of a temple could not be alienated in that manner. 
That has been laid down very. long-ago, 
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Then it was said that there were some attaladakam heirs 
of this family and that they "must be treated as the representa- 
tives of the Erampalli Illom’s Uraima right and as°Uralars 
of this temple. I, am inclined to agree with the District 
Munsif that it is doubtful if such a right will pass by 
attaladakkam as it is confined to a particular illom or family 
and will-not pass to anyother illom by inheritance or other- 
wise; it is not however necessary to decide this point in this 
case, as the appellants before us made no attempt whatever to 
raise the question before the District Judge. Having apparently 


-abandoned the point in the lower Court, they cannot be 


allowed to raise the point before us again. 


The next point urged before us was that even assuming 
that the plaint could be put right by allowing the Sth plaintiff 
to sue on behalf of the 4th plaintiff as his next friend, the suit 
must fail because the 4th plaintiff was a minor and as such could 
not be a trustee at all, and not being a trustee could not sue 
on behalf of the temple. The whole point depends upon 
whether a minor in an illom or tarward can be considered to 
be the proper’ trustee of the temple when the trusteeship 
belongs to his illom or tarward. So far as lam aware there 
is nothing to prevent a minor from being a trustee. He may 
not be in a position to look after the trust ; he may not also 
be in a position to execute or carry out the trust : Never- 
theless, there is nothing to prevent the minor trustee’s 
work being done for, him by a properly constituted 
guardian, At any rate, no authority has been cited before us 
to show that a minor cannot be a trustee. Two cases have been” 
referred to us by the learned Counsel for the appellants, namely 
Somasundara Mudaliar v. Vythilinga Mudaliar 1, and Muthu- 
kumara Mudaliar v, Palaniappa Chettiar 2, very different cases 
which arose: under the Religious Endowments Act. In the 
former case their Lordships held that, as the case fell under S. 4 
of the Religious Endowments Act and as there was a dispute as 
to the trusteeship after the death of the then holder of the 
office, it was open to the court acting under S. 5 to appoint 
a trustee till the question was decided by a properly 
instituted suit. In Muthukumara Mudaliar v. Palaniappa 
Chettiar 2 another Bench of this court followed the pre- 
vious ruling and, in upholding the removal of the trustees 


SL 
J. (1896) T. L. R. 19 Mad, 285, 2, (1910) 10 I, C. 300, 
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also under the Religious Endowm nts Act, thought that, as the 
other claimants 3rd to 5th plaintifs were minors, ‘it was suit- 
able to’ put somebody else as a trustee, at least till one of them 
attained majority. There is nothing in this case to show that a 
minor could not be a trustee, although it may be inconvenient, 
if the court were appointing a trustee, to appoint a person who 
is a minor as he must necessarily acte through another person 
as his guardian ; and the courts would certainly avoid appoin- 
ting any minor as a trustee. But so far as the present case is 
concerned it has not been shown that this is a temple to which 
the Religious Endowments Act applies or that there is anything 
to prevent the 4th plaintiff from continuing as trustee of this 
temple representing, as he does, the Karnavanship of the illom 
to which the trusteeship belongs, This point also, therefore, 
fails, 

A plea was next taken on the ground of res judicata on 
account of a previous decision in O. S. No. 8 of 1901 brought 
to redeem this very kanom by one of the predecessors in title 
of the present 4th plaintiff. That suit, however, did not pro- 
ceed to a decision at all but was dismissed on the ground of non 
joinder of parties, It has not been shown to us how a decision 


of that sort made without going into the merits of the case be’ 


treated as one in which the questions now raised were heard 
and finally decided by the court. The questions here were not 
heard and decided then, and no question therefore of res judi- 
cata could arise on the basis of that decision. It was suggested 
that explanation 1V ought to be read with S. 11 and, for some 
reason or other, the dismissal of the former suit should be treat- 
ed as WAA a decision’ on all the points that could possibly 
arise in the case. „I am unable to follow this argument. Ex- 
planation IV deals with acase which has been tried on the 
merits but not with a case which has been rejected on an objec- 
tion like the want of patties, or failure to pay court fees or 
something of that sort. No authority has been cited to support 
this contention of res judicata, I think therefore that this con- 
tention also fails, 

Finally coming to the merits the defence is this. The ist 
defendant managed to obtain a renewal of the kanom now 
sought to be redeemed, in 1911 from the 24th defendant and 
the 19th defendant and he pleads that that renewal is valid as 
against the Devaswom and therefore this suit to redeem is 
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premature as the 12 years’ fime fixed has not expired. The 
validity of this plea depends lipon the validity of the renewal. — 
The District Judge has held that it is not valid for two réasons, 
firstly because in granting this renewal no attempt was made to 
consult the 4th plaintiff who is the karnavan of the Ilom in 
whom the uraima is vested or his guardian. That itself is a 
sufficient ground for holding the renewal to be invalid, See 
Cheeru v, Narayan Nambudri }, 


There is the further point taken by the District Judge, 
namely, that by this renewal an attempt has been made to 
introduce a stranger, 19th defendant into the uraima right in 
this temple by joining him as one of the persons granting the 
renewal. It was contended before us here that this was done 
bonafide, that the 24th defendant had no idea that there was 
anything unreasonable in doing so as he thought that the will 
executed by the last male member of the Erampanpalli Tar- 
ward in favour of the 19th defendant and others was a valid 
document, The appellant's counsel also pointed out that in 
the renewal deed itself this right of the 19th defendant under 
the will was recited. It is possible that the 24th defendant 


acted dishonestly and the District Judge was right in thinking 


that it was so. However we need not rely upon this ground 
for setting aside the renewal, The other ground is sufficient for 
its being set aside. The renewal failing there is no obstacle in 
the way of granting a redemption in favour of the 4th plaintiff 
as the District Judge has done. 


Asa last resort the counsel for the appellants suggested in 
his reply that the decree should be given in favour of the 4th 
plaintiff and the 24th defendant ; but this point was not taken 
in the opening here or in his grounds of appeal to the lower 
appellate court. When. possession is given under the decree to 
the 4th plaintiff it would be on behalf of the trust and any 
trustee who is entitled to have joint management of the property 
can get it, It is not necessary to interfere with the decree on 


_ that ground. 


I therefore agree with my learned brother that this Second 
Appeal fails and must be dismissed with costs, 

Time for redemption is extended by 4 months from this 
date, 


1,8 (1918) I, L. R, 42 Mad, 336, 
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The Memorandum of cross @bjections is dismissed with 
costs. 
AVS. Second Appeal dismissed, 


IN THE HIGH COUR OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE OLDĶIELD AND MR. JUSTICE 
VENKATASUBBA RAO, 


Govindasami Padayachi (minor) by ... Pelitioners* (Defen- 


next friend the 2nd petitioner and daunts), 
another, 
v, 
R. Sami Padayachi ... Reshpondent (Plain- 
tiff). 


C. P. C—O. 8, R. 5—Plainl—Allegatoun of facts in—Admission by defendant 
absence of spect fie denial in writien islatemeni—Effect—Suit against minor — 
Limitation Act—Ss 4, 14—Periot of limitation expiring on a general holiday — 
suit filed in wrong court on next day—Returin of plaint and representation in 
broper couri—Limitation—Com putation. 

Where an allegation of fact is explicitly relied on in the plaint and there is 
no denial of it in the written statement and nothing except a statement that facts 
not expressly admitted must be proved, the fact cannot when the decree sought is 
as against a minor, be deemed to be admitted (O. 8 R, 5 C. P. C.) 

The last day of the period of limitation fora sait ona pronote was 9-9-18, 
That day being a general holiday, the plaint was presented in the Small Cause 
Court of Kumbakonam on 10-9-18. It was returned on 23-1-20 for presentation to 
the proper Court and was represented on 26-1-20 in the Small Cause Court of 
Ariyalur. That Court was also closed on 9-9-18. It was found that the plaintiff's 
prosecution of the suitin the Kumbakonam caurt was in good faith. Held that 
although the plaintiff was entitled toa deduction under S, 14 of the Limitation 
Act of the period between 10-9-18 and 23-1-20 and under S, 4 of the same Act of 
the period between 24-1-20 and 26-1-20, he was not entitled under either of those 
sectioas to a deduction of the one day between 99 18 aud 10-9-18 and that the 
suit was therefore bawed, 


Petitions under S. 25 of Act IX, of 1887, praying the 
High Court to revise the decrees dated 17th September 1920 
of the Court of the District Munsif of Ariyalur in Small Cause 
Suit Nos, 166 and 167 of 1920 respectively, 

` R, Kuppuswamy Atyer Vakil for appellant, 
| N. R. K. Thathachariar and N. R. Govindachariar 
respondents. 

The Court delivered the following 

Judgments :—Oldfield, J. :—The decisions in these Small 
Causes come before us in revision, In S., C. No. 166 of; 1920 


* C., R. P, Nos, 58 and 59 of 1921, 12th April 1922, 
2i 


for 
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corresponding with C. R. P.f No. 58 of 1921 we are asked to 
interfere on the ground that" there was no evidence on record 
to justify the lower court’s decision in favour of one of the 
endorsements of payment relied on by the plaintiff in connec- 
tion with limitation. That endorsement stands on the suit 
promissory note and was explicitly relied on in the plaint. There 
was no denial of it in theewritten statement and nothing except 
as usual, astatement that facts not expressly admitted must 


be proved. As regards that statement we should be un- 


willing to treat it as necessarily safeguarding the defendant’s 
interest in any conclusive manner in the absence of anya 
thing in the course of the trial to justify suspicion that he 
was taken by surprise or that there was misunderstanding 
asto what the party had to prove. In the present case, 
however, there is something more substantial. The 1st defen- 
dant, against whom the decree is sought, isa minor and Mr. 


R. Kuppuswamti Atyar on his behalf has relied on the excep- 


tion relating to persons under disability in O. 8, R. 5, C. P. C. 
This exception isno doubt not often relied on. In fact 
in our experience we have never known it applied and there is 
no reason for supposing that it was in the mind of either side 
at the trial. We however are bound to give the minor defen- 
dant the benefit of it and to remand the case for further trial, 

The facts in S. C. No, 167 of 1920 corresponding with C. 


'R. P. No. 59 of 1921 are that plaintiff, it is not disputed, in order 


to show that his suit was instituted in time has to avail himself 
of three different additions to the normal period of limitation, 
He has firstly with reference to section 14 to except from the 
time which has elapsed the interval, during which his plaint 
was in the Small Cause Court, Kumbakonam, where it was filed 
erroneously. He has next to except from that time the interval 
after its return from that court, until it was filed in the proper 
court, the District Munsif's Court of Ariyalur, and for that he 
claims the application of S. 4 of the Limitation Act, 
because the days: in question were holidays, on which -the 
District Munsif’s Court was closed. As regards these two 
periods on the view I take nothing more need be said. The 
lower court’s finding, which has not been disputed before us, is 
that the plaintiff filed his suit in the Small Cause Court of 
Kumbakonam in good faith and there is no objection to the 
application of S. 14 to this part of the time. Similarly on 
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no view of the law or authorities Ñ it possible for the defen- 
dants to resist the application f S. 4 to the subsequent 
holiday period, _ * 


Unfortunately, however, for plaintiff he must in order to 
avoid the plea of limitation, rely on S, 4a second time in 
order to claim exclusion from the time, which has elapsed, of 
one day prior to his filing his plaint At Kumbakonam, That 
day was a holiday, and the question argued before us is whe- 
ther S. 4 can legitimately be applied toit. I note that 
one plea is not open to the plaintiff. He cannot, in view of 
the decision in Seshagiri Rao v. Vajravelayudan Pillai, 1 ask 
us to regard the suit as having been finally instituted at 
Kumbakonam and to treat the subsequent proceedings at 
Ariyalur as having taken place, whilst the suit was pending. 
That alternative dismissed from consideration, he must be 
regarded, unless we are prepared to admit the possibility of the 
same suit being filed twice, as having filed the suit at Ariyalur 
and he must argue that S. 4 is applicable to any days on 
which the court is closed, whether they occur at the end of the 
period of limitation prescribed for the suit or at some point in 
its course. On this however authority, as I understand it, ts 
against him. It is not necessary to consider -the decisions of 
Spencer, J. in Mira Mohidin Rowther v. Nallaperumal Pillai 2 
and Ummathu v. Pathumma3 since they seem to have dealt 
-rather with cases, in which with reference to the closure of 
One of the courts concerned a period to be allowed was in 
question, with which no closure of the other court correspond- 
ed. For here the holidays,were general holidays and both the 
Kumbakonam and the Ariyalur courts were closed on those 
days. The law seems to be stated most clearly in the judgment 
of Napier, J. in Ramalingam Aiyar v. Subbier 4 the learned 
Judge pointing out that S, 1+ and other sections direct 
the manner, in which the period of limitation is to be 
ascertained, and that S. 14 becomes applicable only 
after its ascertainment is compiete. That of course will 
entail in the present case the application of S, 14 up to the 
holiday which preceded the filing of the suit at Ariyalur and 
the application of S.-4 only to the period of that holiday. 
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The view taken by Navier,fj, seems to me consistent with that 
taken by Ramesam, J. in” Ummathu v, Pathumma 1 and not 
inconsistent with any thing in the judgment of Ayling, J. in Mira 
Mohidin Rowther v. Nallaperumal Pillai 2, It is true that a 
wider view has been taken in Basavanappa v. Krishnadas 3 and 
there may be some difficulty in reconciling ‘the authorities of 
this court, to which I have referred, with the decisions relating 
to the period requisite for obtaining copies, Saminatha Aiyar 
V, Venkatasubba Aiyar tand Subrahmanyan v. Narasimhan 5, 
The latter, however, may be explained as proceeding on the 
interpretation of the words ‘time requisite’ in S. 12 of the Act. 
It is urged that a liberal construction of S. 4 should be adopted, 
since the plaintiff, having actedin good faith, will suffer unmerit- 
ed hardship. The answer must be that a liberal view cannot be 
taken, when to do so would involve disregard of the words of. 
the statute. In my opinion C. R, P. No. 59 must be allowed, the 
lower Court's decree being set aside and the suit dismissed with 
costs in the lower and in this court. C, R. P. No. 58 must be 
allowed to the extent that the lower Court's decree is set aside 
and the Small Cause is remanded to the lower Court for re- 


admission and rehearing in the light of the foregoing. 
As the 2nd defendant in her capacity as guardian of ist 


defendant never, so far as we can ascertain, brought to the 
notice of the lower court the special terms of O, 8, R. 5 at the 
trial, the 1st defendant will, whatever be the result of the 
remand, pay the costs of the plaintiff up to date, 


Venkaiasubba Rao, J —So far as C. R. P. No, 58 is con- 
cerned I agree with the conclusions of my learned brother and 


mc, R. P, No. 59 I reserve my judgment. 


Civil Revision Petition No. 59 of 1921 having been posted 
for delivery of judgment this 12th day of April 1922, the court 
(Venkatasubba Rao, J.) delivered the following 

Judgment :—Venkatasubba Rao, J.:—The District Munsif 
has passed a decree in favour of the plaintiff. The defendant 
contends that the suit is barred by limitation. The suit was to 
recover a sum of money due upon a promissory note dated 
9-9-1915. The last day of the period of limitation was 9-9-1918, 
The plaint was presented on 10-9-1918 in the Small Cause 


i a mmo o M 
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3. (1921) I. L R. 45 Bom, 443, 

4. (1903) I, L., R, 27 Mad, 21:13 M. L. J. 300. 
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Court of Kumbakonam, It was retġrned on 23-1-1920 for pre- 
sentation to the proper court and it Was represented on 26-1-1920 
in the Small Cause Court of Ariyalur and the suit was tried by 
the District Munsif ofthat place. It has been found that the 
plaintiff’s prosecution of the previous suit was-in good faith 
and that S. 14 of the Limitation Act was therefore applicable. 
The period between 10-9-1918 and 23-1-1920, it is con- 
ceded, can be excluded under S. 14; nor is any objection taken 
to the exclusion under S. 4 of the period that elapsed between 
24-1-1920 and 26-1-1920. The defendant objects to the exclu- 
sion of the one day between 9-9-1918 and 10-9-1918 and 
contends that neither S. 14 nor S. 4 can be of avail to the 
plaintiff so far as the period of this one day is concerned. 


The plaintiff points out that if this view is accepted great 
hardship wili result to him and that the intention underlying 
the beneficient provision enacted in S. 14 will be defeated ; he 
further ` argues that the- court having found that he acted in 
good faith in filing the suit in the first court on 10-9-1918, he 
is deprived of the protection intended to be conferred by the 
said section. 


The latest pronouncement on the subject is the judgment 
of the Bombay High Court in Basavanappa v, Krishnadas 1 and 
this authority supports the plaintiff’s contention’ and in it the 
learned Judges make certain very strong observations in regard 
to the injustice that follows from the courts accepting the 
contrary view. The hardships occasioned to the plaintiff is 
obvious and in view of this fact and the decision cited above | 
thought the matter was worthy of further consideration and 
reserved judgment, 

I shall deal with the cases cited and then examine the 
terms of the Ss. 4 and 14 ın order to find out what the proper 
construction is. 

I shall first refer to Mira Mohidin Rowther v. Nallaperumal 
Pillai 2. The cause of action arose on the 14th June 1905 and 
the last day of the period prescribed for the suit was 14th June 
1908. The suit was filed in the Madura West Subordinate 
Judge’s Court on the 6th July 1908 ason the 14th June that 
Court was closed for the recess and the 6th July was the re- 
opening .day. On an objection being taken to the jurisdiction 


1, (1921) I. L. R. 45 Bom. 443, 2, (1912) I. L. R, 36 Mad, 131, 
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of the Madura West Subordifiate Judge’s Court, the plaint was 
returned on 17th Februar® 1509 and was presented to the 
Tuticorin Subordinate Judge’s Court on the next Cofirt day, 
viz., the 19 February. l 

Sankaran Nair, J. who heard the revision petition held 
that the plaintiffs were not entitled to deduct the period from 
the 14th June 1908 to the 6th July 1908. An appeal was filed 
under S. 15 of the Letters Patent and Ayling and Spencer, JJ. 
agreed with Sankaran Nair, J. and dismissed the appeal. 


In regard to this case it is to be observed that the proper 
court had reopened before the 6th July 1908 and that so far, 
the facts of the present case are distinguishable. But as I 
shall show presently, with reference to the principle applicable, 
this distinction is of no avail. 

The correctness of this decision was affirmed in Seshagiri 


Row v, Vajra Velayudam Pillai | by Benson and Sundara Atyar, 


JJ. who overruled the contention that the suit filed in the 
second court should be regarded as a continuation of the infruc- 
tuous suit filed in the wrong court. Mira Mohideen Rowther v, 
Nallaperumal Pillai 2 was again followed in Ramalinga Atyar v 
Subbier 3 where Napier, J., observed “ If this plaint has been 
presented in a proper Court on the day after that on which the 
limitation expired, that day having been a holiday then the 
plaintiff would have been able to take advantage of the specific 
provision in S. 4; but as he has not done so, in my opinion, he 
is not entitled to take advantage of that provision.” The learned 
Judge points out that while S. 14 deals with the computation of 
the period of limitation, S. 4is only “a particular statutory 
provision not for the purpose of computing the period of limi- 
tation but allowng in certain circumstancese the filing of suits 
after the period has expired. 

The authorities were reviewed in Ummathu v. Pathumma 1 
and the cases cited above were followed in it. The last day for 
presenting the plaint was the 30th December 1917. It was 
actually presented on the 3rd January 1918 in the Small Cause 
Court of Cochin, that being the day when that court reopened 
after the Christmas holidays. The plaint was returned for 
want of jurisdiction on the 6th February, as the suit was except- 
ed from the cognizance ofa court of Small Causes and the 

J. (1913) I. L. R. 36 Mad. 482. 2. (1912) 1. L. R. 36 Mad. 131. 

3. (1918) 8 L. W. 256, 4. (1921) I, L. R, 44 Mad, 817, 
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plaintiff re-presented the plaint bn the following day in the 
court of the Subordinate Judge of Cochin. It would have been 
in time if it had been instituted on the 3rd January in the 
latter court, asit was also closed on the 30th December and it 
re-opened only on the 3rd:January. 


It was conceded that the period from the 3rd January to 
the 6th February was to be excluded from computation under 
S. 14. The question to be decided was whether the days from 
the 31st December to the 2nd January could be excluded. The 
answer was in the negative and the suit was held to be barred. 
In his judgment Ramesam, J, points “out that S. 4 affords help 
to a plaintiff if the holidays follow the period that can be 
excluded under S. 14 but not if the holidays precede such 
period, 


The Madras High Court has thus uniformly taken a view 
opposed to that contended for on behalf of the plaintiff. 


In Mukund Rao v. Ramraj! the same construction 
found favour with the learned Judges, The plaint was filed in 
the court of the Subordinate Judge of Agra on the 2nd June 
1913 and the proceedings in that court lasted until the 21st 
January. The plaint was represented in the Court of the 
Subordinate Judge of Aligarh on the 22nd January 1914. The 
suit was dismissed as barred on the ground that the period of 
limitation originally expired on the ist and not on the 2nd 
June 1913, and therefore even excluding the time from the 
2nd June 1913 to the 22nd January 1914, both days inclusive, 
plaintiff’s suit in the segond court was beyond time. The 
District Judge’s reason fer this conclusion is contained in the 
following passage “...the period of limitation ‘computed’ as 
laid down. in S. 14 of Limitation Act did not expire on a day 
when the coyrt (of the Subordinate Judge of Aligarh) was 
closed, Therefore the extra day (1st June 1913 to 2nd June 
1913) cannot be allowed”. This statement of the law was 
. accepted by the learned Judges who, in a very short judgment 
aispose of the appeal with an observation which indicates thay 
they were sensible of the hardship that resulted to the plaintiff. 


Haridas Ray v. Saratchandra Ray 2 cannot be said to be a 
decision on the question, The case was decided in my opinion 


SE ee O O AA 
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with reference to a point whffch is different from the one under 
consideration and | shall nof therefore deal with it further. 

The plaintiff mainly relies on the authority of Basavan- 
appa v. Krishnadas!. The learned Judges refuse to follow 
Mira Mohideen Rowther v, Nallaperumal Pillai? and it 1S 
worthy of observation that Macleod, C. J. assumes in his judg- 
ment, in regard to the faets of the case that came up for deci- 
sion before him, that no difficulty would have existed if the 
second court had also been closed for the vacation. The 
learned Judge observes “Clearly the plaintiff is entitled to take 
advantage of these days during which the first court was closed 
for the vacation and calculation shouid be made in the same 
way as if the second court had been closed for the vacation”. 
The actual decision in the Bombay case as well as the assump- 
tion involved in the passage referred to, are opposed to the 
current of the authority of this court and in my opinion are not 
warranted by the provisions of the Limitation Act. 

Some cases were cited before us which are said to relate 
to the joint application of Ss. + and 12 of the Limitation Act. 
These are Saminatha Aiyar v. Venkatasubba Aiyar ° Venkata 
Row v. Venkatachella Chetty 4 and Subramanyam v. Narasim- 
ham ®. Iam however of the opinion that these cases do not 
throw any light on the interpretation of S. 4 and that they 
deal only with the effect of the words “the time requisite 
for obtaining a copy ” in S. 12, 

The facts relevant in Saminatha Ayyar vV. Venkatasubba 
Ayyar 3 are these :—Judgment was delivered on the 22nd 
December 1900, the last day before the Christmas vacation at 
4 p.m, when according to the practice of the Court, papers 
were not received, The appellant made his*application for a 
copy of the judgment on the 7th January 1901 the day on 
which the court re-opened after the Christmas holidays and 
presented his appeal on a day which would be in time if he 
was entitled to deduct the period the court was closed. His 
contention, was, that in computing the period for appeal the - 
time during which the Court was closed, should be deducted. 
The learned Judges held that the appellant was entitled 
to deduct the period from the 23rd December to the 


I. (1921) I. L. R. 45 Bom. 443, 2. (1912) I. L. R. 36 Mad, 131. 
3. (1901) I. L. R. 27 Mad. 21. 4. (1905) 1 L. R. 28 Mad. 452. 
: 5, (1920) I. L R. 43 Mad 640. 
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6th January, as such period, if the circumstances, must be 
takeneto be part of the “ time requisite for obtaining a copy of 
the judgment.” i 

Similarly the judgments in Venkata Row v. Venkatacheliaim 
Chetty} and Subbramanyam-.v. Narasimhan 2 leave no room 
for doubt that they were dealing only with the detinition of the 
words “ time requisite” and not with the applicability of S. 4. 
‘In the latter case Wallis, C. J. observes “ What we have to see 
in all these cases is what was the time requisite for obtaining 
copies, within the meaning of thesection and by “ requisite ” I 
understand “reasonably requisite.” 

These cases therefore give no assistance in deciding the 
question at issue. 


Turning to the Ss. 4 and 14 of the Limitation Act, 
which is the right construction to be placed upon them, 
that adopted in the Madras cases and the Allahabad case 
cited above, or that approved in Basavanappa v, Krishnadas 3 
With all respect the latter construction seems to be clearly 
untenable. S. 4 refers to a period of limitation which expires 
on a day when the Court is closed. How is this period of 
limitation ascertained? The minner of computing the period 
in certain circumstances is set out in S. 14. In other words 
S. 4 assumes that th? period of limitation has been ascertained. 
In computing the period S. 14 allows a certain concession 
and after the period has been computed in accordance with it, 
recourse to S. 4 becomes necessary. This is the view taken 
by Napier, J, in Ramalinga Aiyar v. Subbier 4, which is in 
accord with that which received , the approval of the judges 
who decided Makund Ram v. Ramraj 3 and has been approved 

by my learned brother in his judgment. According to this con- 
struction, if the holidays follow the period specified under 
S. 14 they can be availed of but if the holidays precede the said 
period they cannot be excluded. In my opinion, Ss. 4 and 14 
are incapable of any other construction, and the correct view 
‘is that set forth above, 


In the judgment in Basavanappa v. Krishunadas 3 the result 
that follows from this view is described as iniquitous, This is 


a just -criticism of the sections of the Limitation Act under 
ete ee te 
1. (1905) I. L R. 28 Mad. 452. 2, (1920) I. L. R. 43 Mad. 640, 
3, (1921) 1. L. R. 45 Bom 443, 4. (1918) 8 L. W. 256, 
5, (1916) 14 A, L. J. 310, 
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consideration. But the defeq is inherent in, and inseparable 
from these and similar provisfons as they can only be gengral in 
the matter of wording and cannot possibly provide for all cases 
that are likely to.occur. For instance, the appellant for copies 
under S, 12 is under no obligation to make an early application 
and he may apply at any time, even on the last day prescribed 
for the filing of the appeaf. Turning to S, 13, if a defendant 
leaves British India on the day after the accrual of the cause 
of action, say, in respect of a promissory note executed by 
him and is absent from British India for three years the period 
of limitation is extended to six years by reason of the section 
in question and in this instance the protection afforded is far 
beyond the needs of the case; whereas if the defendant leaves 
British India just a day previous to the expiration of the perlod 
of limitation and is absent from British India for three years 
it becomes the plaintiff's duty to find at his peril that the 
defendant has returned to British India and file his suit forth- 
with because there is only a day outstanding out of the period 
of limitation prescribed ; and it must be said that the conces- 
sion granted falls in this instance short of what may be con” 
sidered equitable. It is possible to conceive of many more 
cases of a like nature in respect of Ss. 12, 13 and 14; but 
these considerations cannot affect the construction of the 
sections and the present case is an extreme instance of the very 
great hardship that is sometimes occasioned in consequence | 
of the very general wording of the aforesaid sections. 


It must be observed that in the view I have taken of Ss. 4 
and 14, it makes no difference whats®ever whether the first 
Court alone is closed as happened in Mira Mohidin Rowther v. 
Nallaperumal Pillai! or whether the first "and the second 
courts are both closed. 


If a plaintiff, after the expiration of the full period of 
limitation, on account of the intervening of the holiday, files 
a suit on the reopening day in a wrong court, S. 14 can never 
be of any avail to him and afford to him no help whatsoever. 
The defendant has contended that we must construe the sec- 
tions liberally, If two constructions were possible the more 
liberal one might be adopted but I am clearly of the opinion 
that the view I have taken is the only possible view to take of 
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the law as it stands, and I therefore entirely concurin the 
Judgment delivered by my learned* brother. 
ÅA. S. V. Appeal allowed and suit remanded. 


mm 


PRIVY COUNCIL. 
(On Appeal from the Patna High Court.) 
PRESENT: LORD SHAW, LoRD PHILLIMORE, SIR JOHN 
EDGE AND MR. AMEER ALI. ° 
Maharaja Sir Manindra Chandra Nandi ... Appellant * 
zi; 
Ram Kumar Bhagat and others 





Respondents, 


” 


C. P. C—O, 22, R. 10, 
pursuant to decree for possession and such profits—Lessce of properly pending 


suit—Joinder in suit to make him acconnt for proftis received by him as lesscc 
—Legulily—Removal of tenantin execulion— Power of court—Lease pending 
suit if an assignment within O. 22, R. 10. 

“In pursuance of a decree for possession of immoveable properly and for an 
inquiry into the mesne profits, past and future: to which plaintiffs were en- 
titled, an Ameen was appointed to make the necessary inquiry, and he made 
his report, -Thereafter plaintiffs put in a petition praying for the addition asa 
defendant to the suit of a tenant to whom during the pendency of the suit the 
original defendant had let the suit property, so as to compel the tenant to accoant 
for profits which he had received from the same, Held, reversing the order of 
the High Court, that there was no power under O, 22, R 10 or S. 47 of the Code 
to add the tenant as a party, defandant to the suit, 

O- 22, R..10 C, P. C. is inapplicable to the case, The order contem plates 
cases of devolution of interest from some original party to the suit, whether 
plaintiff or defendant, upon some one else. The liability, if any, of the tenant 
tO pay damages for removal of the profits of the suit property is not a liability 
which has devolved to the tenant from the original defendant. They were both 
liable, if liable at all, as trespassefs, and a case, if any, against the tenant must 
rest upon his action and the direct relation established thereby between him and 
the plaintiffs, 

Scmbie a separate suit may be maintainable against the tenant for the re. 
covery of such damages, 

Quaere, Whether proceedings in execution of the decree might involve re- 
moval of the tenant and whe her for such a purpose a lease might be cons‘dered 
an assigninent within the meaning of O. 22, R. 10, 

S. 47 C. P. C, is also inapplicable, That which should in reality form the 
basis of an independent suit against a separate party, for some act done by him- 
self, cannot be introduced as a question to be tried in execution procecdings in 
another suit, 


Appeal No, 108 of 1919 from an Order of the Patna High 
Court, reversing an Order of the Additional Subordinate Judge 
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The respondents obtaingd a decree for possession of six 
villages. During the pendency of that suit the defendant grant- 
ed a lease of two of the villages to the present appellant. In 
execution of the decree for possession there was an inquiry as 
to the amount of mesne profits and the Commissioner reported 
that the present appellant had removed large quantities of mica 
from the villages under?’ his lease. The present respondents 
applied to the Court to add the present appellant as a party to 
the execution proceedings. The Subordinate Judge dismissed 
the application but the High Court on appeal joined the present 
appellant as a party, Hence the appeal. 


[1922, Feb. 27.) De Gruyther K. C. and Ramsay for the 


appellant, The order of the High Court is without jurisdiction. 


There is no decree against the appellant for mesne profits and 
none are recoverable from him, O. 22, R. 10 has no 
application to the case. It may be that the appellant is liable 
in damages asa trespasser. But that can be done only bya 
separate suit, S. 47 of the Code deals only with questions 
arising between the parties to a suit or their representatives, ` 
(Reference was made to Prosunno Coomar Sanyal v. Kast Das 
Sanyal}, Ganapathy Mudaliar v. Krishnamachariar 2, Mid- 
napore Zemindari Co, v, Naresh Narain 3 and the definition of 
mesne profits in S, 2 Sub-S. 13 of the Code of Civil Procedure.) 
The respondents were not represented. 


[1922, April, 3] The Judgment of their Lordships was deli- 
vered by 


Lord Phillimore :—The present respondents brought as 
plaintiffs on the 15th April, 1907, a Suit against Raja Makund 
Sahi to recover possession of six villages and jungle which 
they claimed. The Raja defended the action, which in due 
course came on for trial, and on the 2{st September, 1908, the 
Court of first instance decided against the plaintiffs, and Ais- 
missed the suit, Just one year afterwards, on the 21st Septem- 
ber, 1909, the Raja gave a lease of a term of years of the right 
of mining for mica, and otherwise exploiting the jungle, to the 
present appellant, whose case is that he had not notice of the 
pending litigation. 

The unsuccessful plaintiffs appealed to the High Court, 
which on the 15th May, 1913, reversed the decision of the first 
Sansa 


1. (1892) L. R. 19 I. A. 166, 2. (1917) L. R. 45 LA. 54 : 84 M. L. J. 463. 
3. (1911) I. L. R.39 C. 220. 
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Court and made a decree in favor of the plaintiffs ordering 
the Raja to put them into possessbon of the six villages and 


jungle“and it was further ordered :— 

“That the case be sent back to the lower Court [Inter alia] to take an 
account of the mesne profits to which the plaintiffs-appellants are entitled for the 
three years prior to the institution of the suit, and also for the period thereafter 
till the delivery of possession or the expiration of three years from this date, 
whichever event bappens earlier,” 

When the case was accordingly emici to the Court of 


first instance, a Commissioner or Amin was appointed to make 
the necessary enquiry, and on the 22nd August, 1914, he made 
his report. 

On the 2nd January, 1915, the Subordinate Judge record- 
ed that the parties did not object to the report of the Amin 
and that it might therefore be accepted, and he ordered '“ that 
the suit be decreed finally; that the Amin’s report be con- 
sidered to be a part of the decree ; and that the plaintiffs do 
recover possession with mesne profits, as determined by the 
Amin, and the costs of this suit from the defendant with 
interest at 6 per cent. per annum.” In this way the suit came 
to its natural termination. 

It happened, however, that the Amin took a somewhat 
unusual course in conducting the enquiry which led to his 
report. When inquiring into the mesne profits he first of all 
ascertained the rents which the Raja had received from the 
present appellant and other tenants totalling Rs. 42,075, with 
a further profit of Rs, 500 from the jungle, Not content with 
this, he proceeded further to inquire what were the profits 
which the various lessees might be taken to have made from 
the mica which they had extracted during the terms of their 
leases pending the somewhat protracted litigation. What 
exactly was his object in doing this, or who set him in motion 
to do it, is not quite clear, The law as to mesne profits is thus 
expressed in S. 2, Sub-S.(12) of the Code of Civil Procedure:— 


“ ‘Mesne profits’ of property means those profits which the person in’ wrong- 
ful possession of such property actually received or might with ordinary diligence 
have received therefrom, together with interest on such profits. but shall not 
include profits due to improvements made by the person in wrongful possession.” 


It might be said that in ascertaining such profits the 
successful plaintiffs would not be limited to the actual rents 
which the trespassing defendant had received, And apart from 
the question of mesne profits, a claim might have been pre- 
ferred for damages for the mica 
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would be conceivable thatfin a suit properly framed the 
lessees from the Raja, who hid, though ignorant of the plain- 
tiffs’ title, carried away what:was the plaintiff's mica, céuld be 
rendered liable for damages in respect of what they had so | 
taken away. But these lessees were not included in the suit, 
The Amin with some naïveté stated twice in the course of his 
report that he had had little assistance from the plaintiffs or 
their agents, who had, in fact, taken very little interest in the 
execution of the inquiry, and that he obtained his informa- 
tion largely by the help of the defendant Raja and his servants, 
However, he reported under both heads, bringing what he de. 
scribed as the net profit obtained from the mines up toa sum 
considerably exceeding a lakh of rupees. | 

The report was in narrative form and finished without any 
definite recommendation. Whether the conclusion from it was 
intended to be that the defendant Raja was to pay as mesne 
profits the rents which, he had received or whether he was to 
pay as-mesne profits the net profits of the mines—it could not 
be both—does not clearly appear; though irom what subse- 
quently happened it can almost certainly be inferred that it was 
only the smaller figure, that is, the sum of the rents, This re- 
port having been made and filed, but’ before it was confirmed, 
the plaintiffs—the present respondents—relying upon the state- 
ments with regard to the profits obtained from the mines, made 
an application by a petition dated the 4th September, 1914. 
This petition stated that the several lessees had in collusion 
with the Raja obtained’a settlement of the disputed property in 
an illegal manner, and had misappropriated a large quantity of 
mica, worth between one and two lakhs of rupees, and prayed 
that they should be ordered to appear at the, time of the ascer- 
tainment of the mesne profits so as to have the matter deter- 
mined and decided in their presence, and that to avoid future 
objections they should be made defendants. It will be observ- 
ed that unless it be inferentially no relief was claimed against 
the appellant and the other lessees. 


The appellant was summoned, and put in a counter petition 
in-which he raised various objections of defences. He stated 
that the plaintiffs had been aware all along of what he was 
doing under- his lease; he ciaimed: that the application was. 
barred by limitation ; he said that the application was made in 
collusion with the defendant Raja; and that since he knew of 


. 
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the plaintiffs’ claim to the property he had surrendered his 
lease, namely, on the 1st August,@1914; and he disputed the 
plaintiffs’ title to the minerals even on the footing that they 
were entitled to the land, averring that the minerals belonged 
to the superior lord, the zemindar. He also took objection to 
the form of procedure, 

On these-statements the matter eame before the Subordi- 
nate Judge, who on the 13th September, 1914, rejected the 
plaintiffs’ application, holding that under the construction of 
Order 22, Rule 10 of the Code of Civil Procedure there was 
no such assignment of interest by the defendant Raja to the 
present appellant and the other lessees as to warrant their 
being brought into the suit. 

From this order the plaintiffs appealed to the High Court, 

There is no date upon their memorandum of appeal and 
nothing to show whether it was lodged before or after the 
order of the 2nd January, 1915, It rather looks as if it was 
later, but it is not material. Their appeal came on before the 
High Court, which, on the 16th November, 1916, allowed the 
appeal and ordered the Subordinate Judge to make the six 
tenants, including the present appellant, parties to the suit, and 
to ascertain the mesne profits in their presence, 

It is from this decree that the present appeal is brought. 

From a perusal of the order in its bare form it is not easy 
to see what could be its object. What advantage could it be 
to the plaintiffs or the defendant Raja that the mesne profits 
which the defendant Raja was to pay should be assessed in the 
presence of the lessees? Moreover, they had been already 
assessed, and that, finally, the report of the Amin had been 
accepted, and the mesne profits, whatever they were found by 
it, had been decreed, and the decree had not been appealed 
from. | 
But light is thrown by the language of the learned Chief 
Justice. Hesays: “ In my opinion the appellants are entitled 
to have the persons in question added as parties to the proceed- 
ings, and compel them to account for any profits which they 
have received from the land, ”’ 

This opinion appears to be founded on the language of 
Order 22, Rule 10, and itis desirable to examine the Code 
of Civil Procedure with a view to seeing whether it lends sup- 
port to this opinion, By Section 47 ; 
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“ (1) All questions arising betwegn the parties to the suit in which the decree 
was passed, or their representatives, And relating to the execution, discharge or 
satisfaction of the decree. shall be determined by the Court executing the decree 
and not by a separate su't. 7 

° (2) The Court may, subject to any objection as to limitation or jurisdiction, 
treat a proceeding under this seclion asa suit osja suit as a proceeding. , .” 


Order 22, R. 10, states : 


" (1) In other cases of an assignment, creation or devolution of any interest 
during the pendency of a suit, the suit may, by leave of the Court, be continued 
by or against the person to or upon whom such interest has come or devolved. 

The High Court appear to consider that in an action to 
recover possession of land where the defendant while he is in 
possession has granted leases, proceedings in execution may 
involve removal of the tenants, and that for such a purpose a 
lease may be considered an assignment within the meaning of 
R. 10, 


It is unnecessary for their Lordships to express any opin- 
ion as to whether this view is right or not, because the appel- 
lant is not setting up his lease or claiming to remain in occupa- 
tion as tenant—on the contrary, he states that he has surrender- 
ed his lease—and because the application was not to remove 
him. ‘The order contemplates cases of devolution of interest 
from some original party to the suit, whether plaintiff or defen- 
dant, upon someone else, The more ordinary cases are death, 
marriage, insolvency, and then come the general provisions of 
R. 10 for all other cases, But they are all cases of devolu- 
tion, There is, it should be noted in this rule, a significant 
change of language from that used in the earlier Code, where 


it is stated in S, 372 as follows :— 


" In other cases of assignment, creation or devolution of any interest pending 
the suit, the su:t may, with the leave of the Court, givengither with the consent 
of all parties or alter service of noice in writing upon them, and hearing their 
objections if any, bə continusd by or against the person to whom such interest has 
come either in addition to or in substitutiou for the person from whom it has 
passed, as the case may require.” 


The words “ in addition to ” in the earlier Code have dis- 
appeared. But the matter does not rest upon this change. The 
liability, if any, of the appellant to pay damages for removal of 
the mica is not a liability which has devolved to him from the 
defendant Raja. They were!both liable. if liable at all, as tres- 
passers, and a case, if any, against the appellant must rest upon 
his action and the direct relation established thereby between 
him and the plaintiffs, 
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a 4 
Serious injustice would be done if any other view was 
taken. A party added by devolutyun during the pendency must 
take tlte suit as he finds it. Judgment already rendered would 
be binding upon him. He would not, in the present case, be 
able to question the title of the plaintiffs to the mica, though he 


has a serious contention that the title to the minerals rests with è 


the zemindar, Again it is all very well to say that the mesne 
profits, by which is meant the value of the lost mica, are to be 
ascertained in his presence. There has been at least a preli- 
minary assessment by the Amin which he would have conside- 
rable difficulty in setting altogether aside, and this assessment 
has been made in his absence. He would come before the Sub- 
ordinate Judge with a preliminary finding against him for over 
a lakh of rupees. O, 22, R. 10, does not apply. There 
has been no assignment, creation or devolution of any interest 
within the meaning of that rule. 

Their Lordships have been reminded of the decision of 
this Board in the case of Prosunno Coomar Sanyal v. Kasi Das 
Sanyal 1, and of the general principle therein expressed, that 
a wide construction should be put upon the provisions of the 
Act with regard to introducing parties by devolution and of the 
desirability of ascertaining all possible points in execution pro- 
ceedings without a fresh suit, 

But giving all force to these considerations, they cannot 
see how that which should in reality form the basis of an in- 
dependent suit against a separate party, for some act done by 
himself, can be introduced as a question to be tried in execu- 


tion proceedings in another suit. S, 47 of the Aci does . 


not apply. If the added persons did commit trespasses, these 
were distinct ones, and Hot committed by them as reptesenta- 
tives of the original defendant, .To hold otherwise, would be 
to confuse the rights, 

Considerations both of form and of substance are opposed 
to the order from which this appeal is brought, 

Their Lordships will therefore humbly recommend His 
Majesty that this appeal should be allowed, and the decree of 
the High Court discharged and the decree of the Subordinate 
Judge restored, and that the appellant should have his costs 
before this Board and in the two Courts below, . 

Solicitors for the appellant : Watkins and Hunter, 
KV LIN. ii WI Appeal allowed. 

| 1. (1892) L. R, 19 I. A, 166, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[FULE BENCH] : 
PRESENT :—SIR WALTER SALIS SCHWABE, K. C, CHIEF 
Justice, Mr, JUSTICE OLDFIELD, ‘AND MR, JUSTICE COUTTS 
TROTTER, 
Pudiava Nadan an ` Appellant (2nd Defendant). 


V, 


.Pavanasa Nadan ... Respondents. (Plaintiff and Defen- 


and others dants Nos 1 and 3 to 9), 


Hindu Law—Inheritance-—Cougenital blindness—Whether a ground of ex- 
clusion from inheritance—The rule whether has become obsolete. 


By the Hindu Law, a Hindu who is congenitally blind is excluded from in- 
heritance. This rule of Hindu Law has not become obsolete at the ‘Prenen day. 


Surayya v. Subbamma 1, overruled 

Second Appeal against the decree of the Court of the Ad- 
ditional Subordinate Judge,of Tinnevelly, in Appeal Suit No. 
120 of 1920, preferred against the decree of the Court of the 
District Munsif of Ambasamudram in O. S. No. 633 of 1917. 

S. Ramaswami Aiyar for A. Krishnaswami Aiyar, and 
C. Sankara Rayar, for the appellant. 

T, R. Venkatarama Sasiri for K. S: Ramabhadra Aoir 
for the 1st respondent, and the other respondents not appearing 
in person or by pleader. 

(3rd Feb. 1922). The Court (Ayling and Krishnan, Jj.) 
made the following 

ORDER OF REFERENCE TO A FULL BENCH. 

Krishuan, J. :—The Second Appeal raises an important 
question of Hindu Law, namely, whefher a person born blind 
loses thereby hisright to share inthe inheritance which he 
would otherwise have. ° 

Plaintiff is suing to recover a property for which his 
father, Kanakanadan now deceased, had executed a sale-deed 
in favour of his son-in-law, the 1st defendant, on the ground 
that the sale was not a real transaction but only a nomina! one 
not intended to pass the title. Plaintif had become divided 
from his father long prior to the saleand he would have no 
claim to his father’s properties if any of the latter’s undivided 
sons were alive and entitled to succeed to the father. The only 
undivided son now alive is the 9th defendant, but the 


s S, A. No. 2024 of 1920. 20th, 24th March and 25th April 1922, 
1. (1919) I, L R. 43 M. 4; 37M. L J. 405, 
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plaintiff's case is that as he was admittedly born blind he could 
not take the inheritance under thegHindu Law and he was thus 
out of the way, Plaintiff had alleged this plea in his plaint and 
it had not been traversed by the defendants in their written 
statements and no issue had been framed on it. The point is 
however taken before us that the rule of Hindu Law relied on 
has become obsolete and is no longer, in force on the strength 
of the ruling in Surayya v, Subbamma}, which no doubt fully 
supports the contention. 


The learned waki! for the 1st respondent contends firstly 
that the point should not be allowed to be taken for the first 
time in Second Appeal and secondly that the ruling itself is one 
that should be reconsidered. ‘The first objection, I am inclined 
to think, should not be upheld as the question raised is a pure 
question of law and requires no other fact than the one stated 
by the plaintiff himself in his plaint, viz., that the 9th defendant 
is an undivided son of his father though congenitally blind. We 
must therefore, I think, allow the point to be raised but on 
terms as to costs, etc., to avoid any prejudice to the plaintiff, 

The second objection is a more difficult one ; but I am in- 
clined to think that the question should be settled bya Full 
Bench. The learned Judges who decided the case in Surayya v. 
Subbamna 1 admit that a rule of Hindu Law existed as 
enunciated by Manu and by subsequent text writers excluding 
Jatyandhas or congenitally blind persons from the inheritance. 
A number of cases have proceeded on the footing that the rule 
was still in force. In fact Westropp, C. J, in Murarji Gokuldas 
v, Parvatibai ?, in his very learned judgment took considerable 
pains to show that the rute did not apply to persons who had 
become blind afte"birth, which His Lordship need hardly have 
done if this rule itself had become obsolete. In the recent 
judgment of the Privy Council i in Gunjeshwar Kunwar v. Durga 
Prashad Singh 8, after quoting the following passage from 
Sarvadikari’s Hidu Law of Inheritance: “ Blindness, 
to cause exclusion from inheritance, must be congenital. 
Mere loss of sight which has supervened after birth is 
not a ground of disqualification. Incurable blindness, if 
not congenital, is not such an affliction as, under the Hindu 
Law, excludes a Hindu from the inheritance’, their Lordships 


eee aan 
1, (1919) L L, R. 43 Mad. 4:37 M. L. J. 405. 2. (1876) I L. R, 1 Bom. 177, 


3. (1919) I. L. R. 45 Cal. 17 : 34 M. L. J. 1 (P. C). 
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ya ! 
say that the above is the true rule. They thus affirm the rule 


« as well its limitation as in fogce. This ruling is not referred to 


in Surayya v. Subbammal and that weakens the ‘latter’s 


‘authority considerably. To hold any part of a rule obsolete it 


is not sufficient to show that any other part of it has become 
obsolete but it must be shown that the particular part of it in 
question has been abandgned in practice by the communities 
governed by it sufficiently long ago as to justify an inference 
that it has been abrogated. On the other hand in the present 
case it was frankly admitted by the learned Vakil for the 2nd 
defendant that the general consciousness of the Hindus was 
that the rule continued in force and that was the very reason 
he gave why his client did not raise any contention about it 
when the plaintiff asserted it in the plaint. In fact nobody 
seems to have thought that the rule was obsolete till the ace. 
ment in the Madras case was published. 

Much of the- learned Judge’s arguments in the case if 
correct would apply with equal force to make all the other 
grounds of disqualification stated in the rule also obsolete, but 
when the ruling was quoted to the learned Judges in Muthu- 
samt Gurukkal v, Meenammal, 2 they declined to apply its prin- 


ciple to a case of insanity with regard to which they considered 


the rule to be still a “living principle ”. Again in the judg- 
ment of this Court reported in Sambasivam Pillai v. Secretary 
of State for India, 3 the learned Judges have thrown doubt on 
the correctness of the ruling in Surayya v. Subbamma 1 more 
particularly my learned brother Odgers, J. 

With all respect to the learned Judges in the 43 Mad. case ! 
I think their decision requires further’consideration and as I am 
proposing a reference to the Full Bench I wiji not deal with the 
point in further detail or express a definite opinion on it, 


It may be mentioned in conclusion that the appellant also 
took exception to the finding of the subordinate Judge that the 
sale to the 1st defendant was a nominal transaction and our 
attention was drawn to the ruling in Ranga Ayyar v. Srinivasa 
Ayyangar 4, to show that the question can be considered in second 
Appeal. That however wasa case where the sale was to the ven- 
dor’s own wife and daughter and their Lordships held that in those 

(1919) I. L, R. 43 M. 4:37 M L, J, 405. 
, (1919) I. L. R. 43 Mad. 464 : 38 M. L. J. 291 


j 
2 
3, (1921) I, L, R, 44 Mad, 704 at p. 712 : 41 M. L. J. 109, 
4, (1897) I L. R. 21 Mad. 56. 
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circumstances his possession of the property and of the sale- 
deed and the non-transfer of the pætta and absence of considera- 
tion were matters of no evidentiary value, and as no motive was 
proved for executing a nominal sale-deed they considered that 
the Sale was a real one, That case proceeded on its own special 
circumstances and the finding was set aside really on the ground 
that there was no evidence to support it. In the present case 
there is a considerable body of evidence referred to by the 
Subordinate Judge in support of his finding and I think we 
must accept his conclusion. 

Before disposing of the case I would refer to the Full 
Bench the following question. 

“Is a Hindu who is congenitally blind thereby excluded 
from the inheritance or has the rule become obsolete ?”, 

Ayling, J. :—I should be willing to follow the decision in 
Surayya v, Subbamma 1, but, in view of the doubts expressed 
by my learned brother, I assent to the reference proposed by 
him, 

I agree with him as regards the finding as to the nominal 
nature of the transaction. 

S, Ramaswami iyer (C Sankara Rayar with him) for the 
appellant. My argument is three fold; First the rule debarring 
blind persons as laid down in the Mitakshara is only a moral 
precept and not a rule of law in force at that date: secondly, 
the rule should be construed only as debarring an allotment of 
shares ina partition to the disqualified person and actual 
enjoyment of his separate share but does not prevent the 


vesting of the property in him though other members may . 


manage it as trustee or guardian for him; thirdly, the rule 
though it may pretent an allotmentat partition and succession 
after death of another does not prevent the operation of the rule 
of survivorship ; and therefore as the other members of the 
coparcenery are dead, the blind man in this case takes the pro- 
perty as sole survivor. As regards the first point, the rule of 


exclusion laid down in Chap. I, S. 10 could not have been 


then an enforceable one ; it is vague and indefinite in respect 
of the class of persons to be excluded; the chapter refers to 
obsolete practices like that of producing sons through another’s 
wife for the Kshetraja sons, The rule of exclusion may have 
been- observed in a much older age, i. e. the time of Manu. It is 


1, (1919) I. L. R 43 Mad 4:37 M. L. J. 405. 
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usual for the author of the Mitakshara to refer to other rules 
and practices merely for puðposes of logical completeness of 
his work and out of deference to older authors. Other instances 
are: Mitakshara Ch. I, S, 11, p, 11, prohibiting adoption of an 
only son, See, Radha Mohun v. Hardoi Bibi} Sri Balusu v, Sri 


= Balusu 2, Mayne Para 144 Mit. Ch, J, S. 11. p, 12: adoption of 


N 


an eldest son, See Janokes v, Gopal 3. Mitakshara Ch.1 S. 1, 
p. 27 son's right to interdict father’s disposal of his self acquired 
property, Mayne para 259 ; the rule requiring the person that is 
adopted to be a near relation, Wooma v. Gokulanand +; Mayne 
Para 135; the case of the Putrika Putra or appointed son, 
Mayne Para 78, Karufpainachiar v. Sankaranarayana Pillai 5 
Venkalanarasimha v, Suraneni Venkata © the Dwamushyayana ; 
Mayne Para 173; the Kritrima son, Mayne Para 200, the differ- 
ent ‘kinds of sons all of which except two are obsolete, Manu 
Ch, IX Verse 158, Mitakshara Ch. 1, S. 7, p, 11, Mayne Para. 
67 ; the Niyoga practice Ch, 2, S. 1, p. 8 Mayne Para 70; of the 
8 forms of marriage, Manu Ch. 111 Verse 21, Mitakshara Vol. 
ITI, p. 123 Mayne Paras 79, 83, all but two are obsolete; as to 
the Gandarva form See Bhaoni v. Maharaj Singh 7, Visva- 
nathaswamy Naicker vy. Kamu Ammal 8 ; inter-caste marriages, 
Paras, 88 and 89 Mayne; shares for wives in partition, 
Mitakshara Ch. I, Ss. 2, 6, 3, p. 7,; Mayne Para 478. 
In these cases Courts have held the rules of the Mitakshara 
as obsolete or merely dissuasive or moral prohibitions 
and precepts, without calling for evidence showing their 
obsoleteness. These instances show that many rules and 


. practices referred to by the author, were extinct and obsolete 


even at that time. The distances of me that” separates Manu 
and the other smrithi writers and commentators are so great 
that practices and rules of law could not have continued in the 
same state, The rule of exclusion of third persons must also 
have been an extinct usage ; see Visvarupa who wrote before 
the Mitakshara; Saraswati Vilasa a great authority on South 
Indian Law and usage, and other books showing customary law 
Steele's custom, and Punjab Customary Law. Even the 


(1899) I. L. R, 21 A, 469, (P.C.) 2. (1889) LL.R. 22 Mad, 398 (P,C.) 
(1877) I. L, R, 2 Cal. 365, 374, affirmed on appeal in 9 Cal, 766 (P, C.l 
(1878) I. L, R. 3 Cal, 587 : 5 1, A, 40 (P, C.) 
(1903) I, L R, 27 Mad. 300, 311,. 6, (1908) I, L. 31 Mad, 316, 

7, (1881) I. L. R, 3 All, 738, 8, (1912) 24 M. L. J:-271, 282. 
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old Dharma Sutras are not unanimous in excluding the blind 
person, See Colebrook’s Digest Vel. II, pp. 432, 433, 434, to 
439. The cause of exclusion, viz., incapacity to perform cere- 
monies will not apply to the Mitakshara scheme of succession 
No case has decided expressly that it is not an obsolete but an 
enforceable rule ; there are dicta to the contrary; See Kaya- 
rohana Pathan v. Subbaraya Thevan 6, Venkatasubha Rau v. 
Purushottam 2, Subba Naidu v. Venkatarama Naidu 3 Subbaraya 
Pillai v, Ramasami Pillai 4, Vedanayaga Mudaliar v. Vedan- 
mal 5, Védammal v. Vedanayaga 6, Kalka Prasad v, Budree 
Sah 7. Soundararajan v, Arunachallam Chetty 8, Some 
of the grounds of exclusion like vice, enmity, to 
father, unchastity are not enforced by courts. Courts 
cannot split up a scheme of exclusion and apply it in 
part and reject the rest. Surayya v. Subbamma 9 should 
be therefore upheld. As to the second point, Chap. 
II, S. 11 allows the sons of disqualified persons to 
inherit and the rule on that subject can be worked pro- 
perly only by the theory of guardianship. See Macnaghten 
P. 125; Colebrook Digest, p. 433, 437; Krishna v.'Samz 10, 
On the third point. ‘Krishna v, Sami 10 and Muthuswami 
Gurukkal v, Meenammal'l, are direct authorities, The rule applies 
only to the Dayagrahana or taking of property as described in 
the Mitakshara ; the only method dealt with in the case of sons 
is partition, It may apply to obstructed succession. But 
survivorship is not a mode of succession but a mere lapse 
or enlargement of interest. See Mayne Para, 270, 498 ; Debi 
Prasad v. Thakur Dial 12, The rule does not prevent the right 
arising by birth ; that is rfot Dayagrahana but Swatwam (owner- 
ship) according fb Chap. I, S. 1, pp. 23, 27, See Saraswati 
Vilasa Foulkers’ p. 31. 


T. R. Venkatrama Sastri with K. S. Ramabadra Iyer for 
respondents. 


1. (1913) I. L. R, 38 Mad. 250: 25 M. L. J. 251. 
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' First with regard to the question whether the rule affects 
survivorship; the case in Muikusami Gurukkal v. Meenaminal | is 
not applicable because it was a congenital defect in that case but 
lunacy arising subsequent to birth. The observations in that 
case so far as they are against me are obiter dicta, Chapter II 
S.10 of the Mitakshara is stated therein to be an exception 
to the Dayagrahana of all the persons inentioned before. Daya 
includes property taken by inheritance as well as by survivor- 
ship, See Chapter 1,S. 1. The disqualified person has no 
right in the property, but his children will take, This is all 
that was decided in Krishna v., Sami 2, The observations 
in that case must be understood with the decision. As 
regards the main question the rule in the Mitakshara has been 
repeated by numerous writers and followed in numerous cases 
(as to the writers see those cited in the judgment), There can 
be no moral or advisory rule on a matter of inheritance. Vis- 
watupa does not say that the disqualified persons take by 
custom. The passage is mistranslated in Surayya V. Subbmma 3, 
It means only that they have some connection with paternal 
property. Gunjeshwar Kunwar v, Durga Prashad Singh 4, is con. 
élusive on the point. The case in Surayya v. Subbamma 3 over- 
rules the Privy Council ruling. The passage in the Saraswati 
Vilasa only shows that the disqualified persons transmit heri- 
table blood. 


S. Ramaswami Iyer replied, 


The Court expressed the following 
e 
Opinion :—The Chief Justice:—The question referred to the 
Full Bench is ‘Is a Hindu who is congenitally blind thereby 
excluded from the inheritance, or has the rule become 
obsolete ? ” 


In Surayya v. Subbamma 3 Sadasiva Ayyar and Napier, JJ. 
answered this question by saying that the rule had become 
obsolete. “This case having been tried before that decision was 
known, the point was not taken at the trial or on first appeal; 
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but the appellant was allowed to raise the point by the Refer- 
ring Bench. The Court was toldgn the course of the argu- 
ments that it is alleged that the man in question is not, in fact, 
congenitally blind and it will be for the Referring Bench to 
consider hereafter whether that matter is one which is now 
proper to be enquired into. For the purpose of this reference 
we. must assume that he was congenita]ly blind and treat this 
case as, in effect, an appeal from Surayya v. Subbamma., } 

It is argued that under the Hindu Law, a congenitally 
blind man never was excluded from inheritance and 
secondly that, if there was a rule or custom to that effect, it has 
now become obsolete and is no longer law. It has 
Jong been established that in this Presidency the most authori- 
tative statement of, what J may call, the Hindu Common Lawis 
to be foundin the Mitakshara, a commentary by Vignaneswara 
on the institutes of Yagnavalkya published about A. D. 1080. 
In Chapter II S. 10 the author quotes the text of Yagnavalkya as 
follows :—“ An impotent person or outcaste and his sons, one 
lame, a mad man, an idiot, a blind man, and person afflicted 
with an incurable disease,’ and others, (similarly disqualified) 
must be maintained, excluding them however, from participation, 
It is made clear by reference to the whole chapter that the 
author is here dealing with exclusion from the inheritance. I 
think the law as stated by him amounts to this :—A man born 
blind does not become on birth entitled to a share in the family 
property, and, therefore, he gets no share-at a subsequent parti- 
tion ; nor, if he is the sole surviving member of that family, 
does he acquire the property by right of survivorship ; he is 


not, however, excluded alfogether from an interest in the pro- 


perty because he is himself entitled to be maintained, and can 
transmit to his sons his full share in the property. But it is 
argued first that these directions are merely precepts or advice 
and not statements of law. Itis true that there are precepts, 


given in the Milakshara which either by reason of the words 


on which they are couched or by reason of the nature of the 

matter dealt with, have been held to be mere moral: precepts, 

but I can find no such reason for holding that the statement of 

the exclusion of a blind man from the inheritance is anything 

but a statement of a rule of law. Itis further argued that this 

statement of the law in the Mitakshara is a statement of the 
1.y (1919) I. L. R. 43 Mad. 4 at p. 16, 
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law as it had been in the past and not as it then was ; and for 
this, reliance is plased on gthe writings of Visvarupa . which 
were discovered in Malabar some few years ago, He is 
stated to have lived shortly before the author of the Mitakshara. 
He gives the same text from Yagnavalkya and in commenting 
on the text, without any suggestion that it is other than law, 
a passage occurs which, has been translated as follows :— 
“The blind and the rest, who are not outcastes, however, 
have a right to the grandfather’s estate, Such is the 
custom.” We have been referred to ‘the Sanskrit and I have 
no doubt that the words which have been translated as ‘ havea 
right to the grandfather’s estate I would be more properly tran- 
slated as ‘ have an interest in the ancestral property’ and refer 
to what follows immediately, namely, the right to maintenance 
and the ‘right to transmit referred to above. In my judgment 
when properly understood, there is no difference at all between 
the rules in question as stated in the Mitakshara and as publish- 
ed by Visvarupa, assuming that the published version is genuine, 


The next question is whether, assuming a blind man’s 
exclusion to have been the law at the date of the Mitakshara, it 
has since become obsolete. This, in my judgment, is a ques- 
tion of fact, A law does not cease to be operative because it is 
out of keeping with the times. A law does not become obsolete 
because it is an anachronism or because it is antiquated or 
because the reason why it originally became the law, would be 
no reason for the introduction of such alaw at the present 
time, To hold the contrary in my judgment, would be an 


entire misunderstanding of the meaning of the legal maxim 


cessat ratio cessat lex which is relied eupon in support-of the 
contrary contention, If authority were requésred for this pro- 
position, it is to be found clearly stated by their Lordships of 
the Privy Council in Rao Kishore Singh v. Mussamat Gahena- 
bai 1 in the following words :—‘ Their Lordships therefore are 
of opinion that the principle embodied in the expression cessat 
ratio cessat lex does not apply where the custom outlives the 
condilion of things which gave it birth.” In Surayya v. Sub- 
bamma 2 Sadasiva Aiyar, J. dealing with the matter now under 
consideration says, ‘1 need not say that a rule becomes obsolete 
when the reason of the rule disappears through change of cir- 
cumstances and environments in the society which was 


Ae er A n 
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governed by that rule „sand Napier, J. at P. 31 agreeing F. B. 
with that judgment says that owing to improved methods of 


Pudiava 
education there is no reason why such a disqualification should Anan 
still continue and that it was open to the court to enunciate this Pavanasa 
rule by declaring the law to be obsolete. In my view, this Nadan 
involves a fundamental error in considering the question and Sir 
vitiates the whole of the judgments in hat case. In consider- A 
ing whether the custom has become obsolete in the sense of C. J. 


its having ceased to exist, the fact that it is an anachronism 


may be a proper matter to be taken into consideration, if there 
were evidence both ways, in weighing that evidence, but other- 
wise it is of no importance. In this case, in my judgment, the 
evidence is all in favour of the custom having continued. There 
is no oral evidence before the Court and no statement of any 
text writer or any judgment to which our attention has been 
called that this custom has become obsolete ir the sense of its 
having been discontinued. The only semblance of evidence 
_that the rule has become obsolete is to be found in Steele’s 
“Law and customs of Hindoo castes,” published in 1826, at page 
224 where he states that as a result of enquiry among about 100 | 
castes above Poona, it was the practice in 72 of them that 
‘blind persons’ may take their share if married and if they have 
a family, Assuming this to be evidence, it is probably only an 
attempt to state the law as to the transmissibility of a share 
through the blind man. But even if it be as stated that in 72 
castes in that district, the law had been modified by custom, it 
is Of no value as establishing a custom to admit the blind man 
to a share in this Presidency. 


Reliance was place® on a passage in Sarasvati Vilasa, a 
digest published by a king about A, D. 1510 which has been 
recognised by this Court as of authority, The passage relied 
on occurs in S. 149 and has been translated as “ those who are 
born blind, and those who are born deaf, the pair thus men- 
tioned, though a share certainly belongs to them, are to be 
nourished and cherished, notwithstanding their being endowed 
with’a share, because they are marriageable, The translation 
to this effect was adopted by the Full Bench of this Court in 
1885, in Krishna v. Sami 1, With great submission I venture to 
doubt if that translation is correct and whether the word 
translated as ‘share; would not be more correctly a 

1 (1885) T. È. R, 9 Mad. 64 at page 76, 
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translated as ‘interest’. But whether that is so or not, 
a careful examination of 6s. 149 to 167 shows that the 
author is quoting as law the. passage from Yagnavalkya 
and passages from some other writers to the like effect 
excluding the born blind from the inheritance without 
suggesting that the law is otherwise or that it is obsolete. If 
the proper translation of the passage is to the effect that the born 
blind take a share, | think it is to be explained, as it was in the 
case referred to above in the Judgment of Sir Charles Turner, 
C, J., as meaning “ that there are classes who though they may 
be unable to be relieved of their disqualification, are capable of 
transmitting heritable blood. Their right to share in the 
family wealth is latent or may come into existence at a future 
date as it does in the case of the afterborn son. When it 
comes into existence either in the person of the formerly dis- 
qualified heir or of his son, it is to be recognized. If capable 
of transmitting heritable blood, they are share takers though 
not at the time share enjoyers’. In fact in the passage the 
Sarasvati Vilasa is using the expression ‘take a share’ to -ex- 
plain that though disqualified, such persons have a latent right 
which will become effective on the disqualification being 
removed, and can be transmitted. In my judgment, there is 
nothing in this to show that this law was then regarded as 
obsolete. 


The evidence on the other side is overwhelming. Taking 
it in the order of date, one finds this law or custom stated as 
existing in Madana Parijata about the end of twelfth century, 
in Vivada Ratnakara about A. D. 1350, Dayabaga about A. D, 
1400, Vivada Chintamani about A. D. 1450, Daya Tatva about 
A. D. 1500, ‘Mayukha about A, D. 1600, Dattaka Chandrika about 
A. D. 1600, Viramitrodaya about A, D. 1625 . and Dayakrama 
Sangraha about A, D. 1700. These are all texts of recognized 
authority and they all give the rule without any suggestion 
that it is no longer law. 


Coming to the more modern writers, Sir W, Macnaghten 
writing in 1829, and Sir Thomas Strange, Chief Justice of 
Madras, writing in 1830, state that the blind are excluded, The 
latter’s son, a Judge of the Sudder Court writing in 1856 says 
the same, Mr. Mayne in his well known book of Hindu Law 
states it to be the law. 
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In 1862 in Tirumamagal Ammal v. Ramasami Ayyangar | 
a case of idiocy, Strange and Holgoway, JJ. quote this part of 
the Mitakshara as being the law current in Madras, In 1864, 
Kalidas Das v, Krishanchandra Das 2 came before a Bench of 
five Judges of Calcutta presided over by Sir Barnes Peacock, 
C, J. In that case a man who was born blind was in 1832 in fact 
excluded from the inheritance to his father. He marred and 
hada son in 1858. The passages in the Mitakshara and in 
Dayabaga which are to the same effect were fully discussed and 
the whole argument and judgment proceeded on the basis that 
a person born blind was himself excluded. No one then 
presént had apparently any idea that the rule was obsolete, In 
1876 in Murarji Gokuldas v. Parvathi Bai 3. Westropp, C. J. 
with Sarjent, J. agreeing, fully discussed the text of Yajnavalkya 
and the Mitakshara commentaries on it and the texts of the 
other Rishis on the subject and holds that the rule is confined 
to the congenitally blind and does not extend to those who 
beconie blind, It was not suggested that the rule had become 
obsolete. In 1885, in Krishna vy. Sami 4 quoted above, there 
was no suggestion that the rule had become obsolete. Finally 
in 1917, the Privy Council in Gunjeshwara Kunwar v. Durga 
Prasad 5 states the rule of exclusion of the blind as an existing 
rule of law but confines the application to the congenitally blind, 


It is impossible to believe that a custom to disregard the 
established rule, which it would be necessary to prove in order 
to show that it had become obsolete, existed without any of 
these Judges, or practitioners in these cases being aware of 
the fact. There is in my gudgment ample evidence of the rule, 
and no evidence of such & custom to. disregard it as would be 
necessary to makt the rule obsolete as a rule- of law. It 
follows that the answer.to the question must be that a Hindu 
who is congenitally blind is excluded from the inheritance and 
that the rule has not become obsolete. 


Oldfield, J.—1 agree and, having had, the advantage of 
reading the judgment which Coutts Trotter, J. is about to 
deliver, desire further to associate myself with his observations 
‘on the commentary of Viswarupa and the principle underlying 
them. À 

1. (1863} 1 M. H, C. R. 214. 2. (1864) 2 B, L. R. 103, 


3. (1876) 1. L, R 1 Bom. 177. " 4 (1885) I, L, R, 9 Mad, 64, 
5. (1917) 44, A. 229, : 34 M. L, J. 1, 
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` Coutls Trotter, J.—The short point raised by this case 18 
whether or not itis arule ef Hindu Law that a congenitally 
blind member of an undivided Hindu family is to be excluded 
from inheritance or whether if such’a rule existed, it has 
become obsolete, Sadasiva Ayyar, J. admits that such a rule 
once existed, but has held it to be obsolete. Krshnan, J. holds 
it to be an existing and positive rule of law. “. 

It must not be forgotten that the Hindu Law is the result — 
of many ingredients. In the first place we have the Smritis or 
records of the pronouncements of Rishis, (Saints) among whom 
stands paramount Manu. We do not possess the original text 
of Manuand the version we have is placed by modern Scholars 
as dating from about 200 B. C. but there is no doubt that a 
treatise known as the laws of Manu in different recensions ex- 
isted from many centuries before the date of our version. Next 
in authority to Manu of the Smrities is Yagnavalkya and the 
commentary on his work known as Mitakshara written by 
Vignaneswara stands as the governing authority for this part 
of India : and it is an accepted principle that the Mitkashara is 
final where it is unambiguous, and that recourse is to be had 
to the Smritis only where the Mitakshara is silent or obscure. 
The third element is that of custom, the importance of which 
was emphasised by Mr. Mayne when he entitled his book 
“Hindu Law and usage.” Since the British occupation of 
India another element has been added, that of judicial decisions 
of the Indian Courts and of the Privy Council on appeals from 
them. The rulings of the Privy Council are final and it 
is only in cases not covered by such gulings that recourse need 
be had to other sources, $ 

The position with regard to the present question is that 
there is no express ruling of a Court of law which says, in 
terms, that a congenitally blind man is excluded from inhert- 
tance, There are cases which definitely decide that blindness, 
which is not congenital but is traumatic or supervenes on 
disease does not exclude. There are many cases which assumes 
without expressly deciding, that congenital blindness does ex- 
clude. That position is now challenged and it devolves upon 
us to say how the law on the subject stands in India at this day. 

That which we call the Hindu Law, is composed of many 
incongruous elements 1 am speaking, now, of its substance, and 
not of the sources, in which it is to be sought. It primarily 


f 
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lays down rules of law, which must be treated as of practical 
applicability to the India of to-day. Such rules there are in 
abundafice, but they are interspersed with mandatory precepts 
which have been treated by commentators and Judges as being 
merely of religious or moral force but which cannot govern the 
rights and duties of a member of a Hindu family with the 
force of a positive rule of law. I may rgfer in this connection to 
the words of the Judicial Committee in Rao Balwant Singh v. 
Rant Kishori 1, “All these old text books and commentaries 
are apt to mingle religious and moral considerations, not being 
positive laws, with rules intended for positive laws, In his pre- 
face to his valuable work on Hindu Law Sir W. Macnaghten 
says: “It by no means follows that because an act has been 
prohibited it should therefore be considered as illegal. The 
distinction between the Vinculum juris and the Vinculum 
pudoris is not always discernible ”. (Hindu Law, Principles 
and Precedents, p. vi of the preliminary remarks). He illustra- 
tes this position by the example of the very subject of the pre- 
sent discussion. “It is, as their Lordships think, the most 
remarkable inference that the passage in S. 1 belongs to the 
former class of precepts, and those of Ss, 4 and 5 to the latter.” 
It was argued in this case that the rule which excludes a blind 
man from inheritance was something other tnan a rule of 
positive law. It seems to me that that position is wholly un- 
tenable and that such a principle of exclusion can only belong 
to the domain of positive Jaw, and not to that of either religion 
or morality. If it is not a rule of law, it must be meaningless, 
The only colour to the argument is derived from the fact that 
both Manu and the Mitakshara, to which for the moment I 
shall confine myself, include within the ambit of their prohibi- 
tion, persons with disqualifications which are obviously based 
on moral grounds and on grounds which it would be impossible 
for a Court of Law to pronounce upon. The text of Manu is 
as follows :— 


“ Eunuchs and outcastes, persons born blind or deaf, mad- 
men, idiots, the dumb and suchas have lost the use of a limb are 
excluded from a share of the heritage ” Chap. IX, section 201. 
The relevant section of the Mitakshara is section X of Chap 
- I], There the writer is commenting not directly on the text 





1, (1897) L. R. 25 I. A. 54 at page, 69 : 20 A, 265. 
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F. B. of Manu as we have. it but on the text of Cras in 
Pudiava section 149 which runs as fgllows :— . 
Nadan: 3 “An impotent person or. outcaste and his issue, ‘one lame; 


v, 
Pavanasa a madman, an idiot, a blind man and a person afflicted with an 


Napan incurable disease as well as others (similarly disqualified) must 
AA be maintained ; excluding: them from participation.” 
Placitum 3 of sectian 10 explains this as follows :— 
Under the term ‘ others “are comprehended one who has 
- entered into another order (i e. has become an ascetic) an enemy 
to his father, a sinner in an inferior degree and a person deaf, 
dumb or wanting an organ. Thus Vasishta says: ‘They who 
have entered into another order are debarred from shares’, 
Narada also declares: “An enemy to his father, an outcaste, 
an impotent person, and one who is addicted to vice, take no 
share of the inheritance even though they be legitimate ; much 
less, if they be sons of the wife by an appointed cma 
Manu likewise ordains, ‘Impotent persons and outcastes are 
excluded from a share of the heritage and so are persons born 
blind and deaf, as well as madman, idiots, the dumb, and those 
who have lost a sense (or alimb).” This section incorporates 
quotations from Narada -and Vasishta and produces categories 
of persons, who, in -a court of law now-a-days would not be 
held disqualified from inheritance. They are brought under the 
text of Yagnavalkya who adds the Sanskrit and word ‘ Adya’ 
translated by Colebrooke as “ as well as others”’; its literal 
meaning being “and the like” or practically “ etcetera ” 
Under cover of the latitude afforded by this expression, placi- 
tum 3 brings in such intangible persons as “an enemy. to his 
: father ” and “ one who is addicted tO, vice ”—disqualifications 
so vague, it is clear, that no court of law gould now assert 
their validity. I do not think it right to say that these grounds 
of exclusion are obsolete or that they were originally intended 
to be moral rather than legal obligations ; but rather that they 
are of so nebulous a character that they could never have been 
enforcible at any time when the enunciation of the rights of 
inheritance passed from the hands of family mediators or 
village panchayatdars to anything which can be dignified by 
the name of ‘ Court of Law ’ 
I do not think that any. iesi purpose would be served by 
enquiring into the meaning of such terms as ' Nirindriya ’ or ` 
f Pangu’. They do not seem to me to assist the present 
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discussion and | think it is probable that legislation will abolish 
the exclusion from ‘inheritance baged on these terms before the 
Courts are called upon to determine their exact meaning. 
Similarly I think it unnecessary to discuss whether Yagnavalkya 
meant anything more by using the word, ‘ Andha’ than what 
Manu meant by ‘ Jathyandha’. ‘ Jati’ comes from the same 
root as the Greek Giguomai Genos, etc.e and Latin ‘Genus’, It 
is, | think, clear that both Manu and the Mitakshara explicitly 
lay down the rule of law-that at least a ‘Jathyandha ’ is exclud- 
ed from inheritance and that the only way to escape from this 
is to do what Sadasiva Ayyar, J. has done and say boldly, “ It 
is not a subsisting rule of law. -It has become obsolete and 
abrogated.” 

In any system of law other than the Hindu Law, it would 
be almost a contradiction in terms to predicate of any proposi- 
tion of law that it is obsolete. In the Hindu Law it is a possible 
state” of things and it has been admitted to exist with regard 
to many maxims which cannot be treated as if merely moral or 
religious obligation, I need only instance the kinds of marriages 
and the classes of sons enumerated in the. añcient writings 
and also the various rules for marriages between persons of 
different castes. There isa consensus of opinion that there 
are only two forms ‘of marriages and only two classes of 
sons now existing and inter-marriages between persons of 
different castes have in practice long ceased to: exist. It is 
not now possible to trace the steps by which this state of things 
came about, but if may be said generally, that, in the days 
when the ‘Saddar Court shad recourse to ‘the opinions of the 
Pandits, the latter felt themselves quite free to say with regard 
to any rule of law*that, in practice, it was regarded as obsolete 
and the Courts felt themselves equally free to act on such 
opinions, There is good evidence to show that, in the early 
days, the Pandits responded to some extent to the advance of 
popular sentiment and consciousness and stigmatised as 
obsolete, rules and practices, which, though enshrined in the 
early writings, did not accord with. the sentiments of the 
people, The time has now gone by when,this process was 
possible and if there is anything dignified by the name ‘ Rule 
of Law’ enshrined in the Mitakshara, it can only be abrogated 
by positive evidence of custom to disregard it. It is not 
pretended that there is any such evidence of custom with 
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regard to the exclusion of the congenitally blind and no such 
evidence was attempted togbe produced in this case, No 
doubt, Mitakshara Chap, II, S. 10, placitum 7 provides for 
the removal of the disqualification ; on the removal by medica- 
ments or other means of physical disability, and it is doubtless 
true that modern surgery can restore eyesight to many, who in 
the days of Mitakshara would have been blind for life, 
Sadasiva Ayyat, J. does not so much have regard to this 
consideration, as to the view that the texts are based on 
a primitive idea that blindness was either a Visitation 
of God for some sin in apast existence or was an indi- 
cation of mental incapacity to deal with practical affairs, 
Justly regarding these ideas as out of consonance with 
modern kinship-feeling he deduces the conclusion that the rule 
is therefore to be considered as ipso facto abrogated. To my 
mind before allowing a mandate such as I conceive this to be, 
to be disregarded, it must either be proved. by evidence ‘to be 
actually disregarded in practice at the present time—and as I 
have already said there is no such evidence in this case—or 
it must be shown by an examination of the smritis and com- 
mentaries to have been obsolete at the time they were written 
and that the authors thereof merely repeated parrot like the 
words of Manu and the Mitakshara as a maxim dignified by 
antiquity but not corresponding to the practice obtaining at the 
time either of the Mitakshara or of their own compilations, If 
it could be shown that commentators earlier than the Mitak- 
shara had used language meaning or implying that the rule in: 
this respect was obsolete, that might be a legitimate ground for 
the conclusion that the Mitakshara was merely repeating the 
words of Manu without inquiring whether the rule survived in 
force when the Mitakshara was written. If a commentator later 
than the Mitakshara used similar language, that might lead to a 
legitimate inference that, though in force at the date of the 
Mitakshara, the rule had subsequently become obsolete. It is 
argued that there is one of each suggested class of authorities, - 
Viswarupa of the first and Saraswati Vilas of the second. For 
practical purposes we may take Yagnavalkya as dating approxi- 
mately 350 A. D., the Mitakshara as about 1000 A. D. , Vis- 


warupaas about 300 A. D., and the Saraswati Vilas as abou 
1500 A. D. There are some authorities who think that the 
Saraswati Vilas was of an earlier date, but in any-event it is 
substantially later than the Mitakshara, 
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I shall deal first with Viswarupa.- The existing text 
1S inscribed on a cadjan foung at Calicut in the late 
seventies and was translated by Mr. S, Sitaram Sastri 
I am totally unable to ascertain that any competent scholar has 
scrutinised its claims to be regarded as what it purports to be 
either from the point of view of paleographical, linguistic or his- 
torical standards. This is not a critical country and the moment 
it was produced, it was held at once to be what it purported to 
be and has apparently passed as such without question since, 
That stich discoveries very often fail to stand the slightest criti- 
cal test will be seen by any one who has the curiosity to peruse 
page XII of Mr. Burnell’s preface to the Vyvahara Nirnaya 
where he exposes the imposture of a treatise which had been 
readily accepted as a genuine record of the customs of South 
Kanara passing under the name of Aliyasantanada Kattu 
Kattale. I do not profess to have any beyond general grounds 
for questioning the authenticity of this single text of Viswarupa. 
I content myself with saying that I decline to act upon it until 
its pretentions have been scrutinised by some competent critic 
of Sanscrit texts. | 


It runs as follows page I5. “ The blind and the rest, who 
are not outcaste, however, have aright to the grandfather’s 
estate. Such is the custom,” 


It is apparent that the author treats the mandate which he 
quotes as a mere moral maxim, opposed tothe rule of law 
which he considers to be established by his text and if the 
expression ‘‘ grandfather’s estate ” means no more than “ ances- 
tral estate”, the text of Visvarupa need mean no more than that 
of the Mitakshara, and the right may be a mere right to main- 
tenance or at most a capacity to transmit heritable blood. 

With regard to Saraswati Vilas, the first observation to be 
made is that made by the learned Chief Justice in the course 
of the argument that, 1f the author wished to say that the text 
of the Mitakshara on this point was obsolete, he could perfectly 
well have said so in terms, Further in any event the true 
explanation of the passage in the Saraswati Vilas is to my mind 
undoubtedly that given by Turner, C. J. in Krishna v. Sami } 
where he points out that the distinction which is being 
drawn is not that between those who are capable and those 
who are incapable of inheriting, but between those who are 

1, (1885) I. L. R. 9 Mad, 6t at 77... 
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share takers in the sense that they are persons capable of trans- 
mitting heritable blood thopgh they may not themselves be 
able to enjoy the heritage owing to their disqualifications, and 
share-enjoyers who are not merely capable of transmitting heri- 
table blood but also of enjoying their shares themselves in 


their life-time. 


As against these tw@ very doubtful texts there is a mass of 
authority which is all the other way, which recognises to the 
full the exclusion of the blind in the sense of the congenitally 
blind and accepts the statement of the law contained in the 
Mitakshara, 1 will enumerate these texts (most of which 
are to be found in Setlur’s collection) with their approximate 


dates : 


Madana Parijata ` oe .. 1100 A. D: 
Smriti Chandrika aes ... 13th Century 
Vivada Ratnakara i ..-.- 1300 A, D. 
Dayavibhaga of Madhava ... ... 1400 ae ya 
Dayabhaga of Jimutavahana ... 1400 5 
Vivada Chintamani Tr ... 1450 5 
Daya Tattva ... iai AA e 45° 
Viramitrodaya ... PE <.. 1200 5 
Dayakrama Sangraha jai 1750. , 


and Jagannadha's Digest for what ıt is wori Ae of moderi 
text-books on Hindu Law also treat the rule as subsisting, Sir 


Thomas Strange in 1830, T. L. Strange in 1856, Mayne in 1878, 


Sarvadhikari ın 1880 and Trevelyan in. 13590. It is quite {rue 
that no express decision exists to the effect that a man blind 
from birth cannot inherit but there are several decisions -that 


‘assume it, culminating in the pronotincement of the Privy 


Council in Gunjeshwar Kunwar v. Durga Prasad 1, 

The only other matter which | need deal with is the argue 
ment that the rule of exclusion in the Mitakshara applies only 
to those who take by succession and not to those who take by 
survivorship. The answer to this line that Chap II, S, 1 placitum 
begins with the statement that the rule of exclusion propounds 
an exception to dayagr ahana (taking of daya) by the sons, widows 
and other heirs and the reunited members and this by neces- 
sary implication refers one back to the definition of daya in 
the beginning of Chap. I. Daya apparently means property con- 
sidered in the light of something which in the natural course 


| (1917) I- L. R. 44Cal. 17: 34 M. L. J. 1 (P. GY 
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of events will pass from one person to another and includes 
both Apratibandha daya and Sapgatibandha daya (unobstruct: 
ed heritage and obstructed heritage) the former passing by sur- 
vivorship to the sons, etc., and the latter passing by succession 
to widows and other heirs. This is the reference to Vibhaga 
or partition in placita 6 and 7 and placitum 8 also shows that 
the word dayagrahana includes within its scope both pro- 
perty which passes by survivorship and that which passes by 
succession, 

_ For these reasons I am of opinion that it must be regar- 
ded as an unabrogated rule of Hindu Law that a congenitally 
blind person is excluded from succession and that it cannot 
be described as obsolete in any other sense than that of being 
repugnant to more modern and more enlightened ideas than 
those which prevailed at the time of the smritis and the com- 
mentators, It can of course be repealed by the Legislature and 
we are informed that a Bill to that effect is now before the 


Legislative Assembly, the author of which was once a Judge of 


this Court, But until that step is taken and the proposal 

passes, into law, I feel constrained to say that the Courts of 

this country have no option but to enforce. the rule with 

whatever reluctance and with whatever consciousness of its 
repugnance to the present sentiments of the Hindu people. 

C. A. S. Reference answered : first part in the affirmative 

| and the second part in the negative, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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l , and his L. Rs, 
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Civil Procedure Code, S. 16 (d) and S. 20 (c)—Suit for declaration that a will 
is a forgery—Whether the suit is one “ for the determination of any other right 
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jo.Gr-interest in immoveable property ' within the meczning of S. 16 (d)— Part of 
the cause of action arises under each jurisdiction, if properties dealt with in the 
will situate in more jurisdictions thi: one—Cause of action in S, 20 (c), gueaning 


-A suit by a reversioner for a declaration that a will set up by the widow of 
the last male owner was a forgery and for its cancellation can be instituted under 
S. 20 cl (c) of the Civil Procedure Code in a Court having jurisdiction over any 
one of the places where any part of the properties dealt w ith by the will is 
situate, ” | a 

Such a suit is not one falling within the meaning of S. 16, cl. (d) of the Civil 
Procedure Gode. For S. 16 Cl (d) to apply to a suit, it must be expressly for the 
purpose indicated in the cause. 

In a suit to set aside a will the plaintiff’s allegation ol interest and the threat 
to his rights are parts of his cause of action and where the properties are situate 
within different jurisdictions part of the cause of action arises under each 
jurisdiction. o 

“ Cause of action ” in S. 20 (c) of the Civil Procedure Code considered and 
defined. i 

Appeal against the order dated 26th January 1920 of the 
Court of the Temporary Subordinate Judge of Rajahmundry in 


O. S. No. 68 of 1919 (O.S, No.67 of 1918 on the file of the 
District Court, Gadavari). 

Y. Suryanarayana for appellant, 

G, Lakshmanna and A. Satyanarayana for respondents. 

The Court delivered the following 

Judgments .—Krishnan J :—The question for our decision 
in this case is whether the lower court was right in holding that 
it had no jurisdiction to try the present suit. 

The suit is one brought bythe plaintiff as one of the two 
nearest reversioners to the estate of a deceased Hindu fora 


a 


- declaration that the will set up'by his widow as having been 


executed by him and as giving her alsolute rights in his pro- 
perties is a forgery and is void against him and for obtaining 
its cancellation. The suit was filed originalty in the District 
Court of Godavari and was transferrd by the District Judge to 
the Temporary Subordinate Judge of Rajahmundry for disposal. 
That judge has held applying S. 20, C. P. C., that the cause of 
action arose wholly within the jurisdiction of the District 
Court of Kistna and that as the parties were all admittedly re- 
sident within that jurisdiction that Court alone could try the 
case and has directed the plaint to be returned to the plaintiff 
to be presented to the proper court. | 

Now it is conceded by the respondents that though the 
bulk of the properties dealt with by `the will lie in Kistna 
District some moveable and immoveable properties are in the 
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Godavari District. The Subordinate Judge has held that that 
fact did not affect the question of giurisdiction but it is argued 
before us that he is wrong on that point. lt is contended that 
S. 16. clause (d), C. P. C. applies to the case and gives juris- 
diction to the Godavari Court as some of the immuveables in- 
cluded in the will are within that court’s jurisdiction and 
though the Kistna Court has also jurjsdiction, S. 17 C. P, C: 
gives the choice of the tribunal to the plaintiff.. Clause (d) 
refers to suits “ for the determination of any other right to or 
interest in immoveable property.. It seems to me difficult to 
apply that description to the present suit for there is no prayer 
in the plaint for the determination of any such rights. All that 
it asks for is a declaration and fhe cancellation of the will on 
the ground that it is a forgery. For clause (d) to apply to the 
suit must be expressly for the purpose indicated in it. jIt is not 
enough in my view, for the clause to apply, to say that the 
relief granted in the suit would indirectly affect rights in im- 
_ moveable property but the suit itself must be for the purpose 
of determining such rights. No doubt as a result of setting 
aside the will -in the present case the reversioner’s rights in the 
estate will be safeguarded but there is no prayer for declaring 
what those rights are and over what properties they exist. In 
fact in the present case the Court need not trouble itself to 
‘enquire what the properties are which are dealt with by the 
will so long. as it is clear that plaintiff has a sufficient interest 
in them to be able to maintain the suit for its cancellation, 
If we apply clause (d) to a suit such as this to set aside a 
will as a forgery merely because it happens to deal with im- 
moveables, andas we have to apply a different rule under S, 20, 
C. P; C. to simila» suits about other wills which do not happen 
to dispose of immoveable properties we introduce a difference 
between two similar classes of cases which I think it is desirable 
to avoid. Furthermore if clause (d) is to be applied the suit can 
be brought only in the place where the immoveable property is 
situate and nowhere else, as S. 16 makes it imperative that the 
suit shall be instituted in the Court within the local limits of 
whose jurisdiction the property is situate. The application of 8, 
20, C. P. C. will be excluded as that section is “ subject to 
limitation aforesaid” and asa result it would follow that the 
suit could not be instituted where the parties reside or where 
the will is alleged to have been executed or is sought to be 
R—/78 
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enforced or where the bulk of the property is situate if 
moveable, unless these placgs coincide with the place where the 
immoveable property is, That is another result that will flow 
from applying clause (d) which cannot easily be accepted unless 
the language of the provision clearly compels us to do so. 


All difficulty is avoided if we restrict clause (d) to suits 
brought for the purpose® of determining rights similar to the 
rights dealt with in clauses (a) to (c) as the language plainly 
shows, The present suit is clearly one falling under S. 39 of 
the Specific Relief Act (I of 1877) as illustration (b) to the 
section shows. For such a suit, it seems to me, the proper 
section applicable is S. 20 C. P C, That gives three alternatives 
for deciding the place of suing, Clauses (a) and (b) however 
cannot be relied on in the present case to give jurisdiction to ` 
the Godavari Court for none of the defendants resides or carries 
on business or works for gain in Godavari. Clause (c) however 
is relied on for the purpose. That clause gives jurisdiction to 
the court within whose local limits the whole or any part of 
the cause of action for the particular suit arises. The meaning 
of the words “cause of action” in this clause has been consider- 
ed in several cases and they have been held to mean the whole 
bundle of material facts which it is necessary for a 
plaintiff to allege and prove to obtain the relief he claims 
in the suit. See Manepalli Mangamma v. Manepalli 
Sathiraju ! and Maistry Rajabhai Narain v. Haji Karim 
Mamood ?. Now in a suit to set aside a will the plaintiff 
mast allege that he has an interest in one or more of the 
properties dealt with in it to enable ehim to maintain a suit for 
its cancellation. Under S. 39 of “the Specific Relief Act 
plaintiff must allege that if the instrument” challenged is left 
outstanding it will cause him serious injury ; and to be able to 
allege that, he must have an interest in the property, which will 
be jeopardized if the will is not cancelled. What the plaintiff 
in the present suit has stated is that he is one of two nearest 
reversioners to the estate or in other words he will be entitled 
to succeed to a share in the whole estate on the widow’s death. 
if he survives her, Such an interest has been recognised as giving 
aright of suit fora declaration. His allegation of interest 
and the threat to his rights involved in the setting up of a forg- 
ed will by the widow are thus according to the definition 





1. (1916) 31 M. L, J. 816, 2. (1918) 35 M. L. J, 189. 
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clearly parts of his cause of action and as he claims the same 
interest in the Godavary properties as in the rest of the proper- 
ties, part of his cause of action, viz. that with reference to 
Godavary prOperties, must be held to have arisen in Gcdavary, 
justin the same way, as part of the cause of action viz., that 
with reference to the Kistna properties, has arisen in Kistna. 
On this view the Godavary court had jurisdiction equally with 
the Kistna Court to try this suit under S. 20, clause (6) C.P.C. 
This is a case which more than one court has jurisdiction to 
try and the choice of the tribunal was in the first instance in 
the plaintiff. But if an application had been made under S. 22 
. C, P. C. this court could have considered in which of those 
courts it would be more convenient to have the suit tried ; but 
no such application has been made and it is not necessary to 
express any opinion on the point at present. 


For the above reasons the order of the Sub Judge is set 
aside and he is directed to take the plaint on his file again 
and to dispose of the suit according to law. The costs up to 
date will abide and follow the result. 


Venkatasubba Rao, J.:—In the plaint it: is stated that 
the husband of the 1st defendant died at Tanuku iu the Kistna 
District, that his paternal uncle and father concocted a will 
which purported to have been executed by him at Mandapaka, 
also in the district of Kistna, that the said will was presented by 
the 1st defendant for registration to the Sub-Registrar of Tanuku 
who refused to register it, but that on appeal to the District 
Registrar, Kistna, he ordered its registration. The properties 
affected by the will are sjfuated in the district of Kistna except- 
ing three items of land in the taluk of Razole in the Godavary 
District. The cause of action is alleged in the plaint to have 
arisen within the jurisdiction of the Godavary Court on the 
ground that the said three items of land are situated in the 
District of Godavary. The plaintiff as the nearest male rever- 
sioner entitled to the estate after the death of the 1st and the 
3rd defendants, the wife and the mother respectively of the 
deceased person, has filed this suit for a declaration that the 
will is a forgery and does not affect his rights in the property. 
The suit was filed in the District Court of Godavary and was 
transferred to the Court of the Temporary Subordinate Judge 
of Rajahmundry. 3 
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2. The Sub-Judge held that the suit could not be regarded 
as one for determination of apy right to or interest in immove- 
able property, falling within S. 16 Cl. (d) C. P. C. that no part 
of the cause of action arose within the jurisdiction of the 
District Court under S., 20 Cl. (c) and he accordingly returned 
the plaint for presentation to the proper court. 


Aa 3. The only reliefe prayed for in this suit is that it may 


be declared that the willis a forgery and is inoperative. It 
cannot therefore be said that the suit falls within S, 16 Cl. (d) 
C. P. C,, and the Sub-Judge was right in holding that the suit 
is not one for the determination of any right to or interest in 
immoveable property. 

4. The question however, Has the cause of action arisen 
wholly or in part within the jurisdiction of the Godavary Court, 
is more diffcult to decide. No authority has been cited to us 
bearing on the subject but on a careful consideration it seems 
to me that a part of the cause of action has in this case arisen 
within the jurisdiction of the Court in question. The cause of 
action has been held to mean every fact or the bundle of facts 
which it is necessary for the plaintiff to prove before he can suc- 
ceed in his suit. It is not limited to the infraction of the right 
but itis this plus the right resident in the plaintiff, To take 
an example, in the case of contract, the cause of action means 
both the making of athe contract and its breach. In a suit for 
a legacy against an administrator, the grant of administration, 
for a reward for apprehension and conviction ofa thief, the 
conviction, on a life policy, the death ‘of the assured, are parts 
of the respective causes of action. (See Woodroffe and Ameer 
Alis C. P. C. Second Edition page 188). 

5. The reasoning that will apply to the®*case of a will of 
this character will be the same as that applicable to a document 
alleged to have been brought about by the exercise of undue 
influence or fraud, At the place where the document or the 
will is executed, a part of the cause of action certainly arises, 
It is equally clear that where the whole or a part of the fraud 
or undue influence is practised or exercised the cause of action 
also arises, If the document is sought to be used to the de- 
triment of a person ata particular place, the {cause of action 
doubtless arises also at that place, Banke Behari Lal v. Pokhe 


Ram 1, \ fail to see, then, why if the document affects the right 


1. (1901) I. L. R., 25 All..48. 
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ofa person to a property situated at any place, the cause 
of action does not arise in that, place. The mere existence 
of the instrument apart from any specific act of the person 
who relies on the document, prejudicially affects the right of the 
plaintiff to the property. If the instrument is left outstanding 
it constitutes a menace to his right in regard to the property 
which is within any particular area ; jt is not merely when the 
defendant seeks to enforce his rights under the instrument that 
harm results to the plaintiff. As I observed above, it cannot be 
denied that the cause of action arises at a place where the docu- 
ment is sought to be enforced independent of the circumstance 
of its having been executed or the fraud having been practised 
at an altogether different place. But why should that act on 
the part of the defendant be essential to the cause of action 
arising within that place, if as a matter of fact, there is within 
it some property which the document affects and to which 
the plaintiff is entitled? There is no reason to limit the term 
“ cause of action” as used in S, 20 of the Code to contracts ; it 
applies to all suits of whatever nature subject to the limitations 
in the preceding sections, In the present case one of the 
material facts to be proved to entitle the ‘plaintiff to succeed, is 
that he is interested in the properties within the jurisdiction of 
the Court of Godavary. In Hajee lamail Hadjee Hubbeeb v, 
Hadji Mahomed Hadjee Joosub 1 (a suit to set aside a release in 
Calcutta of the plaintiff's interest of certain property in Bom- 
bay) Couch, C.J. made the following observations in the course 
of his judgment. 

“ The fraudulent representation which led to the execu- 
tion of the release, may Qave been made, and the release may 
have been executed here ; but the cause of action in this case 
consists of more than that. It includes the effect of the release 
upon the plaintiff’s share of the property; if there had been no 
property, the execution of the release would not have injured 
the plaintiff in anyway. In order to constitute a cause of 
action, there must be an injury to him from the operation of 
the release. Then where did the release take effect ? 
Where was it operative ? The property was in Bombay.” 

It was held that a part of the cause of action arose in the 
place where the property was situate and the release took effect. 
I respectfully adopt the argument contained in the passage 
quoted above. 


1, 13 B. L. R. 9L S. C.: 21 W. R. 393. 
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6. . To hold otherwise would lead to an anomaly. Ifa 
document is executed at place A and ifthe whole property 
affected by the document is situated at place B why Should 
the plaintiff not have a right to seek relief at the place where 
the property is situated, that is, where his rights are affected ? 
If a person is a resident of and owns property at Madras and 
if a stranger claiming right to that property executes a docu- 
ment at Allahabad disposing of the property it seems unreason- 
able to hold that a part of the cause of action does not arise 
within Madras but that the aggrieved person must institute a 
suit only at Allahabad where there is not a particle of property 
belonging to him, although in a suit to set aside such a docu- 
ment the most essential facts which give the plaintiff a right to 
relief are the existence of the property and his interest in-it. 
In the view I have taken there is no difference between move- 
able and immoveable property in regard to the application of 
the section in question. If the property in this suit within the 


' District Court of Godavary happened to be a sum of money 


instead of three items of land my decision would still be the 


same. pos | 
For these reasons | agree inthe order proposed by my lear- 


ned brother. 
C. A.S. ——— Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—Mr, JUSTICE OLDFIELD AND MR. JUSTICE 


RAMESAM. l À 
S. N. Raghunathasami ... Appellanis in A. S. No, 377 of 1919 
Iyengar and another on the fille of the High Court, 
V. . 
S, Gopau] Rao and ... Respondents (Respondents 1 and 4 
others io 7 in do.). 


' C, P, C.—S. 110—Subject matier of suit—Valuc of-—Morlgage—Suit for sale 
on—lnterest between plaint and decree if must be taken in calculation. 


For the purpose of ascertaining the value of the subject-matter of a suit for 
sale on a mortgage within the meaning of S. 110 C. P. G., the interest in the prin. 
cipal amount between plaint and decree must be taken in calculation, 

Petition under Ss. 109 and 110 and Order 45 Rr, 2,3 
and 8 of the Code of Civil Procedure praying that in the cir- 
cumstances stated therein the High Court will be pleased to 
——_— $$$... maamaa 

*C. M. P. No. 3514 of 1921. lst September 1922, 
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grant a certificate enabling the petitioners herein to appeal to 
His Majesty in Council against the judgment and decree dated 
31-8-1921 of the High Court in Appeal No, 377 of 1919, prefer- 
red against the decree of the court of the Temporary Subordi- 
nate Judge ot Salem in O. S. No. 9 of 1919, 


K. Bhashyam Aiyangar for the 1st Petitioner and N. C. 
Vijiaraghavachariar for both petitionérs, 


T. Narasimha Aiyangar and A. Ganesa diyar for Respon- 
dents. 


The Court delivered the following 


Judgment :—This is an'application for leave to appeal to 
the Judicial Committee: against an affirming judgment, 


We have then to see whether the requirements of S. 110, C. P, 


C. are satisfied, both as to the value of the subject matter and 
as to there being some substantial question of law for disposal. 
As regards the subject matter, the suit, one for recovery by 
sale on a mortgage, was brought for the principal amount of 
Rs. 9,942-4-9 and also for subsequent interest including, in the 
ordinary use of that expression, ‘both interest up to and subse- 
quent to the decree. The argument for the petitioner is that, 
if to the principal amount be added interest up to the decree, 
the necessary Rs. 10,000 will be made out. It is not disputed 
that this would be so. This contention is opposed on the 
ground that the amount of interest between plaint and decree 
cannot be thus taken in calculation. It seem to us that, although 
interest between plaint and decree is not ascertained in the 
plaint and although the tętal amount claimable on account of 
it cannot be ascertained “until the decree, still it is certainly 
part, it may be a @ery substantial part, of the amount claimed 
in the suit and it comes then within the description of one class 
of suits referred to by Lord Shaw in Radakrishna Iyer v. Sun- 
dar Swamiyar 1, of which he said that for the purpose of ascer- 
taining the value of the subject matter, the interest between 
plaint and decree must be regarded, as part of the sum of 
money actually at stake. We have not been shown any distinct 
authority against this view. Amongst other cases we have been 
referred to Subrahmania Aiyar v, Sellammal ?. There the learn- 
ed Judges, for the purpose of their decision, did not find-it 
necessary to distinguish between’ interest before and interest 
1, (1922) 43 M. L, J. 323 : 45 M.475. . 2. (1915) 1.L.R 39 Mad, 843, 
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subsequent to the decree, i Moti Chand v. Ganga Prasad 
Singh 1 Lord Davey said : ‘In the present case the amount 
or. value of the subject matter of the suit in the court ‘of first 
instance, construing that in the manner most favourable to the 
proposed appellant, was at the outside the amount for which he 
recovered his decree ”, The question in that case was whether, 
not merely interest beforesdecree, but also interest after decree 
could be included in the subject matter, But it is significant 
that forthe purpose of argument nothing was said which would 
preclude the inclusion of the former. Lastly there is a case in 
Shambhu Nath v. Dwarka Das 2, in which the Patna High 
Court held that the proper construction to be placed on S, 110 
must be taken to be the amount or value, which the plaintiff - 
either obtained, or, had he been successful, would have obtain- 
ed in his suit at the date when the decree was passed. The 
question then under decision was that which we have now to 
decide and following this authority we hold that the require- 
ments of S. 110 are satisfied as regards the value of the subject 
matter. 

We hold further that the appeal involves a substantial 
question of law since our judgments deal with questions relating 
to legal representation and to court sales, regarding which there 
is some difference of opinion between the courtsin this country. 

We therefore certify that this case is under S., 110, C, P. 
C. a fit one for appeal to his Majesty in Council. 

A, S, V. —— 
'IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE RAMESAM. 

Thylayee Ammal ... Petitioner * (Petitioner in Mis. 
Case No. 38 of 1920 on the 

file of the court of Sub Divi- 

sional \st Class Magistrate, 


Erode). 
V. 
Srirangaroya Goundan and ... Respondents (Counter Petitioners’ 
another l 1 and 2 in do,). 


Cr. P Code—S. 145—Order under—lInterference—High Court—Jurisdiction 
—Jnilial want of jurisdiction—Serious irregulartity—Cases of —Distinetion—In- 
ter ference under S. 439 of Cr, P. C. and S. 107 of Charter Act—Possession—Evwvi- 
dence of—Pattas and kist receipits—Actual enjoyment—Legal possession—Owner 


* Cr. R, C. No, 5! of 1922. 5th May 1922. 
Jj. (1901) J. I, R, 24 All, 174 at page 177, 2 (1921) 601. C. 523, 
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managing lands through another—Person in aclual enjoymeniand legal posses- 
sion itt case of. 


Progeedings purporting to be under $. 045 Cr. P, C. ate not really proceed= 
ings under that section in cases in which there is initial want of jurisdiction 
aad the High Court can in such cases interfere under S. 439, Cr. P.C, But if the 
proceedings were properly started, all intarferenace on the ground of serious irre- 
Sularity amounting to improper exercise of jurisdiction or improper refusal to 
exercise it can be only under $, 107 of the Government of India Act. 

Pattas and kist receiots are strong evidenceeof possession which a court can- 
not lightly disregard. 

It A, the owner of certain lands, and B, who helps him, live together and 
enjoy the income of the lands and B has all the dealings with the tenants such as 
negotiating a lease with a tenant, getting him to execute the muchilika in A's 
pame and collects the produce and brings it to the house to be enjoyed by both, 
the person in actual enjoyment and legal possession is A.and not B. Where in 
Such a case the Magistrate holds that B is the person in possession and this 
possession must be protected under S. 145, Cr. P., C. his order is liable to be set 
aside by the High Court in revision under S. 107 of the Government of India Act. 


Petition under S, 107 of the Government of India 
Act praying the High Court to revise the order of the Court of 

-the Sub-Divisional First Class Magistrate of Erode dated the 
8th day of December 1921 in Miscellaneous Case No. 38 of 
1920. | | l 

K, V. Krishnasami Aiyar and N. Swaminadha Aiyar for 
petitioners, 

L, A, Govindaraghava Aiyar for respondents. 

The Court delivered the following 

Order :—This revision petition is against an order of the 
Sub Divisional Magistrate of Erode dated 8-12-1921. An 
objection has been taken by Mr, Govindaraghava Iyer the 
learned vakil for the respondents that I have no power tò 
interfere. He relied on Komalkutty v. Udayavarina Raja Valia 
Raja of Chirakkal 1 (Ay}ing and Napier, JJ.) and Empror v. 
Sakkamat Ali 2 (Knox, J.) A sentence in 36 Mad. 275 at p. 286 
“Once he is so satisfied, his jurisdiction is complete and his 
subsequent action must be considered in relation to procedure, 
and not jurisdiction”, quoted with approval and followed in 
Vellanki Srinivasa Jagannatha Rao v. Venkata Gopalakrishna 
Rao 3 (Ayling, |.) produces the first impression that it decided 
that once the proceedings are properly started under S. 145, 
there can be no challenge of those proceedings before the High 
Court. But the words “must be considered in relation 
to procedure ” do not suppport such a view of the case. 
They rather show that no point .of jurisdiction can be made 


1. (1912) I. L. R, 36 Mad. 275 : 23 M. L. J 499. 
2, (1919) I. L, R, 41 All. 302. 8. (1919) 37 M, L, J. 589, 
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after the initial stage but only a question of serious irregula- 


rity in procedure, For, if po such power of interference 


exists, there is nothing tọ consider. The point argued in 


'Kamalkutty v. Udayavarma Raja Valia Raja of Chirakkal 1 


was only a question of jurisdiction and the observations 
in the judgment referto the only contention raised before 


the learned Judges. In Teellanki Srinivasa Jagannatha Rao v. 


Venkatagopalakrishna Rao 2 the irregularity complained of was 


that some of the evidence was taken by another 1 Magistrate, to 


whom part of the enquiry was delegated and I must take it 
that, in the opinion of his Lordship (Ayling, J.) it was not such 
an irregularity as to justify. an interference with. the orders. In 
Criminal Revision Case No. 407 of 1920, Napier, J. who was 
the other learned Judge who took part in Kamalkutty v. 
Udayavarma Raja Valia Raja of Chirakkal 1 said “It would 
have been better if he had referred to their evidence 
in hisorder but I cannot treat the absence of sucha refe- 
renge as a serious irregularity far less,a want of jurisdic- 
tion ”— showing a serious irregularity may be a ground for 
interference. (Otherwise these words are unnecessary), I will 
show later on that, where serious irregularity is a ground for 
interference, the interference can be only under the (Charter 
Act) Government of Indj@ Act (S. 107) and not under S, 439 of 


the Criminal Procedure Code, 


Anyhow Mr. Govindaraghava Aiyar had to re in the 


‘course of the argument, with reference to other -decisions to 


which 1 shall présently refer that there may be cases in which 
the High Court can interfere on accownt of serious irregularity 
in the proceedings of the Magistrate mounting to improper 
exercise of jurisdiction.or improper refusal to exercise his 
jurisdiction. In Mahomed Koolayappa Rowthen v, Sheik Abdul 
Kadir Rowthen 3 (to which Ayling, J, was.a party) it was held 
that, where the finding of the Magistrate was that the parties 
had joint possession S. 145 does not apply and . the order 
was set aside. I agree with this decision and the cases in - 
Nrilla Gopal Singh v. Chandi Charan Singh + Makhan Lal 
Roy v. Barada Kanta Roy > Manik Chandra Chakravarthi v. 


1. (1912) I. L R. 36 M. 275, 286: 23 M. L: J. 499, 
2. (1919) 37 M. L. J. 589. -5 (1914) 27 M. L. J. 169, 
de, a) 10 C. W.N. 1088. 
5, (1906) 11 C. W.N. 512 and 9 C. W. N 887, r 
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Preo Nath Kuar 1 on which it was founded (See also Basanta 
Kumari Dast v, Mahesh Chandra haha ?). 1 wish to point out 
that.the High Court could not interfere in such a case if the 
sentence in Kamalkuity v, Udayavarma Raja Valia Raja of 
‘Chirakkal 3 quoted above is understood as if it meant to 
lay down that the High Court can never interfere if it 
were satisfied that the proceedings started properly. In 
Taranjan Bibi v. Asmuddi Bepari4 Dharani Kanta Lahiry 
Chowdhury v. Girija Kauta Lahiry Chowdhury 5 and Rada 
Raman Ghose v. Baliram Ram 6 it was held that the possession 
of a partner or a trustee or an agent is the possession of all the 
partners, co-trustees or principal and S. 145 should not be used 
to protect such possession and orders under S, 145 were set 
aside. Itis'true that the first of these cases was dissented 
from in Narayana Asari v, Kandaswami Asari? reversing the 
decision of Sadasiva Iyer, J. ın Kandasami Asari v. Narayana 
Asari 8, But the dissent is on the merits as to the proper 
scope of S. 145 and the ngture of the possession governed by 
it, AJl these cases are authorities for the proposition that when 
S. 145 is seemingly misapplied the High Court can interfere. 
If the correct view is that an agent’s possession or sole 
partner’s possession will not be protected under S. 145 (as 
these Calcutta cases hold) but the Magistrate issued an order 
under S. 145, the High Court will interfere to set aside the 
order, If the correct view is that such possession must be pro- 
tected-under S. 145 (which is the view in Narayana Asari v, 
Kandaswamy Asary 7) the High Court will interfere to set 
aside an order refusingeto give such protection. The case 
in 3 L. W. 164 cannot bt explained away on the . ground that 
the Magistrate in*that case gave the order, that it was a single 
Judge of the High Court (Sadasiva Atyar, J.) that vacated it 
and the Judges who decided 3 L. W, 164 sitting in L, P. A. 
restored the Magistrate’s order. Il imagine that if the Magist- 
rate himself refused to pass an order under S, 145 in that case 
the High Court would be equally empowered to interfere ; for 
I do dot think anybody would contend for the absurd anamoly 
that the High Court can interfere in L, P. A. with a wrong 
order of a single Judge of this court but not with a wrong 


1. (1912) 17-Cal..W. N. 205. 2, (1913) 1. L. R. 40 Cal. 982, . 
3. (1932) I. L-R. 36 Mad, 275, 4. (1900) 4 C. W. N, 426, 

5. (1904) 8 C,-W, N. 485. 6, (1904) I, L. R 32 Cal. 249, 
7. (1915) 3 L, W. 164 (29 1-C. 54i) 8. (L914) 2 L. W, 107, 
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Ammal 
7, 
Stirangaroya 
Goundan. 
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order of the Magistrate. Such a view will involve the further 
anamoly that the High Courg can interfere, where the Magist- 
rate refused an order under S. 145 and a single Judge confirm- 
edit ; but the single Judge himself cannot set aside the order of 
the Magistrate even if he knew it to be wrong. 

Now | come to other instances of interference. In Vaithi- 
natha Aiyar v. Suppalu Ammal!, (to which Ayling, J. was a 
party) it was held that there was no finding andthe case was 
sent back, In Velu Malavarayan v. Kuppuswami Pillai 2, 
Ayling and Coutts Trotter, JJ. interfered in a case where there 
were several items, on the ground that all the claimants of the 
various items were not made parties, lam clear, therforé that 
neither Ayling, J. nor Napier, J. meant what is sought to be 
attributed to the decision in Kamalkutly v, Udayavarma 
Raja Valia Raja of Chirakkal 3. In Srimanavedan Raja v, Para- 
pravan Moidu*,no oral evidence was taken and the case 
was sen back bytwo Judges of this court. In Marudana-. 


yagan Pillai v. Mahomed Rowthen 5, Seshagiri Iyer, J. interfered 
_on the ground that the Magistrate refused to take the evidence 


of witnesses tendered. He distinguished 36 Mad. 275. In 
Panaganti Parthasarihy Nayanua Garu v. Pallikappu Venkata- ` 
samy Reddy 6 , Miller, J. set aside the Magistrate’s order on the 
ground that it dealt with the right to possession and not to 
the actual possession, In Kailash Behari Lal v. Jai Narain 
Rai 7, (Supplement to C.W.N.) the whole oral evidence was not 
considered and the High Court interfered, In Atal v. Uma 
Charan 8-the High Court (Chitty and Walmsley, JJ.) interfered 
on the ground that a judgment debtoreshould not be protected 
under S, 145. ë 

In Lal Behari Suha v. Bajoy Sankar Sikdar®, the High Court 
set aside the order on the ground that the order was based on 
what the Magistrate saw and heard and inferred at the local en- 
quiry and which was not on the record. This case comes nearest 
to the case before me, In drumuga Goundan v, Venkatasubbiert0 
Wallis, J. set aside the order of the Magistrate on the ground 
that the Magistrate himself ought to take the evidence and the 
order was based solely and substantially on evidence recorded 


- "tanm am e e a eE t e, 


1. (1914) 1. L. W. 939. 2, (1920) 12 L. W. 315. 

3. (1912) I, L. R, 36 Mad. 275. 4, (1919) 38 M. L, J. 73. 

5. (1916) 34 I. C,329. 6. (1910) I. L. R. 34 Mad, 138, 

7, 11920) Pat, 288. $. (1915) 23 C.L. J. 555 : 20 C.W.N. 796, 
9. (1906) 10 C. W. N, 181. 10, (1907) I, L. R. 31 Mad. 82. 
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by a Subordinate Magistrate. I would, here point out that the 
decision in Vellanki Srinivasa Jagaynadha Rao v. Gopalakrishna 
Rao ! , is inconsistent with this and as between the two, I would 
prefer to agree with the view of Wallis, J: in Arumuga Goundan 
v, Venkatasubbier 2, 


Where there is initial want of jurisdiction, it is clear that 
the proceedings, though they may purport to be under S. 145, 
Cr. P. C, are not really proceedings under it and the High 
Court can interfere under S, 439, Cr.P.C., but if the proceedings 
were properly started, all interference on the ground of serious 
irregularity amounting to improper exercise ot jurisdiction or 
improper refusal to exercise it can be only under S. 107 of the 
Charter Act. In Bhaskari Kesavarayudu v, Bhaskaran Chalapa- 
tirayudu 3, the petition was filed under S. 439, Cr. P. C., and 
there was no question of jurisdiction. This was pointed out by 
Sadasiva Aiyar, |. in Palani Chetti v. Rathina Chetty 4, where 
he held that the High Court had power to interfere under 
the Charter Act in an appropriate case. I may add that the 
High Court in Bhaskari Kesavarayudu v. Bhaskaram Chalapatt- 
rayadu 3 considered the argument on the merits and held that 
S. 145 may be used to protect the possession of a manager of a 
joint family following Sri Mohan Thakur v. Narasingh Mohan 


Thakur 5, and distinguishing Taraujan Bibi v, Asmuddi 


Bepari®; Dharani Kanta Lahirij Chowdhury v. Girija Kanta 
Lahiri Chowdhury? and Radha Raman Ghose -v. Baliram 
Ram 8, (which were cited before them though the 
report does not give the references) as “ cases of co-trustees or 
ordinary partners in which the rights of each trustee or partner 
are equal.” In Sundar Nath v. Barana Nath 9, the opinion 
of Walsh, | seems Sto be that, though the High Court cannot call 
for records under S. 439 or the Charter Act the party can 
invoke the superintending power of the court, if the record had 
been sent for and the application had been admitted. 

I would observe that I have not considered as it is irrelevant 
the particular irregularity which was the ground of inter- 
ference in each of the cases cited by me. It is ‘possible that 





——— Oe 


1 (1919) 37 M, L. J. 589 2. (1908) I. L. R. 31 Mad. 82. 
3 (1908) I. L. R..31 Mad. 318, 4, (1914) 26 M. L. J, 208. 
5, (1899) I. L. R. 27 Cal. 259. 6. (1900) 4 C. W. N? 426, 
7, (1904) 8 C. W. N. 485. 8, (1904) I. L. R. 32 Cal, 249, 


9, (1918) I. L. R, 40 All. 36t. 
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different Judges may take different views on the question whe- 
ther a particular irregularity gs grave enough to justify inter- 
ference. I have cited them only to show that the power exists 
provided that there is irregularity serious enough to vitiate the 
order in the opinion of the Court. | 

In the present case, the plea of the counter petitioner 
was that Sellappa Goundan helped the petitioner (who was a 
young widow of 20) in all her litigation with her mother-in-law, 
In para, (vi) the counter petitioner says “ Sellappa Goundan 
prosecuted the suit with Theeylay Ammal as the plaintiff and 
carried on ‘litigation in three courts, all of which ended in 
favour of Sellapa Goundan’’—as if Sellappa Goundan was then 
the real owner and plaintiff was merely a benamidar. In view 
of the fact that the title at that time was in the plaintiff and iS, 
still in her and all that the counter petitioner could plead in para, 
(v) isa bare agreement without any conveyance, the suggestion 
that the title was in Sellappa Goundan is so absurd that it only 
shows the extravagant position taken up by the counter peti- 
tioner. Al the documents of evidence from the termination of 
the litigation upto the present disputes was in favour of the 
petitioner, The Magistrate says “ The counter petitioners readily 
admit that the pattas and kist receipts are also in the name of 
petitioner, There is therefore no doubt as to the legal right of 
petitioner to the lands, But the question is whether petitioner 
was actually.enjoying the lands.” There isa good deal of fallacy. 
in these statements. The Magistrate seems to think that the 
kist receipts and pattas are evidence of only legal right and not 
possession. They are strong evidence of possession which a 
court cannot lightly disregard. Again by the use of the words. 
“actual enjoyment’ it is clear that the MagiStrate notions of 
possession (in law) are not quite correct. ‘Ihe Magistrate seems 
to think that a person must deal with the tenants personally 
or collect the rents from them personally or periodically. visit 
or walk on the land if the dealings are to constitute possession 
in law. He later on says that Sellappa Goundan “ must have 
enjoyed the lands keeping the petitioner under his protection,” 
According to the learned Magistrate, if A (a female who is the 
owner of certain lands) and B a friendly male who helps her, 
live together and enjoy the income of the lands and B has all 
the dealings with the tenants such as negotiating the lease with 
a tenant, getting him to execute the muchilika in A’s name and 
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collects the produce and brings it to the house to be enjoyed by 
both, A has no possession whereas the correct view is that, insuch 
cases A is the person in actual enjoyment and legal possession 
and B is merely a servant. B has not even an agent’s posses- 
sion. On the view of the Magistrate, no Zamindar who 
has a large estate consisting of several divisions and who 
manages each division through a Samuddar and a Tanadar and 
no big landholder who, being at a distance, manages his lands 
through his clerk, is in possession of his lands. It is the Tana- 
dar of the zamindar or the clerk of the landholder that is in 
possession and if the Tanadar or the clerk chooses to rebel 
against the master, his possession must be protected under 
S. 145. It is far better that S. 145 does not exist than that such 
use should be made of it or such use whould not be interfered 
with by a High Couft. If the Magistrate has clearly recorded 
his findings as to the facts, I would have at once interfered in 
favour of the petitioner. But there is no finding beyond the 
sentence “In the nature of things, he must. have enjoyed the 
‘lands, keeping petitioner under his protection ”—a statement 
based on some spéculative consideration which does not com- 
mend itself to me as probable or even plausible. He first thinks 
that Sellappa Goundan must have helped the petitioner The 
next step is he would not have allowed the petitioner to enjoy 
all the lands and keep quiet. If this meant that he would have 
claimed some remuneration for the help rendered, one would 
not quarrel with it. The next step is that he (Sellappa) must 
have enjoyed all the lands keeping the petitioner in his protec- 
tion a.conclusion so perverse that | cannot accept it as a fin- 
ding. When we find that this conclusion is arrived at after 
getting rid of the, documentary evidence by saying that it re- 
lates to the legal right only (which is not correct) and by getting 
rid of the oral evidence by saying that it is unnecessary to enter 
into it—why, we are not told,—I am of opinion there is no 
judgment or finding that any court can accept. ` i 

I therefore send back the case for a proper finding on the 
evidence on record and in the light of my remarks as to posses- 
sion, Costs to abide the result, | 

Memorandum of costs wili follow. 


A. S, V. | Finding called for, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR WALTER SALIS SCHWABE, K. Cy Chief 
Justice, AND MR. JUSTICE WALLACE, 


R, A, Arunachala Aiyar AA Appellant (Defendant,) 


V, 


C. Subbaramiah . = Respondent (Plaintiff.) 


_ Exparte decree—Setting aside—Sufficient cause for non-appearance—What | 
amounts to—Iutervention of accident beyond defenda nts control —Noiaap peara nce 
dne to—Ef fect. 


On an application to set aside an exparte decree the question to be consider- 
ed is whether the defendant honestly intended to be present at the hearing of the 
suit and did his best to do so, Once the Court is satisfied that he did try to be 
present in court in time and would have got there in time but for the intervention 
of an inevitable accident for which he was in no way responsible, it is the duty of 
the court to set aside the exparte decree, mulcting, ine proper cases, the defen- 
dant in costs. The fact that by some human possibility the defendant could have 
been present in court in time does not affect his rignt to have exparte decree 
set aside. 


_ Per Wallace, J.—Whether there was negligence precedent or not does not 
affect the case. 7 


On appeal from the judgment and ofder of the Hon'ble 

. Justice Phillips dated 19th Obtober 1921 and made in 
va exercise of the Ordinary Original Civil Jurisdiction of. the 
High Court in C, S. No. 578 of 1920. 


K, Jagannatha Aiyar for appellant. 
K. Bashyam Aiyangar and V. V. Devanathan for respondents, 
The Court delivered the foilowing 


Judgments :—The Chief Justice,—1 have expressed myself 
on this subject in fairly strong language before and I propose 


to do so again. 


When for some reason a man has not attended a case in 
Court and there is no sufficient explanation of his absence, the 
case, by reason of his absence, is allowed to go exparte. If he 
comes to Court afterwards and asks that his case may be 
restored to file, the question to be considered by the Court is 
not whether by some human possibility, being wise after the 
event, he could not have got there in time or whether a man 
who studied his railway guide a little better, would not have 
got in another train or taken another route, but whether the 
man honestly intended to be in Court and did his best, though 





Ọ. S. Appeal No, 116 of 1921, 2nd August 1922. 
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in his own stupid way, to get there in time: and once the Arunachala 
Court is satisfied as was the fact ingthis case that the man did vee 
try to get there and that he would have got there in time but  Subbaramiah 
for the intervention of an inevitable accident for which he was Sir Walter 
IP no way responsible, it is the duty of the Court, in my judg- Mea 
ment, to set aside the judgment, mulcting, ın proper cases, the 
delinquent man in costs. In all those cases, this universal panacea 
for healing wounds, as it has been called in England will properly 
be applied. It is not right in cases of this kind that the man should 
have his case disposed of without being heard. These Courts 
are here so that people who have cases can have those cases 
heard and determined, and it should never be the intention of 
the Court that a man should be deprived of a hearing unless 
there has been something equivalent to misconduct or gross 
negligence on his part or something which cannot be put right, 
as far as the other side is concerned, by making the man to 
blame pay for it. 
The proper order in this case should have been that the 
case should be restored to the list and the judgment set aside 
on payment of all costs thrown away by the defendant, and 
that is the order that I propose to make. The costs of this 
appeal will be paid by the respondent. The costs of the appli- 
cation to set aside the judgment before Phillips, J. will be the 
costs in the cause. 


Wallace, J :-—-l agree. Whether there was negligence prece- wallace, J. 
dent or not does not affect the case, Under ordinary conditions 
if the appellant had started from Trichinopoly by the evening 
train on the 12th he woukl have been in time for the hearing 
of this case on the 13th, and the breach on the railway line is 
obviously a sufficiént cause for his not appearing, and that is 
the question which the Court had to decide, Iam quite clear 

‘that there is sufficient cause for his not appearing and I there- 
fore agree with the judgment of the learned Chief Justice, 


A. S. V, a Appeal allowed. 


P. C, 
Amulya 
Chandra 
Banerjea 
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IN THE PRIVY COUNCIL. 


(On appeal from the High Court at Calcutta.) . 
PRESENT :—VISCOUNT CAVE, LORD SHAW, LORD PHILLI- 
MORE, AND SIR JOHN EDGE, 


Amulya Chandra Banerjea and others ... Appellants. " 
The WANO of Calcutta sae Respondent. 


Calcutia Municipalily—Power of Corporation to acquire surplus land— 


“ Dharmasaja"’, a public purpose—Caleutta Municipal Act (IJI of 1899, Bengal) 
Ss. 14, 357, 526 


A‘ Dharmasala” is not excluded from the term " public purpose’’. Under 
the Calcutta Municipal Act, the Corporation of Calcutta has power to acquire 
surplus lands in any area for the purpose of erecting’ a '' Dharmasala’’ at the 
expense of a private benefactor for the use and convenience Oo" pilgrims crowding 
to a Hindu temple within the area, ' 


Under Ss. 14 and 556 of the Calcutta Municipal Act, the d'scretion is vested 
in the Muuicipality and not with a Court of law. 


Decree of the High Court affirmed, 

Appeal (No. 116 of 1920) from a decree of. the -Calcutta 
High Court affirming a decree of the District Judge of 24- 
Parganas, which reversed a decree of the Subordinate Judge of 
24-Parganas. 


The respondent, Corporation of Calcutta, by their resolu- 
tions, dated the 12th August 1914, and the 26th May 1915, 
intended to acquire premises Nos, 92 to 92 (4), Kalighat Road, 
belonging to the appellants and construct a colonnaded 
2 Dharmasala” thereon. 


The appellants brought the suit for a declaration that the 
Corporation of Calcutta is not competent to acquire their pro- 
perty and for a permanent injunction agains{ their doing so. 
The Subordinate Judge of 24-Parganas who ee the suit, 
granted the prayer holding that the property was “surplus ” 
land and that the “ Dharmasala’’ was excluded from the term 
“public purpose”. He passed a decree in favour of the 
appellants. On appeal the District Judge of 24-Parganas rever- 
sed this decree and dismissed the appellants' sult holding that 
the declaration made by the Governor was conclusive. The 
High Court, (Chatterjee and Panton, JJ) on further appeal, 


vaffirmed the decision of the District Judge, though they did it 


on another ground, namely, that the action of the Municipality 


a_n 


| o, . 
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was within their powers under Ss. 14 and 556 of the Act. The 
present appeal is preferred from thaf decree of the High Court. 
The other facts and the sections of the Act or fully set out in 
their Lordships’ Judgment. 

1922, March, 23, De Gruyther K. C. and Brown for appel- 


lants : The trial judge is right. “ Dharmasala ” is only for the 


use Of the worshippers and dignitaries ef the temple and cannot 


be included in the term “ public purpose”, The acquisition of 
the neighbouring lands is for the purpose of widening the 
roads and is therefore within the powers of the respondent 
(Corporation), The premises that are now sought to be acquired 
is clearly “ surplus land” and the appellants have a power to 
retain it on a certain payment as provided in S. 357 of the Act. 
They are desirous of exercising that power, 

Dunne K. C. and Hyam for the respondents: There was 
no suggestion in any of the Courts that the appellants were 
desirous of exercising the Option given by the Act and they 
had taken no steps for that purpose. Under the Act, the 
Corporation has very wide powers for acquiring lands within 
the City. Even if the acquisition of this land does not actu- 
ally come within the powers of the Corporation under sub- 
clauses (ii) and (v) of S. 14, it is Clearly within the ambit of 
sub-clause (xi) of the said section. The last clause. clearly 
leaves the discretion to the Corporation and the Courts of Law 
are not to interfere with that discretion, 

De Gruyther K., C. replied. 

1922 April 10. The judgment of their Lordships was 
delivered by ! | 

Lord Shaw,—This isan appeal from a decree, dated the 
27th February, 1930, of the High Court of Judicature at Fort 
William in Bengal in its Appellate Civil Jurisdiction affirming 
a decree of the District Judge of 24-Pargannas dated the 12th 
March, 1919, which reversed a decree of the Subordinate Judge 
of that district dated thé 13th December 1917. 

The suit was brought by the present appellants for a decla- 
ration that the Municipality of Calcutta “is not competent, 
according to law, to acquire ” certain property; and for a 
permanent order of injunction against their doing so. 

The duties and powers of the Corporation as far as this 
case is concerned are contained in the Calcutta Municipal 
Act (Bengal Act III of 1899). The piece of Jand which is 
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the subject of this suit is said by the Corporation to lie in 
“the very congested and p insanitary area surrounding the 
ancient and famous Temple Sf the Goddess Kali of Kalighat. 
The area was added to and incorporated in Calcutta by 
the Bengal Act II of 1888. The condition and development 
of this area have been under the consideration of the Cor- 
poration for several years past. From the plans produced 
before the Board, it is clear that a system, inier alia, of widen- 
ing of roads, involving the acquisition, and thereafter,, the 
demolition of various buildings is in process of being carried 
out there.. | 

On the 12th August 1914, the Corporation passed’ the 
following resolution :— i 

" (1) That the ptoposed 20-feet road on the north of the passage leading to 
the gate of the Temple be constructed in the place of the 40-feet road originally 
proposed over the site of Sham Rəy’s Temple and that the rest of the road be 
made 40 feet wide as proposed. 

(2) That surplus Jand be acquired as shown on the plan, 
(3) That the estimate amounting to Rs. 77:330 be sanctioned, 

“ (4) That in addition to the surplus lands included in the estimate amount- 
ing to Rs. 77,330, the whole of the premises Nos, 92 to 92 (4) Kalighat 
Road be also acquired, and that the additional sam required for the purpose be 
reported to the Corporation at their next meeting,” 


On the 26th May 1915, the following further resolution 


was passed : 


“ (1) That the scheme for the construction of a colonnaded Dharmashala 
at a costs of Rs. 28,000 on the land to be acquired at Nos, 92 to 92 (4) Kalighat 
Road, and a Dispensary at a cost of Rs. 15,000 on the land acquired on the 
north of the-60-feet road near the Kalighat Police Out-post, be sanctioned.” 


To these resolutions this explanation may beadded. In the 
area there stands the temple referred “{o—viz., that of Kali, the 
Goddess of Destruction. There resort to it at certain seasons of 
the year large numbers of worshippers, who crowd into this part: 
of the City. They come from various parts of India, and their 
presence in such large numbers involves the provision of 
suitable and decent accommodation, and the avoidance of 
inconvenience or of danger to life or health. These inconveni- 
ences and dangers, to themselves and to the ordinary resident 
population, have required and obtained consideration at the 
hands of the Municipality. 

The scheme which was formulated and is disclosed in 
these proceedings included the construction of roads adjoining 
the Temple of Kali, The property of the appellants is in the. 
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neighbourhood of that Temple and consists of a square block of 
land. with buildings upon it. The scheme involved the con- 


struction of a 20-foot road running north and south, cutting off 


a large eastern slice from the appellants land adjoining the” 


temple, which lies to the east. Another 20-foot road cut off 
a considerable slice of its western side, and was added for the 
widening of an existing narrow road. It cannot be denied 
that these slices, in so far as the scheme was a road construc- 
tion or widening scheme, fell within the powers of the Munici- 
pality, S. 357, after quoted, covers that case. 3 

The remainder of the appellants’ block thus forms a central 
plot within the two roads referred to. It was surplus land, 
and the Corporation had over it such powers of acquisition as 
the statute conferred, 

As it turned out, a philanthropist was willing, out of his 
own private resources, to pay the expenses of constructing upon 
the plot a dharmasala, being a hostel or rest-house with 
proper sanitary and other suitable accommodation, so that the 
needs of pilgrims and visitors, and particularly the worshippers 
of Kali, during the period of overcrowding and , danger already 
mentioned should so far be met. There can be no doubt that 
the principal object of the acquisition by the Corporation of 
this land was to enable the City of Calcutta to become the 
possessor of this great public addition to its municipal resources 
and advantages, 

The appellants, however, challenge the right of the Cor- 
poration to acquire the land compulsorily. The challenge was 
successful before the Şubordiaate Judge. Before the statutes 
are cited it is necessary to say that their Lordships fundamen- 
tally disagree with the proposition upon which his judgment 
ie rested, viz., that the dharmasala is excluded from the term 

“ public purpose” because the persons mainly interested would 
have been the worshippers and dignitaries of the temple. What 
the Municipality had te consider was not the religious beliefs and 
_purposes of those assembling in such numbers, but what was the 
situation of the City in respect to this assemblage and to the 
citizens at large in view of the general questions of public con- 
venience, proper sanitation, and the prevention of danger and 
disease, Any enlightened Municipality would carefully attend 
to these questions and endeavour to avoid the evils referred 
to. This isnot to be ruled out by a consideration as to the 
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particular form of belief or practice of those who would pri- 
marily benefit by the improvements made, 
. 

But, of course, the question of powers under the statute 
remains. | 

The following sections of the Act are material :— 

"S. 14. In addition to the other duties and powers conferred or imposed on 

them by or under this Act or any other Act for the time being in force . . , 


the Corporation may, in their discretion, provide from time to time, either wholly 

or partly, for all or any of the following matters: 

(ii) The construction, alteration, maintenance and adornment of public 
halls, offices and other buildings under the control of the Corporation. 
or required for municipal purposes ; 

* # # x 


ff 


(v) The construction and maintenance of hospitals and almshouses ; 


Axi) Any other matter which is likely to promote the public bealth, safety, 
or convenience or the carrying out of this Act,” 


By S. 357 it is provided— 
(1) The Chairman, with the approval of the Corporation, may acquire any 
Jand required for the purpose of opening, widening, extending or otherwise 


improving any public street, or of making any new public street, and the 
buildings (if any), standing upon such lands. 


(2) The Chajrman, with the approval of the Corporation and the sanction 
of the local Government, may acquire, in addition to Jand and buildin gs acquired 
under sub-S. (1), any land outside the proposed street alignment, with the build- 
ings, if any, standing thereupon, which the Corporation may, in the exercise of 
any of the powers conferred by sub-S. (1), consider it expedient to acquire ; 


"Provided that, in any case in which it is decided to acquire any land under 
this sub-section, the owner of such land may retainit by paying to the Corpora- 
tion an annual sum to be fixed by the General Committee in that behalf, ora 
lump sum to be fixed by the General Committee, not being less than twenty five 
times such annual sum,” 


It was stated that the appellants, as owners of the land, 
were desirous of exercising any power oé retention by payment 
as provided for in this section, although they had not yet taken 


any steps for that purpose. 


By S. 556 it is provided— 


In addition to the powers expressly conferred on any municipal authority 
by any other Chapter of this Act for acqu’sition and disposal of land or buildings, 
the Corporation may— 

" (1) acquire, or pay rent for, or take on lease under such cond tions as 
they may think fit, any land and buildings, whether situated in Calcutta or not 
which may in their opinion be needed for carrying out any of the purposes of 
this Act.” 

It is unnecessary to enter into the various points which 
are raised upon the statutes, and commented on in the judg- 


ments of the Court below, other than the one now to be 
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mentioned. Their Lordships are clearly of opinion that the 
judgment of the High Court is right in one matter which is 
fundathental, and is entirely sufftient to dispose of the case, 

In their Lordships’ opinion, ` S. 556 of the statute plainly 
confers upon the Corporation power to acquire land and build- 
ings which are, in their opinion, necessary for carrying out any 
of the purposes of the Act. ‘his refers back to, inter alia, the 
various.cases in S. 14. Those cited in argument are three in 
number, viz. (1i) the construction and maintenance of build- 


ings under the control of the Corporation or required for- 


municipal purposes, (v) the construction and maintenance of 
hospitals and almshouses ; but there further remains, after a 
large category of no fewer than ten different items with much 
variety, sub-section (xi): “ any other matter which is likely to 
promote the public health, safety, or convenience or the carry- 
ing out of this Act.” 

It may be true that ihe acquisition of this block of land 
for a dharmasala would not fall under (ii) as being for a build- 
ing under the control of the Corporation, or even under the 
general denomination of hospitals or almshouses in (v); but 
upon these nothing need be said, for their Lordships are 
clearly of opinion that the construction and maintenance ofa 
dharmasala cannot be said to be ruled out of (xi), which covers 
“any other matter which is likely to promote the public health, 
safety or convenience, or the carrying out of this Act.” This 
being so, their Lordships would be the last to question 
the opinion of, or the exercise of discretiori by, the 
Municipality of Calcutta, even if they differed from it, 
which they certainly doenot. The Act by Ss. 14 and 556, has 
expressly placed the discretion, not With this Board or 
with a Court of Law, but with the municipality itself, 
The Corporation has the power of acquisition of land which 
may in their opinion be needed for carrying out any of the 
purposes of the Act. “The resolutions come to clearly enough 
express that opinion- And the matter is thus at an end. 

Their Lordships will humbly advise His.Majesty that the 
appeal be dismissed with costs. 


Solicitors for appellanis : Watkins and Hunter, 
Solicitors for respondent : Orr, Dignam & Co. 


K.V. LN, Appeal Dismissed, 
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IN THE PRIVY COUNCIL. 
PRESENT :— VISCOUNT GAVE, LORD SHAW, SIR JOHN EDGE 


AND MR. AMEER ALI. 
(On Appeal from the Madras High Court) 


Chidambara Sivaprakasa Pandara Sannidhigal ... Appellant 


v. 
e 
Veeramareddi alias Mookareed: ... Respondent 


(And Connected Appeals). 


Land Tenure in Madras—Inam grant—dbsence of Presumption—Occupancy 
righi—Legislalion pendente tite—Estates Land Aci (I of 1908)—Appellate Court, 
powers of—-Code of Civil Procedure (Act V of 1908) Ss. 103, 100, O. 41, 3255: 

A grant of a village in 1743 to the Mutt did not expressly grant both the 
Melwarm and Kudivaram rights to the grantee. The appellant sued to eject the 
tenants respondents from the'r holdings. The trial Court held on the evidence 
that the tenants had established their occupancy right in their holdings 
by their dealings with such right for over a century. The District Court 
on appeal affirmed this view of the trial Court but directed ejectment in some 
cases on the basis of muchilkas filed by the appellant. Both parties preferred 
second appeals to the High Court from the decrees against them. Meanwhile 
the Estates Land Act (I of 1908) was passed, The High Court, in view of the pro- 
visions of S. 6 of the Act, directed the District Judge to submit a finding on the 
question whether the grant to the appellant was of the land revenue or of the 


The-District Judge found that the grant was only of the land 


Kudivaram also. 
of the grant and 


revenue, but the finding was, based merely on the construction 
on certain presumptions and not upon the evidence inthe case. The High Coart 
was of opinion that this finding was neither satisfactory nor sufficient, The 
matter was sent back to the District Judge who failed to come te any definite 
conclusion on the question. The High Court sent il to the Disirict Court a third 
time for a definite finding en the evidence 00 record The District Judge return- 
ed findings confirming the findings of the trial Court. The High Court accept- 
edithe findings and dismissed the suits 

Held, (1) that the High Court had power to call for definits findings on facts 


(2) that there is n® question of onus or presump- 


from the lower Appellate Court 
tion where the rights of the parties are to be d®termined on the evidence on 


record and (3) that the tenants had established their occupancy right by proper 


evidence. 

Scturatnam Ajyar Vv Venkatachala Gown 
Potanna 2 Upadrashta 'Venkatasastrulu v. 
Muthu Goundan v. Perumol Iyer. s dissented from. 

No opinion was expressed AS to whether Act f of 1908 applied to rights in 
litigation at the time of the passing of the Act. 

Decree of the High Court affirmed. 


Consolidated Appeal (No. 38 of 1920), by special leave, from 
Sve decrees of the High Court at Madras, affirming four and 


den, + Followed. Suryanarayana v. 
Divi Setharamudn, » Distinguished, 


(1919) L. R. 47 I. A 76: 38 M. L J 476. 

(1918) L. R. 45 I. A 209 : 36 M. L. J. 585. 
(1919) È. R. 46 I. A. 123 : 37 M. L. J. 42 (P C.) 
(1921) 1, L, R. 44 M. 588. (F. B.) 
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reversing one decree of the District Judge of Trichinoply, on 
appeal from the Conrt of the District Munsif:-of Kulitalai. 

Phe five suits out of which tfe present appeal arose were 
instituted by the appellant in 1904 in the District Munsif’s 
Court at Kulitalai for ejectment of the respondents from their 
holdings. The plea of the respondents was that they were 
occupancy tenants and could not be ejected. The Munsif 
dismissed the suits. The District Judge on appeal confirmed 
the decree in three suits and reversed them in two, The High 
Court, on further appeal, dismissed all the suits. Hence 
the present consolidated appeal. Special leave was granted to 
the appellant as the suits were test suits. The terms of the 
inam grant and all the facts including the course of the pro- 
ceedings in the Indian Courts appear fully from the Judgment 
of their Lordships. 

[1922. Feb, 13, 14, 16, 17.) De Gruyther K. C. and Brown 
for the appellant. The High Court was wrong in calling for 
findings three times when the District [idge gave his opinion 
that the evidence showed that the respondents in two of the 
suits had no occupancy rights in the lands. The powers of 
the High Court in second appeals are regulated by S. 100 of 
the Code of Civil Procedue. The grant being an old one of 
1743, the presumption should have been made that it was of 


both the warams. Suryanarayana v. Potanna |, ; Upadrashta 


Venkata Sastrulu v. Divi Seetharamudu 2, This was the view 
adopted in a recent Full Bench case in Madras, Muthu 
Goundan v. Perumal Iyen 3. The burden of proof was wrongly 
thrown on the appellant. 

Reference was also Made to Sethuratnam Aiyar v. Venkata- 
challa Goundan $; Mayandi Chettiar vV. Chokkalingam Pillay 5, 
and Durga Choudhrain v. Jawahir Singh ©, 

Dunne K. C. and Dube for the respondents. The High 
Court had jurisdiction in second appeals to call for findings on 
questions of fact where the lower appellate Court omitted to 
tind on any issue.material for the decision of the case. S. 103 
provides that the High Court may itself determine the issue 
when there was suffcient evidence on the record. The Court 
acted under Order XLI, r..25 of the Code and called for the 


l. (1918) L. R. 45 I. A. 209. 2, (1919) L. R. 46T. A. 123. 
3. (1921) J. L. R. 44 M. 588 : 40 M. L. J. 429 (F. B.) 
4. (1919) L. R, 47 I. A. 76. 5. (1904) L. R. 31 1. A. 83. 


6. (1890) L, R 17 L. A. 122. 
R—81 
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P. C. findings. Sethuratham Aiyar v. 'Venkatachala 4 . is conclusive 


-=————, 


Chidambara ON this point. Suryanarayana v. Potanna ! , and Upadrashta 
ss Ne ia Venkata Sastrulu v. Divi SeetMaramudu 2, are not authrities 
andara iat i i 
Sannidhi for the proposition that a presumption should be made in 

v 


favour of the grantee under an old grant, The Board dealt 


Veerama- 
reddi, with those cases on the facts established in them. This was 
distinctly pointed out in the judgment of the Board in the latter 
case. 
De Gruyther K. C, replied. 
[1922,.May 15] The Judgment of their Lordships was deli- 
vered by 
Mr. Ameer Mr. Ameer Ali, These several consolidated appeals arise 
Ali, out of five suits brought by the plaintiff on the 27th July, 1904, 


in the Court of the District Munsif of Kulitalai in the Madras 
Presidency, in his capacity of head of a mutt, to eject the 
defendants from the lands in their occupation in the village of 
Karappudayanpatti, which he alleged belonged to his mutt. 
The defendants in the suit are cultivating tenants holding 
separate lands unconnected with each other. Accordingly, 
separate suits were brought against them. 


The plaintiffs case is that in the year 1743 the Polygar of 
Turayur, who owned the estate within which the village is 
situated, granted to the head of the mutt at the time the village 
‘in question ; and that since then the successive holders of the 
office have been in possession and enjoyment not only of the 
right to the receipt of the dues payable by the tenants to the 
landlord, usually .called in ‘the Madras Presidency the mel- 
varam, but also of the right to the actual occupancy of the lands 
technically called the kudivaram. zi 

The five suits that were brought in the Munsif's Court were 
numbered 676, 677, 720, 721 and 722 of 1904. In suit No. 676 
the plaintiff alleged that the particular tenant, for whose eject- 
ment he was suing, held the land in dispute under a muchilika 
executed by the defendant’s predecessor on the 18th June, 1880. 
by which he bound himself to surrender the land in his occupa- 
tion on failure to pay rent. In suit No. 720 the plaintiff's action 
related to two items of land, in respect of which he alleged that 
the defendant’s father had executed two muchilikas on the 19th 
April, 1894, and the 2nd June, 1894, respectively. With regard 
to suits 721 and 722, the plaintiff’s suit rests on his genera 
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allegation that as under the grant he is entitled to both the 
rights he claimed in the land—viz., the right to receive the rent 
as welPas the right to occupy tHe lands—he was entitled to 
eject the defendants, who were tenants at will, In suit No, 722 
he appears to have also'set up an oral lease. . In suit No. 677 
the plaintiff relied upon a muchilika executed on the 24th July, 
1893, by the defendant’s brother, 

The defendants in all the cases denied the right of the 
plaintiff to eject them from the lands in their occupation and 


under their cultivation ; they alleged that he was only entitled . 


to the melvaram and not to the kudivaram, and that they and 
their predecessors had held their lands from times immemorial 
and possessed and exercised the full rights of occupancy tenants 
to the knowledge of, and with the acquiescence of, the plaintiff 
and his predecessors. They further charged that the muchilikas 
produced and relied upon by the plaintiff were fabricated docu- 
ments concocted for the purpose of destroying their old and 
hereditary right in the lands in their occupation. 

Upon these allegations the parties went to trial. The Dis- 
trict Munsif framed two principal issues, which were common 
to all the cases, viz, :— 


(1) Whether the plaintiff is entitled to the plaint land [that is, the land in 
suit] itself or only to the tirwa (rent) thereon ? 


(2) Is the defendant entitled to the occupancy right in the land by custom and 
prescription ? 

The other issues related tothe genuineness of the Muchili- 
kas and to the amount of rent, &c. | 


The first two issues being common to all the suits, by 
consent of parties the five actions were tried together, and,:as 
the trial Judge states af the beginning of his judgment, the 
whole evidence Was adduced in suit No. 676, and was “ used 
as evidence in all the connected suits.” 


The Inam grant on which the plaintiff’s claim rests is 
Exhibit “A.” After reciting by whom and to whom the gift 
is made, the document proceeds thus :— ` 


_ ‘ The village gifted to our Swami out of our several villages is Karappuda- 
yanpatti, to the north of Uppiliyapuram, east of Vayirichettipalayam, south of 
Kottapatti and west of Sokiapuram. “As we have gifted it most willingly to the 
Swami, you shall for ever have dominion over and enjoy the wet and dry lands, 
tope, well, betel garden, &c., water, tree, Stone, treasures, &c., found therein 
and live happily. Further, what we command to be done for the Gurupooja day 
is this. We command that Gurupooja shall be conducted by collecting at the 
tate of 4 measures of grain per plough in respect of Agraharam, Sarvamantyain, 


P, C. 
Chidambara 
Sivaprakasa 

Pandara 
Sannidhi 
P 
Veerama- 
reddi., 


Mr. Ameer 
Ali. 


B.C. 


Chidambara 
Sivaprakasa 
Pandara 
Sannidhi 


v. 


Veeraina- 
reddi. 


Mr. Ameer 


‘Ali. 


L 
644 ° THE MADRAS LAW JOURNAL REPORTS. (VOL. XLIII. 


` e 
Umbalam, &c., including wet and dry lands in the whole of our Turaiyur State. 
You shall accordingly conduct Gurupooja every year and shall not omit to collect 
at the rate of 4 measures of grain in respect of dry and wet lands also in the 
whole of Turaiyur State. You hfi enjoy the whole of Karuppudayanpatti 
Village Furthe:, you shall, as ordered by our -predecessors, receive always 
Mahamai and allowance of rice and money for extra expenses, The Audeenam 
shall, in continuous succession, have dominion over and enjoy for ever, the 
village, Gurupooja kattalai, rice allowance, &c,. He whn helps this charity by 
thought, ivord or deed, will be blessed with hippiness and Jive long in the same 
manner as one who establishes temple of several crores of Sivalingams in such 
holy places as Benares, Chidambaram, Tiruvalur, Arunachelam, Srikalahasti, 
Conjec, Kalugugundram, Kumbakonam, Rameswaram, &c.”’ 


The grant was recognized by the Inam authorities in 1865. 
But the Inam proceedings furnish no indication regarding the 
extent of the rights covered by it. Both sides in support of 
their respective contentions produced a mass of evidence, which 
the District Munsif, in a singularly well-balanced and exhaus- 


-tive judgment, has analyzed with great industry. He held on the 


evidence that the defendants had proved they had been in occu- 
pation of their respective lands from very early times, and had 
been dealing with them as lands in which they had full occu- 
pancy rights, that they had been selling, mortgaging, making 
improvements, and that when any portion of the same was 
taken up for public purposes, they had claimed and received 
compensation from Government, He held further that the plain- 
tiff had utterly failed to show that the defendants had been let 
into possession by his predcessors or by himself, or to rebut 
the testimony they had produced in establishment of their right 
of occupancy. „His main judgment is in suit No. 676, He also 
found that the documents the plaintiff had produced in support 
of his claim, together with the muchilikas on which he relied 
in the three cases, had been fabricated, with the object of des- 
troying the tenants’ right in their lands. H¢ accordingly dis- 
missed the five suits save and except as regards certain claims 


for rent. 
The plaintiff appealed to the District Court of Trichino- 


poly against the District Munsif’s decrees, and these appeal, 
were numbered as follows :—Appeal 39 of 1908 (suit No. 676); 
Appeal 41 of 1908 (suit No. 720); Appeal 42 of 1908 (suit 
No. 721); Appeal 43 of 1908 (suit. No. 722) ; Appeal 40 of 1908 
(suit No. 677). It is necessary to give the numbers of the 
appeals as well as of the suits, in view of the complication that 
enters into the determination of the cases owing to the course 
the proceedings took in the subsequent stages. 


e 
d = 
PART KK.) THE MADRAS LAW JOURNAL REPORTS. ' 645 


In appeal No. 39 (suit No. 676) the officiating District 
Judge, Mr. Thornton, dismissed the appeal on the ground “that 
he did*not consider the plaintiff Mad established he was en- 
titled to both the warams in all the cultivated lands -in the 
village, nor had he proved the terms of their tenancy.’ In 
appeal No. 40 (suit No. 677), in which the plaintiff had put 
forward a  muchilika numbered in the Munsif’s Court as 
Exhibit “ O,” the District Judge set aside the decree, and in 
reversal of the Munsiff’s order made a decree in favour of the 
_ plaintiff for ejectment of the tenant. In appeal No. 41 (suit 
No, 720) he agreed with the Munsif as to item covered by muchi- 
lika “ O 1,” and accordingly dismissed the plaintiff's appeal 
with respect to that item, but he differed from the Munsif 
as to the item covered by muchilika “ O 2,’ and accord- 
ingly decreed ejectment in respect thereof, In appeals 


Nos, 42 and 43 (suits Nos, 721 and 722) he affirmed the 
Munsif’s decrees. 


Both parties appealed to the High Court against the 
decrees, which operated severally against them. By the time 
the appeals reached the High Court, the Madras Estates Land 
Act (I. of 1908) had come into force, and accordingly the de- 
tendant, against Whom a decree for ejectment had been made 


by the officiating District Judge and who was appellant in 


second appeal 544 of 1909, filed on the 27th September, 1910, 
an additional ground of appeal against his order. 

All these second appeals came on for hearing before the 
High Court on the 14th August, 1911, but in view of the pro- 
visions of S.6 of Act I of 1908 and the contentions of the 
parties, the learned Judges considered it necessary to obtain 
from the officiatipg District Judge a finding on the following 
point : 

“ Whether the grant to the plaintiff was of the land revenue or of the kudi- 
varam also? Opinions have no doubt been expressed in the judgments of the 
Lower Courts on the plaint, but the question was never tried with reference to 
Section 6 of the Madras Estates Land Act. S. 6 will be referred to later on. 

The cases accordingly went back to the officiating District 
Judge, who returned the appeals to the High Court with the 
following “finding ":— 

“But it seems to me that, seeing that Exhibit ‘A’ purports to grant all the land 
in the village absolutely to the plaintiffs predecessor-in-title, and that the plaintiff 


is admittedly entitled to both warams in 70 cawnies while there are no tenants on 
77of the remaining 185 cawnies in the village, the burden lies on the defendants 
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to show that their predecessors-in-title were cultivating tenants at the time of the 
grant and that ia the absence of proof of this, there can be no presumption that 
there were any cultivating tenants in the village at the date of tne grant, or that 
the Zamindar was not the owner oÈ both warams in the land comprised in the 
grant, My findiog on the issue sent down with reference to S, 6 of the Madras 
Estates Land Act therefore is that the grant to the plaintiff was an absolute grant 
of all the land in the village, and was not a grant of the laud revenue alone to a 
person not owing the kudiwaran thereof. ” ` 


On the return of this “ finding.” to the High Court, the 
learned Judges considered it neither satisfactory nor sufficient. 
. l i . 
They express their views in the following terms .— 


© The learned District Judge bas not, so far as it appears to us, Considered - 
all this mass of evidence, and he seems io have bised his conclusion on the lang- 
uage of Exhibit ‘A‘ and on certain presumptions which, according t> him, 
arises from the facts that the plaintiff is adm ttedly entitled to both 
warins in 70 cawnies of land in the village and shat about 77 other cawnies 
are waste. He throws the burden on the defendants to prove that their pre- 
decessors-in-title were cultivating tenants at the time of the grant, We are not 
disposed to express any opinion on the question of presum tions, because, as a 
matter of fact, there is considerable evidence upon which the points in issue can 
be decided one way or the other. But we wish to point out that there is no bur- 
den on the defendants to show that their predecessors in-title were cultivating 
tenants at the time of the grant If they succeed in showing that at tne time of the 
grant the land was in the occupation of cultivating tenants, that might be suffi- 
cient to raise a presumption in their favour, We would therefore ask the District 
Judge to return a fresh finding. on the issue remitted to him, aad he will also 
return a finding on the second issue in the case, namely, “ Is the defendant 


' entitled to the occupancy right in the land by custom or by presc~idtion ?” 


The officiating District Judge does not appear to have 
applied his mind to the determination of the question involved 
in the second issue, It was now expressly and clearly brought 


to his notice. 

On the return of the cases to the Officiating District Judge, 
that officer, even with the fresh evidence the plaintiff was 
allowed to produce, found himself unable to,come to any de- 
finite conclusion, The end of his judgment shows that he was 
not clear at all in „his mind as to the conclusion to be derived 


from the evidence, and expressed his difficulty in the following 


words :— : 


“7 do not see, therefore how it is possible to say whetner the grant to the 
plaintiff was of land revenue or of Kudivaram also.” 


With these remarks the appeals, were re-submitted to the High 
Court. oO 

Upon the return of the appeals to the High Court tne 
learned Judges again found that neither had the evidence been 
properly considered, nor had the issue to which the attention 
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of the officiating District Judge had been expressly called been 
determined ; and they expressed their view as follows :— 


“ Ware not disposed t> express any op#ixn on the question of presump: 


tion because as a matter of fact there is considerable evidence upon which the 
issue can be decided one way or the other. 


" The finding again submitted by the Listrict judge after. this remand order 
does not at all show that the District Judge addressed himself seriously to a con- 
sideration of the mass of evidence considered by éhe District Munsif The Judge 
says he is ' in a position of some difficulty’ and in ashort paragraph (paragraph 
3 of the find‘ng paper) savs that it is not possible to say one way or the other on 
that point. Weare unable to accept the findings and we request tie present 
‘District Judge to submit*fresh findings onthe two issues mentioned in the second 
remand order aiter detailed consideration of the evidence and, with reference to 
the above remarks irrespective of the question of onus and presumotion. ”’ 


The case had accordingly to be remitted once more 
to the District Court for a proper finding. By that time 
the permanent incumbent of the office, Mr, Harding, seems 
to have resumed work. He considered the case on the 
evidence irrespective of any presumption, and on the 30th 
September, 194, embodied his conclusions into definite 
findings of fact as required by the High Court. He found 
on the evidence, in agreement with the District Munsif, 
that the defendant tenants had been in occupation of the lands 
fora very long time, that they had been dealing with their 
holdings and the lands in their occupation as tenants entitled to 
occupancy rights, that they had been transferring their holdings, 
partitioning the same among themselves, making improvements 
on the land, receiving compensation for land taken up from their 
holdings by governments ; and that the plaintiff had-not only 
utterly failed to rebut the inference arising from those facts, 
but had fabricated the dpcuments with which he came to sup- 


port his claim. He accordingly returned the appeals with the 
finding as follows :— 


“11, Itis unnecessary © say more. <A Zam ndar could only gift the mel- 
waram of occupied and the both w.arams of unoccupied lands, and we find in 
actual fact that the holdings and dealings have been as they must be if that sup- 
position is correct From [829 onwards, the ryois or tenants in many cases have 
part toned their properties or sold t1em to Goverument-‘or to one another, and 
plaintiff has accepted these things from 1570 onwards atany; rate. Plaintiff now 
hold; 2udiwaran rights in many lands not by his grant but by some subsequent 
acquisitions. But he never helditin suit lands ‘which are neither pannat nor 
waste, and in 1901 he was ,ound by th: Dsputy Collector to be illegally taking 
possession of lands and this was upheld by the High Court, He is no doubt 
trying to get the kudiwaram of the whole village, but his claim thereto is entirely 
baseless. 
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P. C. " I find that the grant was of the melwaram only of occupied lands and of 
— both warams of unoccupied lands, Defendants or their predecessors have al- 
Chidambara ways had the occupancy rights in their holdings, and were not affected by the 


WA gift from the Zamindar to the Inambar.” 

eae The learned Judges of the High Court, upon the return of 
Veerama- the above finding, held as follows :-— 

reddi. 


L “It must be conceded in favour of the plaintiff that we expected the learned 
Mr. Ameer District Judge to discuss the evidence at somewhat greater length than he has done 
Ali. we having indicated in our remand order that the District Munsif had devoted 
about 85 paragraphs to the consideration of that evidence, and that we required 
to be reasonably satisfied that the conclusions of the learoed District Judge are 

. arrived at after a careful consideration of the whole evidenee, - 


“But we do not think that we are entitled to hold that full consideration has 
not been bestowed by the District Judge on the whole evidence before he arrived 
at the fadings now subnitted by hin and we therefore accept the same, 


“The result is that second appeals Nos. 515 to 518 will stand dismissed with 
costs, while second appeal No. 544 of 1909. will be allowed with costs in this and 
in the lower Appellate Court.’’ 


From these decrees the plaintiff has now appealed to His 
Majesty in Council, and it is contended on his behalf that the 
High Court acted without jurisdiction in remitting the appeals 

i to the District Judge for a proper finding. The argument pro- 
ceeds on the same mispprehension of the law, as was pointed 
out by the Board in the case of Seturatnam diyar v, Venkata- 
chala Gounden.! . It is to be observed that the Indian legislature, 
in its anxiety to prevent the High Court from being inundated 
with second appeals in trifling matters, has provided in S. 100 
of the Civil Procedure Code that such appeals shalllie to the 
High Court only on the following grounds :— 


“ (1) Save where otherwise expressly provided in the body of th's Code or by 
any other law for the time being in force, an appeal shall lie to the High Court 
from every decree passed in appeal by any Courg subordinate to a High Court, on 

° any of tbe following grounds, namely :— m 
“la) the decision being contrary to law or to some usage having the 
force of law. 
“(b) the decisiun having failed to determine some material issue of law 
or usage having the force of law. 
- “ (e)a substantial error or de'ect in the procedure provided by this 
Code or by any other law for the time being ¢a force, which may possibly 
have produced error or defect ia the decision of the case upon the merits, 


At the same time, in order to avoid gross miscarriage of 
justice resulting from the omission by the lower Appellate 
Court to determine any issue of fact or to cometo a definite 
conclusion on a set of facts, it has made two distinct provi- 
sions. By S. 103 the High Court itself is vested with the 

(1) (1919) L. R. 47, L A. 76: 38 M. L, J. 476, | 


y 
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power when the evidence on the record-is sufficient, to deter- P, C. 
mine any issue of fact necessary for the disposal of the appeal, tl oe 
ivaprakasa 
but not" determined by the lower A®pellate Court, ae 
By r. 25, O. 41, it is further provided :— Leeman 
“ Where the Court from whose decree the appeal is preferred has omitted Veerama- 
to frame or try any issue. or to determine any question of fact, which appears reddi. 
to the Appellate Court essential to the right decision of th? suit upon the merits Mr. Amecr 
the Appellate Court may, if necessary, frame issues. and refer the same for trial ALL 


. to the Court from whose decree the appeal is preferred, and in such case shall 
direct such Court to take the additional evidence required ; 


“ And such Court shall proceed to try such issues and shall return the evidence . 


to the Appellate Court together with its findings thereon and the reasons 
therefor.” 


The High Court had thus the power of determining the 
issue left undetermined by the officiating District Judge on the 
evidence on the record, or of remitting the case to the lower 
Court for a finding on that issue, with liberty to the parties to 
adduce additional evidence if they chose to do so. The learned 
Judges of the High Court chose the latter, which, under the 
law, was fully within their competence, The case was remitted 
three times because the officiating District Judge in the first 
instance misunderstood the order of the High Court, and in the 

“Second instance expressed himself as unable to come to a definite 
conclusion, The High Court did not in the present case, 

as in Seturatnam Aiyar v, Venkatachala Goundan, 1 remand 

it under Order 41, r. 23, of the Civil Procedure Code, 

but under r. 25. The remarks that follow in the judgment 

in Seluratnam Aiyar’s case explain the reason why the 
remand in that case, as in the present, became necessary, 
“In the opinion of the learned Judges of the High Court,” 

say their Lordships ‘the District Judge had omitted to : 
determine a que8tion of fact which appeared to them essential 

to the right decision of the suit on the merits: he had failed to ‘ 
consider whether, apart from the particular contract to which 

his attention was exclusively directed, there was evidence on 
which to hold that from their inception the holdings of the 
defendants were permanent or in the 


nature of occupancy 
rights.” 


As already observed, the Madras Act I of 1908 had come 
into force on the Ist July of that year, whilst the. appeals in 


these cases were pending before the Hight Court. In view of 
eee 
1. (1919) L. R. 47 I. A, 76:38 M.L J. 476. 
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the plaintiff's contentions, which have travelled over a wide 
range, and also of the question relating to the grant, it becomes 
necessary to examine briefl the provisions of the statut®, The 
preamble states the object of the enactment in the following 
words :— 

“Whereas it is expedient to amend and declare the law relating to the hold- 


ing of land i estates in the Presidency af Madras ; itis hereby enacted as 
follows, &c, : 


Clause (2) (d) in S. 3 deities the expression “estate” in the 
Act to mean ;— 

Any village of which the land revenue alone has been granted in Inam toa 
person not owning the kudivaram thereof provided that the grant has been 
made confirmed or recognized by the British Government or any separate par; 
of such village » 

S. 3 gives a definition of the words “private land” as mean- 
ing the “domain or home-farm land” [expressions borrowed 
from English law] of landholder by whatever designation 
known, such as kambatam, khas, sir or pannat, It defines the 
words “ryot” and “occupancy ryot,” and declares “ryoti 
land” to mean “cultivable land in an estate other than 
private land.” This definition includes other varieties of land 
to which no specific reference | is necessary. 


It also defines ‘ ‘old waste” as meaning any land in „the 
estate which, not being private land, 

“ 0) has at the time of letting by the landholder been owned and possessed 
by him or his predecessors in title for a continuous period of not less than ten 
years and has continuously remained uncultivated during the time, such period 
being either after or partly before and partly after the passing ol this Act, or 
within twenly years before the passing.of this Act, or. 

“ (2) has at the time of any letting by the langiholder after the passing of this, 
Act remained without any occuvancy rights, being held therein at any time within 
a continuous period of not less than ten years immediately prior to such letting. ’ 


S. 8 deals with what is called “the merger of occupancy 
right,” It declares :— 


“ (1) Whenever before or alter the commerscement of this Act the entire 
interests of the landholder and the occupancy ryot in any land in the holding have 
become united by transfer, succession or ctherwise in the same person, such 
person shall ha.e no right to hold the landasa ryot bui shall hold it as a 
landholder ; but mous in this sub-section shall prejudicially aneri the rights 
of any third person. 


And clause (3) provides :— 


“The merger of the occupancy right under sub-Ss. (1) and 12) shal} not have 
the effect of converting ryoti land ist) private land, ” 


.. : 
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S. 10, clause (1), declares that “all rights of occupancy P. C. 
shall be heritable, and shall be transferable by sale, gift or Chidambara 
zi 2 T Sivaprakasa 
other wise, | , 0 Pandara 

Clause (2) provides :— at 

‘If a ryot dies intestate in respect of a right of occupancy and without leav- Verrai 
ing any heirs except the Crown, his right of occupancy shall bè extinguished, but reddi. 
the land in respect of which hs had such rigbt of occupancy shall not cease to be == 

T Mr. Ameer 
ryoti land. ° Ali 


S. 13 declares the right of the occupancy ryot to make 
improvements on the land in his occupation or “ in respect of 
his holding,” | 

` Coming now to S, 6, Clause (1), it runs thus :— 


“Subject to the provisions of this Act. every ryot now in possession or who 
, Shall hereafter be admitted by a landholder to possession of ryoti land not being 
old waste situated in the estate of such land‘older shall have a permanent right 
of occupancy in his holding ; but nothing contained ia the sub section shall affect 
any permanent right of occupancy that may have bee. acqui: redi in land which 
was old waste belore tae commencement of this Act, "’ 


Chapter XII of the Act deals with the landlord’s private 
land, S, 181 provides that nothing in the previous sections 
will confer a right of occupancy in the landlord’s “ private 
lands, ” but that nothing in that section shall prevent a land- 
holder from converting his private land into ryoti land. Chap- 
ter XIV provides that no contract between the landlord anda 
ryot shall take away the right of an occupancy ryot, or limit- 
his right to use the land as provided by law. 


In declaring the rights of the occupancy ryots and empha- 
sizing the distinction between the landlord’s “ private lands” 
and “the ryoti ” lands, the new Act affirmed the old customary 
law that had always been*recognized by the British administra- 
tion, Apart from rules relating to procedure and the jurisdic- 
tion of the Revenue Courts, it created one new right in order 
to settle the constant disputes between landlords and tenants 
which had been going on for nearly a century; it gave oc- 
cupancy rights to all yyots in occupation of lands within an 
“estate” atthe time of the passing of the Act. It also gave 
some security to non-occupancy ryots in the enjoyment of their 
lands. In other respects, generally speaking, it declared and. 
gave statutory recognition to existing rights and status. One 
important feature of the Act is worthy of note : it throws into 
relief the component parts which, from immemorial times, go 
to constitute a village ; first, the lands in the direct cultivation 
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of the proprietor (called ‘by various names) ; second, lands oc- 
cupied by tenants or ryots ; and third, old waste lands over 
which by custom the landload possessed certain specifie rights 
now crystallized in the statute. These remarks do not apply 
to ryotwari tracts in’ the direct possession of Government 
which are let out to mirasidary or hereditary ryots for purposes 
of cultivation. 


The existence in a village of pannai lands in which the 
tenant cannot acquire occupancy rights except by contract, 
connote the existence of lands in which he can acquire such 
rights by prescription. i } 


In the present case the grant itself does not convey in ex- 
press terms the kudivaram to the grantee. Nor does the term 
Inam, an Arabic word meaning “a reward,” give any indica- 
tion of the intention of the donor, even if he had the right to 
bestow it on the donee. Prima facie a zemindar or polygar is 
rent-receiver ; or, to use the language of S. 4 of Act I of 1908, 
he has the right to collect the rent from his tenants. Prima 
facie, his right of direct possession of the lands is confined to 
his “ private lands > and the old waste land; it does not ex- 
tend to “ ryoti land,” 

The place of the cultivating ryots in the agricultural 
economy of Southern India is thus described in a Proceeding 
of the Board of Revenue of Fort St. George (Madras), dated 


Sth January, 1818." 


“The universally distinguishing character, as well as the 
chief privilege of this class of people, is their exclusive right 
to the hereditary possession and usufract of the’soil, so long as 
they render a certain portion of the" produce of the land, in 
kind or money, as public revenue, and whéther rendered in 
service, in money or in kind, aa whether paid to rajahs 
jageerdars, zemindars, polygars, motahdars, shrotriemdars, 
inamdars or Government officers, such as tahsildars, amildars, 
aumeens, or tanadars, the payments which have always been 
made by the ryot are universally termed and considered 
the dues of the Government.” 

It has been urged on behalf of the plaintiff that the onus 
was wrongly placed upon him, and in support of this conten- 
lion the judgments of this Board, in Suryanarayana and others 


* MS. copy oi the India Office. 
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v. Palanna and others | and in Upadrashta Venkata Sastrulu v. 
Divi Seetharamudu and others (2) were relied upon, 


le the first case the grant .Mppearsto have been made 
Somewhere in the fourteenth century of the Christian era, and 
it was conclusively proved, on behalf of the plaintiff, in that 
suit, that he and his predecessors had since then been in actual 
occupation of the lands, extending over centuries ; they had 
further produced documents showing they had been actually 
cultivating the land. It was also established from the Inam 
Register that the grant not only included the revenue but also 
the soil. The Munsif had found on these facts in favour of the 
plaintiff, but his judgment was reversed by the District Judge, 
whose decree was affirmed on second appeal by the High 
Court. The Board upon a review of the facts established in 
the case declared that it could not under the above citcum- 
stances be assumed that the grant was only a grant of the 
king’s share in the produce of the soil, and did not include the 
kudivaram. It was a presumption which was certainly not 
warranted by the facts of the case. 


In the subsequent case of Upadrashta Venkata Sastrulu v. 
Divi Seetharamudu and others 2 it was again found upon the evi- 
dence that the grant included the Kudivaram. Their Lord- 
ships say in their judgment delivered by Viscount Cave :— 


“There is not in any of the documents above referred io any trace ofa 
claim by any person other than the inamdar toa permanent right of occupancy ; 
and the fact that by the terms of the grant the grantee is desired to cultivate the 
lands, and that he is referred to as residing in the village, tend to show that no 
such right existed in any other person.’ 


x x x x x x x 
es 


“ And when the subsequei® history of the estate comes to be examined, it is 
found to be wholly ingonsistent with the existence of any permanent occupancy 
rights. Tenanciesthave been continually granted by the inamdars tor short 
periods and at variable rents. When tenancy land; were compulsorily acquired 
by Government and compensation was paid to the agraharamdar, no claim to 
compensation was put forward by the tenants. Im the year 1904 all the tenants 
formally relinquished their lands to the plaintiff and put them in his possession, 
and from that date until tenancies were granted in the year 1907 the property re- 
mained vacant.” 


In view of those facts the Board overruled the objection 
that the Civil Court had no jurisdiction to entertain the suit, 
and that under the provisions of S. 189 of the Act the Revenue 
Courts only had the power to deal with the matter. In dealing 


1, (1918) L. R. 45 I. A. 209 : 36 M. L. J. 585. 2. (1919) L. R. 46 I. A. 123. 
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with the judgments of the District Judge and of the High 
Court, their Lordships observed that the two Appeilate Courts 
in India had acted on a Supposed presumption of law, that 
an Inam grant. of a village, particularly if made to a Brahman, 
is prima facie a grant of the melvaram right only and does not 
include the £udiwaram, and they pointed out that in the pre- 
vious case, already referred to, Suryanarayana and others v, 
Palanna and others, (1) it was held that no such presumption 
exists. And then they add :— 

" Each case must therefore be considered on its own facts ; and in order to 
ascertain the effect of the grant in the present case, resort must be had to the 
terms of the grant itself and to the whole circumstances as far as they can now 
be ascertained. ” 

The question caine up again for consideration before the 
Board in the subsequent case of Seturatnam Aiyar v. Venkata- 
chala Gounden, (2) to which reference has been made before. 
That was a suit for ejectment by a mirasidar against the 
tenants in occupation of the lands ina village granted to him 
many years ago. Asalready observed, the mirasidar is him- 
self a cultivating ryot, and the land which is granted to him is 
for purposes of cultivation in a ryotwari tract. The defendants 
contested the claim for ejectment, and alleged that they pos- 
sessed occupancy rights. A considerable body of evidence 
was produced on both sides. The District Munsif dismissed 
the suits, holding that the defendants had established their 
prescriptive occupancy rights in the lands in their occupation 
and under their cultivation. The Munsif found that the plain- 
tiff’s claim to eject the defendants from the lands in actual 
cultivation was “ barred,” but decreed® the claim in respect of 
the pasture land, The decree of thé District Munsif was 
set aside by the District Judge, as he considered the question 
for consideration in the case was “ whether the defendants had 
shown that the plaintiff or his predecessor-in-title had contract- 
ed the right of tenancy should be changed into a right of 
permanent occupancy.” And his conclusion was that “in those 
circumstances [think itis clear that the defendants have not 
established any contract on the part of the plaintiff or his pre- 
decessor-in-title to convey to them a right of permanent occu- 
pancy,” and he had accordingly decreed the plaintiff’s claim 
for possession of the suit lands. 





1. (1918) L.R.451.A.209 2. (1919) L. R. 47I. A. 76:38 M, L. J. 476. 
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On the appeal of the defendants, the High Court set aside 
the decision of the District Judge and remitted the case fora 
finding on the real point involve#in the determination of the 
“case, The learned Judges considered that the question which 
the District Judge had to consider was whether “on the ad- 
mitted and undoubted facts of the cases, and the evidence on 
both sides, the defendants held the lands in their possession as 
tenants from year to year or as persons having aright of per- 
manent Occupancy,” 

On the return of ‘his finding the learned Judges of the 
High Court found that he had omitted to consider the question 
that had been remitted to him, The following remarks are 
pertinent to the present case, The learned Judges observed :— 


“The District Judge in his order submitting his findings had, notwith- 
Standing the caution given by the High Court, again assumed that the 
defendant's original right was thai of tenants from year to year, and that 
it lay on them to prove an express or implied contract by which the right of 
tenancy from year to year was changed into aright of permanent occupancy.” 


Without, however, remitting the matter for a proper find- 
ing, the High Court proceeded themselves to determine, upon 
the evidence on the record, the issue. To use the words of Sir 
Lawrence Jenkins, who delivered the judgment of the Board :— 


“ If and so far as this was an issue of fact—a point on which it is not neces- 
sary to express a definite opinion in the circumstances of this case—the Court 
had power to deal with it under S'103 of the Civil Procedure Code, 1908,” 


The conclusion of the High Court was that the defendants 
had established occupancy rights in the land they held; and 
this Board affirmed its decree. 

It will he noticed that neitherin the case of Suryanarayana 
v. Patanna,! nor in Setifratnam Aiyar v. Venkatachala Goun- 
den 2, is there a suggestion of a presumption in favour of the 
‘andar or pattadar on the one side or of the ryot on the other. 
It was further distinctly pointed out in Upadrashta Venkata 
Sastrulu v, Divi Seetharamudu * that— 


“ Each case must, therefpre, be considered on its own facts and in order 
to ascertain the effect of the grant in the present case [that is the case with 
which the Board was dealing] resort must he had to the terms of the grant itself 
and to the whole circumstances so far as they can now be ascertained,” 


— A Full Bench of the Madras High Court, however, has in 
a recent case (Muthu Goundan v. Perumal Iyen * held that 
underlying the exposition of their Lordships such an initial 


1. LJR. 451, A. 209 | 2 L, R, 471. A. 76, 
3. L, R, 460. A. 123. 4. (1921) I. L.R 44 M. 588 (F, B. 
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presumption is to be inferred. Their Lordships cannot help 
observing that in drawing this inference the learned Judges are 
clearly in error, Each cas®@must be dealt with upon it$ own 
facts, with special regard to the evidence and circumstances. 
therein. 

When the entire evidence on both sides is once before the 
Court the debate as to onys is purely academical. On this point 
they desire to associate themselves with the observation of the 
Board in Seturatnam Aiyar v, Venkatachala Gounden:1 “The 
controversy had passed the stage at which discussion as to the 
burden of proof was pertinent ; the relevant facts were before 


the Court, and all that remained for decision was what inference 
should be drawn from them.” 


Dealing now with the facts of the present case, there is 
first the grant in favour of the plaintiff-appellant, the terms of 
which have already been set out. It does not in express terms 
grant to the inamdar both rights, melvaram and kudivaram, 
It speaks of other villages held by the grantor which it might 
be inferred from the document were occupied by. tenants, nor 
does it expressly say that only the melvaram right was‘ granted 
to the donee. The defendants contended that they had been 
from time immemorial in possession of their holdings. They 
alleged they had been transferring their holdings, whole or in 
part, from time to time; that the lands had descended to their 
heirs in succession, and the.descendants of the transferees were 
in possession; that they had partitioned the holdings amongst 
themselves ; that they had made improvements, sunk wells and 
erected buildings thereon for husbandry and dwelling purposes, 
and had received compensation whene any portion of their 
holdings was taken by Government for publicepurposes, Under 
these circumstances it became essential to have the evidence 
on both sides in support of the propositions they advanced, and 
to draw therefrom the right inference. Both sides, as already 
stated, produced a volume -of evidence." The District Munsi, 
considered it in the most exhaustive manner. He found that 
the village that had been granted to the plaintiff covered three 
classes of lands ; one was in his own possession and cultivation, 
another was waste or pasturage, and the third was in the 
occupation of tenants. He found also that the plaintiff had for 
a number of years been fabricating evidence to: defeat the rights 

1. (1887) I. L, R. 11 M. 77, a 
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of the tenants, and had inthe course of the trial suppressed PC. 


material evidence. He found, further, that the defendants had  Chidambara 
fully established their contentions¢hat they had been in posses- alsin 
.sion and occupation from before i829, or earlier ; they had dealt Sannidhi 


with those lands as occupancy ryots, partitioning their holdings, za 


; Veerama- 
transferring and mortgaging them with the knowledge and reddi. 
acquiescence of the plaintiff and his agents ; ; and that they had, YANA 
in fact, received compensation for lands taken up by Government Ali. 
for part of their holding which had been acguired for public pur- 
poses. From these facts and circumstances he drew the inference . 


that the defendants had fully established their prescriptive rights 
of occupancy, and accordingly dismissed the suits by the plaintiff. 
His conclusion amounts to this, that, assuming that the onus 
was on the deferidants, they had fully discharged it. 


The officiating Judge, Mr. Thornton, on appeal was 
apparently bewildered by the volume of decided cases, often 
inconsistent with each other, of his own High Court, and, 
therefore, unable to come to a definite conclusion on the facts 
as established by evidence; he accordingly dealt with the 
appeals, principally on the basis of onus and presumption. 

A part of his judgment in suit No. 676 (Appeal No, 139 
of 1908), throws light on some of the salient facts of the case :— 


“9, Ido not think the mere circumstance that the plaintiff admittedly 
enjoys both warams in the whole of the wet land considering the very small 
proportion this bears to land under cultivation in the village, is by any means 
a conclusive argument in his favour. A proprietor almost invariably has some 
pannai land, and there is no reason why in the case of the plaint village 
the wet land granted to the plaint Math should have not been the Zemindar’s 
pannai at the time of the grant, The village consists of 255 cawnies, of 
which 22 cawnies are poramboke and 55 cawmes waste, and even including 
the land for which muchtlika®@have been executed on the terms of a year Ito year. 
tenancy. the plaintiffgs not shown to have both s#arams in more than about 70 
cawnties of the cultivable lands. As the District Munsif points out, the plaintiff's 
predecessor in-title cannot have obtained greater rights from the Zemindar in 
respect of the tenants who were in possession at the time of the copper-plate 
grant than he enjoyed himself, and it is not suggested the Turayur Zemindar 
owned both warams in other villages in his zemin, nor is there anything to show 
that he was erftitled to greater rights in the plaint village than in other villages. 
Nor can the existence of muchilikas for about 16 cawnies, of which 4 cawnies are 
described in the plaintiff's adangal (Exhibit VII) as Mattam Sontham, offer any 
evidence as to plaintiff's rights in other lands in the village. The muchilikas 
Exhibit N series, are almost all dated after 1893, and little value can attach to 
documents which came into existence long alter the dispute about occupancy right 
had arisen. 

“< 10. 1 do not think the defendants can properly be described as, 
purakkudis, as contemplated in Thiagaraja v. Giyas (11 M. 77) for both in the 
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present case and in the connected cases, with the exception of the tenant !who 
cultivates the land included in the registers of Uppiliapuram village, the 
tenants are all residents of the neighbouring village of _Koppampatti, of which 
the plaint village is shown to form” part in the Settlement Register of 1896 
(Exhibit XXI), Again, though the rates of rent may be higher in the plaint. 
village than in neighbouring villages, now it is clear from Exhibit B (1}—the 
Inam Register of 1864—that the rates were fixed at the average rate prevailing 
in the neighbouring villages, and I agree with the District Munsif in thinking 
plaintift can derive but little support from Exhibits E,J, and H. Lastly; with re- 
gard to the land taken up by Government for the road: though the plaintiff receiv- 
ed the full value of 96 kulis under Exhibit K, it is doubtful whether Exbibit K (1) 
with comprises the much large extent of 2 acres 78 kulis, relates to both warams, 
The recital in the document is that compensation is settled at Rs. 100 on account 
of income and tirwa lost to the plaintiff, aud itis suggested by the plaintiff's 
vakil that the expression income and firwa should be construed to mean both the 
Kudivaram and Melvaram, But I see no reason why this should not have been 
more definitely expressed had it been intended to award|compensation for both 
warams, and the expressions used may, as urged by the defendant's vakil, 
be construed with equal fairness to mean that compensation was paid only for 
the Melvaram, Ido not consider the plaintiff has established he is entitled 
to both warams in all the cultivated lands in the village, and as he has not prov- 
ed what the terms of the tenancy are under which the defendants have cultivated 
the plaint land, I dismiss the appeal with costs throughout. ” 


In his consideration of the Exhibits O 1,02 and oO 3, 
which he, differing from the Munsif, considered to be genuine, 
he gave little attention to the reasons the lower Court had 
assigned for considering them to be fabricated. In these 
circumstances the High Court deemed it necessary to call upon 
the officiating District Judge to record another finding on the 
evidence. The case had to go back twice for the purpose, and 
in the result Mr. Thornton expressed himself unable to come 
to any definite conclusion. The High Court were compelled 
to send down the case again, and it was then taken up by the 
permanent incumbent, who came to a definite conclusion upon 
the evidence of the record , and that finding has been affirmed 
by the High Court. 

The case has now been before three Courts in India, and 
all the Courts have come to the conclusion upon a full consi- 
deration of the evidence and all the ciscumstances that the 
plaintiff does not possess the kudivaram which he claimed 
against the defendants, in respect of the lands in their occupation, 
The defendants have shown conclusively how they have been 
dealing with the -property for at lease a hundred years, They 
have also shown (and the Munsif has dealt with the subject 
most exhaustively) that they had received compensation from 
the Government for lands taken out of their holdings for public 
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purposes. The plaintiff's evidence has been found to be mostly 
false*or fabricated. In this view of the case their Lordships do 
not consider it necessary to express any opinion as to whether 
Act I of 1908 applied to rights in litigation at the time of the 
passing of the Act. The defendants clearly acquired their 
occupancy rights by prescription long before the statute came 


into force. 
Under these circumstances their Lordships think that the 


conclusion of the High Court is correct, and that these consoli- 
dated appeals should be dismissed. In accordance with the 
terms under which special leave to appeal was granted, the 
appellant will pay the respondents’ costs as between solicitor 
and client. Their Lordships will therefore humbly advise His 
Majesty accordingly. 

Solicitor for appellant : Douglas Grant. 


Solicitors for respondents : Chapman, Walker and Shephard. 
K. V.L. N. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR, JUSTICE OLDFIELD AND MR, JUSTICE 


RAMESAM., 
Kottammal Kalathingal Appellant (Prisoner in Crl. 
Ummar Hajee Appeal No, 581 of 1922). 


Criminal trial—Irregularity—Exahibiting depositions of wiluesses taken in 
a previous trial before the predecessor of the Judgse—Whether cured by the con. 
sent of the accused—Powers of Appellate Court—General rule ihat evidence 
against prisoner should be taken in his presence. 

The accused and his father were placed together on trial but after the trial 
proceeded for some time it was*decided to hold two separate trials and the judge 
then began the trial of the accf&sed and exhibited the evidence already given at the 
joint trial, Then that judge ceased to hold office and his successors decided to 
hold trial denovo but exhibited the depositions of witnesses in rhe previous trial 
without examining them denovo, 

Held, that in doing so there was an irregularity in the procedure which would 
vitiate the proceedings and that the consent of the accused would not cure such 


irregularity., 
R. v. Betrand, L. R. 1 P. C. 520, Queer v. Bishonath Pal, 12 W. R. 3, Deputy 


Legal Remembrancer v. Upendra Kumar Ghosh 12 C. W N. 140 followed, 

In such a case the appellate Court has not plenary discretion to decide whe- 
ther the accused has been prejudiced by the irregularity, 

Observations of Seshagiri Aiyar, J., In re Annavi v. Muthiriyan, 39 M. 449 
considered. 

(Cr. Appeal No, 581 of 1922, R. T. No. 64 of 1922 (Cr. Appeal No, 585 of 1922) 
and Cr. Appeal No. 769 of 1922) 31st August, ist 5th Sept, 1922, 


P.C. 
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Kottammal The general rule in England which is followed in this country and. which 
Kalathicgal has been extended under our Codes to all Criminal trials is that “in cases,of life 
ma no evidence is to be given against a prisoner but in his presence.” 

In re. © Trial referred by the Court of the Special Judge, Malabar, at 
Calicut for confirmation of the sentence of death passed on the ° 
said prisoner and appeal by the said prisoner in case No, 26 

of 1922. 

Appeal against the Order of the Court of the Special 
Judge, Malabar at Calicut in S. J. Case No. 25 A. of 1922. 

V. L. Ethiraj, 1. Krishna Kurup and M.C..Sridharan for 
appellant in Crl. Appeal No. 581 of 1922. | 


P, Markandeyalu for the appellant in R. T. No, 64 of 1922, 
The Public Prosecutor (J. C. Adam) on behalf of the Crown. 


The Court delivered the following ° 


Oldfield, J. Judgments :—Oldficld, J.—These two appeals can be 
decided on ‘the same preliminary point, To take first, Appeal 
No. 581 of 1922 the accused (appellant) has been convicted of 
various offences in connection with the Moplah rebellion. In 
the first instance he and his father were placed in trial together 
before the Special Judge, Mr. Edgington, But after the trial had 
proceeded for sometime, it was decided to hold two separate 
trials. Mr. Edgington then began the trial of the present 
accused and, rather unnecessarily so far as we can see, exhibit- 
ed the evidence already given at the joint trial, instead of treat- 
ing it as given for the purpose of the trial of accused, whether 
alone or jointly. That, however, is not the point, with which we 
are concerned. What we are concerned with is that Mr. Edg- 
ington ceased to be the Judge, before the trial of the accused 

, was concluded, being succeeded by Mf, Jackson. Mr. Jackson © 
apparently on his own initiative, decided to hold the trial denovo, 
He did not apparently notice that the course he adopted, the 
exhibition of the witnesses depositions in the previous trial 
without actually examining them denovo deprived the accused 
and himself of any advantage which the denovo proceedings 
would have secured, We however have to decide whether there 
was an irregularity, which makes it our duty to order a new 
trial. 

The general rule as stated in 2 Hawkins’s Please of the 
Crown, Chapter 46, is that “ in cases of life no evidence is to be 
given against a prisoner, butin his presence’. That ruleis 
followed in this country and has been extended under our 
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Codes to all criminal trials. It is assumed in the directions re- 
garding different kinds of trials in the Criminal Procedure Code 
that the witnesses are examinedeviva voce in the course 
of the trial; and this has been recognised frequently in 
judicial decisions for instance in The Queen v. Bishonath Pal | 
and more recent cases to be referred lo. No doubt departures 
from it are permitted, but only (so far as we have been 
shown) under some explicit provision of law, for instance, 
in cases in which it is difficult or impossible to secure the 
presence of a witness or under S. 145 to contradict the wit- 
ness's evidence at the trial or under S. 157 to corroborate it; 
and there is also the class of cases covered by S. 288, Criminal 
Procedure Code. But none of these provisions has any 
‘application to what happened in the case before us, in which 
to anticipate the reference to a statement of the accuseds’ vakil 
to be found in the record, one witness’ s previous deposition was 
filed “ in order to save cross-examination”, We must therefore 
hold that there has been a deviation from the normal course of 
procedure which would ordinarily vitiate the proceedings. 


The question is however whether that deviation is cured by 
the consent of the accused. There is no doubt nothing on the 
record to show that the accused or the three vakils, by whom 
he was represented, consented explicitly to it. We find how- 
ever in the record of the short examintation of the 3rd 
prosecution witness at the conclusion of Ex. D, his previous 
statement, that a copy of that previous statement was filed “ at 
the peda of the vakil for the accused to save cross-examina- 
tion again”, Phere is further. the omission to take any obejection 
to the procedure at the grial as a ground of appeal in this court 
and such omissiog, although we do not allow it to stand in the 
way of the accused raising the point, is significant with refer- 
ence to his attitude and the attitude of his advisers in the lower 
court, We therefore hold that there was an implied consent 
by the accused to the admission of the copies of the witness's 
previous depositions of the prosecution witnesses instead of 
their being examined in full at the trial. 

Next we have to consider whether the accused’s consent 
cures this irregularity. It has lately been held in Jainab Bibi 
Saheba v, Hyderally Sahib +, that such a consent would cure a 


1. (1869) 12 W, R, Crl. R. 3. 
2. (1920) I. L. R., 43 Mad. 609: 38 M.L.J. 532. 
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similar irregularity in a civil suit. But that is not the rule in 
criminal matters, As regards them we have a clear decision of 
the Privy Council in Reg v.eBertraud 2 in which “the common 
understanding in the profession that a prisoner can consent fo 
nothing” 1s referred to in connection with consent to an irregu- 
larity very similar to that now under consideration; and may 
be added that very comprehensive reasons are given by the 
Judicial Committee in support of its insistence on the evidence 
in criminal ttials being taken viva voce, This decision was 
followed, the principle in it being fully adopted in The Queen 
v. Bishonoth Pal 3, already referred to, in The Deputy Legal Re- 
membrancer v. Upendra Kamar Ghosh 4, andin Re Annavi Muthi- 
riyan 5, It may therefore be.taken that, although the IndianLaw of 
Evidence was enacted in 1872, the judgment of the Privy Council 
has been accepted‘as stating the law applicable in this country. 
although it was pronounced in 1867, In In re Annavi Muthirian 5, 
Seshagiri Iyer, J. no doubt held that there was nothing in Reg v. 
Bertrand 2, or in the principle therein enunciated precluding 
the Judge hearing the case on appeal from deciding whether, 
notwithstanding the consent of the accused, his case has been 
prejudiced by the irregularity. We can say only that the Privy 


Council restricted the discretion of the appellate court in such 


circumstances within very narrow limits, since their Lordships 
said that they would (if necessary) have interfered in the case 
before them although they were not able to affirm or deny the 
inconveniences apprehended to have in fact happened in the 
trial then in question, “ because it was one of the evils incident 
to the cause that made such affirmation and dental equally im- 
possible ’’, and excluded only from thetrdecision cases in which 
part of the previous deposition accepted in lieu of oral evidence 
was“ so unequivocally formal or very short ” as to make their 
remarks inapplicable. With all respect itis therefore impos- 
sible to recognise the existence of any such general] discretion 


as was contemplated by Seshagiri Iyer, J.e 
Reference has also been made before us to S. 167 of the 


Indian Evidence Act. But that section cannot affect the 
considerations, on which the Privy Council proceeded, The 
ation of the provisions could be only to leave with us the 


applic 9E O0 
decision whether, if all the depositions in the previous trial, 
1. (1867) L. R. 1 P. C. 502. 2. (1869) 12 W. R, (Crl. R, 3) 


3, (1911) 12 Cal. W. N. -140 4. (1915) I. L. R. 39 Mad. 449 : 


b 


PART XX,] THE MADRAS LAW JOURNAL REPORTS, ° 663 


which were irregularly admitted, were expunged from the re- 
cord, there would remain independently of those depositions 
sufficient evidence to justify the @onviction. We have consi- 
dered whether we can come to any such conclusion ; and we 
find that we cannot, because the exclusion of those previous 
depositions, consisting as they do both in cross-examination and 
in examination in chief, would leave us with a record, which re- 
presents no enquiry conducted fairly of with full appreciation 
vat the time on the part of either side of what had been or re- 
mained to be proved. We cannot deal judicially with a record 
compiled after such a process of elimination, when it is clear 
that we have no security for accused having foreseen the effect 
of his consent on the trial as a whole, 


In these circumstances the only course is to set aside the 


conviction of the accused appellant and direct that he be re- 
tried, the evidence of all the witnesses being taken viva voce and 
their previous depositions being admitted only if their admission 
is justified by law, 

In R.T. No. 64 of 22 corresponding with Crl. Appeal. Appeals 


Nos. 585 and 769 of 22 the same Objection has been taken, and 
our order must be the same. 


C. ALS: Conviction set aside and retrial ordered. 





JN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
KRISHNAN, 


Narantakath Avullah ++» Petitioner (Complainant), 


Vv, . 
Parakkal Mammu and cthers _.... Respondent (Accused), 


Mahomedan La8&—Apostacy—What amounts to—Effect on marriage tie— 
Alunediyan lenets—Adoption by orthodox Mahomedan—No apostacy on ground 
of —Bigamy—Charge of—Good faith—Plea by accused of—Effect on liability to 
conviction and on sentence—I, P, C.—S. 75—Applicability—Mistake of law or 
of mixed fact and law—Effeoj—A cquittai—Revision b y private party againsi— 
High Court—Interference by—J urisdiction—Practice. 


The effect of a Mahomedan becoming a murtad or apostate from Mahome- 


danism is to sever his marriage tie with his wife. Held. an orthodox Mahomedan ' 


does not, by merely joining the Ahmediyan sect, become a murlad or apostate 
from Mahomedanism and his marriage with his, wife is not thereby dissolved. 


Observations on the essential conditions for a person to be a Mahomedan. ` 
To a charge of bigamy it is no defence to say tbat the accused acted in the 


Cr, R. C, No. 366 of 1921 30th August 1922, 


(Cr. R, P; No, 291 of 1921), 
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e 
honest beliet that the fact of her husband becoming an Ahmedee made him an 
apostate in law and severed her marriage tie. S.79 I. P, C. has no application to 
such a case because the mistake, if any, is one not of fact, but of law or of mixed 
law and fact. The good faith of th® accused may, however. be consfdered ‘in 


mitigation of sentence. ` . 

Revision against acquittal at the instance of a private party entertained 
because a question of public importance relating to the personal statas of a sub- 
stantial part of the Moslem community was raised. 

Per Krishnan, J—Tbe High Court has power to interfere in revision with 
an Order of acquittal, though as a matter of sound and recognised practice, it has 
always refused to do so at the instance of private parties except in very excep- 
tional cases. 


Petition under Ss. 435 -and 439 of the Code of Criminal 
Procedure, 1898 praying the High Court to revise the judg- 
ment of the Court of Session of North Malabar Division in 
Case No. 12 of the Calender for 1920. o 

Zafrulla Khan, (Advocate, of the Lahore Bar) M. C, Partha- 
sarathi Iyengar and P. V, Venugopala Aiyar for the petitioner. 

The Public Prosecutor (J, C. Adam) on behalf of the Crown 
and C. Madhavan Nair for the accused. 


The Court made the following 

Order :—Oldfield, J.:—We are asked to revise the order of 
acquittal of the 5th respondent on a charge of bigamy, punish- 
able under S. 494 I. P. C. and ofthe other respondents on 
subsidiary charges, The petitioner is the complainant who prose- 
cuted as 5th respondent's husband and the Public Prosecutor 
who has had notice, has under instructions taken no part in the 
proceedings, We should not ordinarily proceed at the instance 
of a private party in revision of an acquittal ; and we do so 
here, only because we are satisfied that a question of public 
improtance relating to the personal sfatus of a substantial part 
of the Moslem community is raised. p 

That question is whether petitioner's adherence to Ahne- 
diyan tenets made hima murtad or apostate from Muhama- 
danism. If it did, it had, itis not disputed, the effect of dis- 
solving his admitted marriage with 5th fespondent ; and such 
dissolution prior to her remarriage with 3rd respondent is her 
frst and principal defence to the charge. The reply attempted 
is that Ahmediyans are merely a sect of Muhamadans, their 
divergences from ordinary muhammadanism not involving 
abandonment of that creed or making them schismatics. Some 
objection has been taken to our entering on this controversy in 
revision, by petitioner on the ground that it is purely one of 
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fact since only his religious views and their orthodoxy are in 


questfon, and by respondents on the ground that it relates only 


to degrees of orthodoxy, which ethe court has no business to 
estimate. But, although I feel the difficulty, involved in an 
attempt ‘to deal with matters, with which I am necessarily 
unfamilar, and although I appreciate the improbability that our 
decision can commend itself to those with whom personal 
associations and devotional sentiment must weigh more than 
the materials, on which we have to proceed, the issue cannot 
be avoided. For it is one of mixed’ law and fact, inasmuch as 
it relates substantially and ultimately to the personal status, 
which petitioner’s religious view determine ; and to say that 
only degrees of orthodoxy are in dispute is to beg the question 
whether the Ahmediyas’ deviation from Islam is such as 
entails abandonment of any essential thereof. 


The lower court has attempted very little bv way of direct 
ascertainment whether that deviation does so, its conclusion 
appearing really to rest on the finding that the Ahimediyas are 
regarded as apostates by orthodox Mahomadans and the 
principle that: “ What the doctrine and faith preached in the 
Koran are, is to be decided, not according to the interpretation 
put on it by individual persons, but according to the inter- 
pretation generally accepted and adopted by Mussalmans as a 
whole.” And this test, Secures Judicat Orbis may in appropriate 
circumstances have its value, But to apply it fairly, we must 
make sure that the judgment relied on is really general and has 
been reached by the community as a whole and that- it has been 
reached after due deliberation and the passing of sufficient time 
for the disappearance of “the prejudice which new beliefs must 
always incur. Ahmed, whom the Ahmediyans follow, died, we 
are told, in the Punjab in 1908; andin the fifteen years, 
which have passed, it is difficult to suppose that Islam or even 
Islam in India can have come to any mature conclusion on his 
teachings, In fact it has not been shown that it has done so. 
For, of 4, 6, 7, D Ws, whose evidence alone is relied 
on, the first is the son of the Government Kazi of Madras, 
was formerly an Assistant Kazi and Arabic Professor in a 
private Madrasa—in this city and describes himself as now 
chief priest in a district in the Nizam’s Dominions, whilst 
the other two area kazi and a Musaliar or religious leader 
in Malabar. The evidence of the second attracts suspicion 
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to the extent of his acquaintance. with Ahamed's writings and 
the third said that there was “no one in the Muhammadan 
world, whose opinion on religious matters was bindiag on 
the conscience of Mussalmans”, These persons are not, 
shown and do not appear to have more than a local influence 
and reputation; and there is nothing before us except 
their assertions in some, instances of doubtful value. In the 
question propounded to P. W.’s father in the fatwa Ex-1 
“religious decrees of learned men of Arabia and India,” 
declaring Ahmed and his followers apostates, are referred to; 
but none is specified either in the question or answer and none 
was produced at the trial. In these circumstances it has not 
been established that the Muslim community either generally 
or in India has reached any decision which We can regard as 
conclusive. 


This failing, discussion has turned on the character of the 
divergences between the teaching of Ahmed and the orthodox 
creed. The former are enumerated, it is not disputed, correctly 
by the lower court, But as regards the latter the parties 
are at variance, petitioner contending that'the formula, 
“There is one God and Muhammad is his Prophet” is ex- 
haustive, and respondents that we must take account of other 
doctrines sanctioned by the Koran or other authorities, Peti- 
tioner in support of his contention relies on the judgment of 
Mahmood, J. in Queen Empress v. Ramzan 1 those of Edge, 
C. J. and Mahmood, J, in Atta Ullah v. Azim Ullah 2 and on 
Maula Baksh v. Amiruddin?” as showing that mono- 
theism and belief in Muhammad as God's Prophet are the only 
essentials, But it is clear that the quesgion in those cases was 
only between one sect and another or thee general body of 
Muhammadans as to the right to worship in a Mosque or the 
validity of a Wakf, not as it is l here, between orthodoxy and 
alleged schism. To decide between them something more is 
evidently required than the base formula referred to above. 
For the latter portion of it cannot’ be taken as requiring a 
belief only in the history or legend of Muhamad without-re- 
ference to acceptance of his message and ascertainment of its 
terms and of the legitimacy of the constructions placed on 
them later, of which in fact in the case of the Ahnmiediyans 


es 
—— mmm 


1. (1885) 1. L. R. 7 All. 461. 2. (1889) 1. L- R, 12 All. 494, 
3, (1920) I. L, R. 1 Lah. 307, 
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respondents complain. The materials for a conclusion, which 
the parties have provided, are the evidence ofthe witnesses 
already mentioned, the fatwa E®-1, a book M. O. 1. “ The 
eclaim and teachings of Ahmed” and a pamphlet: M. O. V. 
“ What distinguishes Ahmadees from Non-Ahmedees”’: No 
reliance was placed before us on the works exhibited as M. Os. 
11, Iil and IV. à 

It is first to be observed that the Ahmediyas, statedly at 
least emphasize their adherance to the Islamic formula, In M. 
O., V. Ahmed’s principles are stated in his own words, begin- 
ning. “ We are Muslims by the grace of God ;—Mustafa, the 
Holy Prophet of Arabia, is our leader and guide. The wine 
of our spiritual knowledge is from the cup of the Book of God, 
which is called the Koran. Every Prophethood has found its 
culmination in that Messenger of God, whose name is Muham- 
mad, The revelation and inspiration that we receive have not 
been granted us independently, but it is through him that we 
have received this gift; and the pamphlet goes on, like the 
manifestoes of other religious developments, to state the dis- 
tinctive features of Ahmed's teaching asa return to the early 
fervour of the recipients of the original revelation, an abandon- 
ment of worldly affairs and political greatness for the earlier 
more spiritual methods of propogating the faith and an eradi- 
cation of the errors, into which Moslems from time to time 
have fallen. And similarly in M. O, 1 the first chapter main- 
tains Monotheism and the supermacy of the Koran and there 
are (p. 106) extracts from the latter under headings—“ The 
Almighty God declares that Islam is the perfect and chosen 
religion ”. The Almighty God commands every soul to follow 
no other religonethan Islam : and “ Muhammad is the Prophet, 
of God for all the nations cf the world,’ The form moreover 
to be signed on initiation (p. 104) runs: “I bear witness that 
there is no God but Allah. He 1s one, having no partner, and 
Muhammad is the servant and Messenger of God. ” 

All this would seem to involve a plenary acceptance. of 
Muhammedanism, and in fact the respondent’s objection is to 
Ahmadian additions to it and their alleged inconsistency with 
it. But we have, in my opinion, been shown no distinct 
authority as to which doctrines of Islam are regarded as funda- 
mental or the extent to which additions to them, deviations 
from them or inconsistencies with them are permitted, 7th 
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defence witness no doubt said generally that any Mussalman 
who took away from, added to or tampered with the rae 
was a Muriad and 4th defend witness that among secis the 
differences were not in matters of faith, but in ritual ; and there 
is also the judgment of Mahmood, J, in Queen abe ESS. V, 
Ramzan | in this sense, But 4th defence witness also explained 
his description of some segts as Murtads on the grounds that 
their deviations from the teaching of the Koran were on funda- 
mental points, refusing however to regard the Shiah's disbelief 
in the first three Caliphs asa deviation from the faith at all. 
That private judgment and analogical deduction are, in appro- 
priate circumstances and to a greater or less extent, legitimate 
methods of ascertaining the law is recognized i in the text books, 
(Amir Ali Muhammadan Law 11 and 14; Abdur Rahim on 
Muhammadan Jurisprudence 25) ; and we Rage not been shown 
how they are not also legitimate in theology, so long as funda- 
mental principles are maintained and the question is only of the 
development, to which every creed must be subject, SỌ long as 
it retains life and growth and adapts itself to altered conditions, 
This in fact is enough to justify the Ahmadıyans in their fifth 
and sixth alleged deviations from orthodoxy as enumerated by 
the lower court. For their abandonment of the sword for 
peaceful argument as the method of propagation of Islam has 
been inevitable since the cessation of militant conditions and 
the permeation by Muhammadans of countries, to whose law 
they owe allegiance ; and their refusal to acknowledge the 
spiritual supremacy of the Sultan of Tarkey cannot, if only for 
chronological reasons, be fundamental. 

The remaining four points of divergence, referred to by 
the lower court are set out in its judgment, tke evidence and 


. Ex. I unfortunately inivery general language, which was not 


made more specific before us, But they amount, as I under- 
stand them, to assertions that Muhammad and other earlier re- 


cognized prophets, for instance Jesus Christ, haye not been the | 


sole channels of communication between God and Man ; that 
others, for instance Buddha, Rama and Krishna have WA bear- 
ers of the divine message ; and that the last of such messengers 
was Ahmed himself, whoisto be identified with the Prophet 
“ who will come after me and whose name will be Ahmed ” 
referred to in the Koranic verse quoted in Ex. I; and there is 
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also imputed to the Ahmediyans a novel doctrine that “ Jesus 
Christ is still dead and buried and not in Heaven.” As regards 
this doctrine it is sufficient that it i8 presented in Ex. V. (p. 49) 
the only source of information available, as founded on the 
interpretation of the Koran and tradition and that it has not 
been shown how rejection of any dogma, which is fundamental 
or affects the position and supremacy of Muhammad or has 
been defined by any final or general authority is involved. As 
regards the remaining, points itis obvious and the references 
in the latter part of 4th defence witness’s evidence indicates, 
that much depend on the sense, in which the expressions 
used by Ahmed are understood and the significance of his 
teaching as a whole. If, for instance, he did (and we have not 
been referred to any particular passage) speak of Krishna and 
Rama as heavenly messengers or avatars, the corrective is given 
in the far less definite claim at p. 160 in Ex. V. “I do not say it 
to please anybody, but God has revealed to me that Krishna and 
Rama were also righteous servants of God and had true connec- 
tion with him;” and, if he did identify himself with the Promis- 
ed Messiah, he explained at p. 143 that “the perfect follower 
of God's revelation cannot be called an independent prophet, 
for this is a disrespect towards the prophethood of Muhammad,” 
and in the note on p. 144 that “no Prophet, who is also a law- 
giver, can appear after the Holy prophet, even from among his 
followers. For this door is completely closed”. That Ahmed 
identified himself with the Ahmed, whose advent is foretold in 
the verse above referred to, can involve no unorthodoxy, much 
less rejection of any fundamental tenet, unless, what we have 
not been shown, all speculation as to the fulfilment of Koranic 
praphecy is forbidden ; and the quotation in Ex. I from the 


Alangari Fatwa must be inconclusive in the absence of infor- 


mation as to its context or the method, by which its author 
would have reconciled it with the Koranic text. Reference 
has been made to the ‘extent, to which Ahmed statedly accept- 
ed and proceeded from the fundamental tenets of Islam. It 
was then for respondents to show that his additions to and 
divergences from them involved their abandonment ; and it is 
not possible on the materials before us to hold that they do so, 
It is satisfactory that a similar conclusion was reached in 
Hakim Kalib v. Malik!. lt follows that petitioner. is nota 
muriad and his marriage with 5th respondent is subsisting, 


1. (1916) 2 Pat, L. J. 108 : (i917) Pat. 73. 
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This conclusion makes it necessary to consider the further 
defence, accepted in the alternative by the lower court that the 
respondents are entitled to #cguittal, because they acted without 
mens rea and in the honest belief that the marriage was dissolve- 
ed. This is unsustainable. For there is not really any question 
here of the doctrine of means rea or of the application of S. 79, 
Indian Penal Code, since {he respondents acted under a mistake 


_of law or under a mistake of mixed law and fact, R. v. Tolson 1 


being distinguishable on that ground, lam with all respect 
unable to follow the authority relied on by the lower court, the 
judgment of Holmwood, J in Abdul Ghani v. Azizul Hug ? and 
must hold that, whatever weight the goodfaith of respondents 
might deserve, if the proper sentences to impose were in ques- 
tion it is irrelevant to their liability to conviction. 


The case, however, is before usin revision and with re- 
ference to the last clause of S. 439, Criminal Procedure Code, 
the only course open to us is to order a retrial. Mr. Zafrullah 
Khan for petitioner does not ask us to take this course, since he 
desires only to obtain as authoritative settlement of the ques- 
tions argued, Further proceedings are in my opinion unneces- 
sary, since respondents acted in 2 mistaken, but honest, belief 
as to the law and only nominal sentences would be the result. 
In these circumstances and for this reason, the petition is 


. dismissed. 


Krishnan, ],:—Vhis is a criminal Revision Petition filed 
by the complainant against the order of acquittal, by the learned 
Sessions Judge of North Malabar, of the accused, in Sessions 
Case No, 12 of 1922, of whom the StH accused a Mopla woman 
was charged with Bigamy under S. 494, I. P. C., and the rest 
with abetment thereof. The Sessions Judge found that the 5th 
accused was lawfully married to the complainant but that he 
subsequently joined the new sect of Ahmediyans and that there- 
upon after obtaining the opinions of. certain Mahomedan 
theologians that his act amounted to apostacy and severed the 
marriage tie, she married a second time the 3rd accused in the 
case. She had also pleaded that the complainant had actually 
divorced her but that plea was found against by the Judge and 
has not been renewed before us, On theselfindings the question 
to be decided was whether her 2nd marriage amounted to 


= 











1. (1889) 23Q, B, D 168 | 2. (1911) 1 L R. 39 Cal, 409, 
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bigamy, and that depended on the further guestion whether 
he act of an orthodox Mahomedan in joining the Ahmediyan 
sect amounted to apostacy under ¥fahomedan law or not; for 
it is conceded on both sides that one of the recognised 
consequences of apostacy by a Mahomedan is to sever his 
marrigage tie with his wife, All the authorities are agreed on 
that point. The learned Sessions Judge has upheld the con- 
tention of the accused that her husband did become an apostate 
by joining the Ahmediyans. He has also held that even if 
that view was wrong, the woman acted with due care and 
caution and bona fide believed that her first marriage had come 
to anend in lawand that she was free to marry again and 
therefore she was not guilty as there was an absence of mens rea 
or guilty intention. He thus acquitted all the accused on 
those two grounds and we have to consider in revision the 
correctness of his views on the two points. 

Before doing soit is necessary to’ mention that a preli- 
minary objection was taken by the learned counsel for the 
accused to our hearing the petition on the ground that no revi- 
sion lies against an order of acquittal. It cannot however be 
“said that the High Court has no power to interfere in revision 
with an order of acquittal, for there is no such restriction in the 
sections of the Criminal Procedure Code which deal with our 
powers in revision, Ss, 435 and 439, On the other hand clause (4) 
of S. 439 contemplates orders of acquittal being revised, for it 
lays down a restriction on what the High Court can do on such 
a revision. It enacts that the Court cannot convert a finding of 
acquittal into one of conviction. This Court, however, asa 
matter of sound and reqpgnised practice has always refused to 
revise orders of gacquittal at the instance of private parties 
except in very exceptional cases. This, however, is in my 
opinion, one of those exceptional cases as it raised two 
important questions of law. one of them of great interest 
to the new and growing class of Ahmediyans and to the 
Mahomedans in general and the decision of the case turns 
entirely upon the decision of those two points of law and not 
on any appreciation of evidence. In these circumstances we 
have decided to overrule the objection. 

Turning now to the question of apostacy raised, it is 
undoubtedly a question of Mabomedan theology to say what 
deviation from the recognised doctrines of Mahomedanism 
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would amount to apostacy ; but as civil rights and legal status 
of parties are ‘based on its decision, we must decide it ousselves. 
The accused has called 3 wignesses of the orthodox pasty who 
assert themselves to be men learned in Mahomedan theology 
and who say that the adoption by a Mahomedan of the tenets 
of Gulam Ahmed Mirza the founder of the sect of Ahmediyans 
amgunts to apostacy under that law ; but we cannot accept 
their opinion as settling the question as argued for the accus- 
ed, particularly as they are interested as orthodox Mahomedans 


in denouncing the members of the new sect as unbelievers and 


as they have not given satisfactory reasons for their opinions. 
As pointed out by Sir Abdur Rahim in his Mahomedan Juris- 
prudence page 250 some people are too prone to charge others 
with unbelief and treat them as heretics, bute the correct law 
is that when heretical doctrines are opposed to clear and ingis- 
putable texts they would amount to unbelief and not otherwise. 
Consensus of opinions as a source of” law or the doctrine of 
Ijma is not universaily recognised among Mahomedans; but 
even if we take consensus of opinion as a proper source of law 
there has not been, as pointed out by my learned brother, such 


a lapse of time’since the founding of the new sect of Ahmed- 


iyans as to have developed any such general consensus of © 
opinion regarding the status of its members, we must therefore 
consider the doctrine of Ahmediyans and see whether their 
adoption by Mahomedans would amount to heresay and make 
them apostates.or murtads and put them outside the pale of 


~Mahomedanism, It may be observed that in doing this we 


must take the doctrines as propounded by Ahmad himself and 
accepted by his followers and not the “istorted version of them 
as given by their opponents, It is accepted by the complainant 
that the Ahmediya doctrines are correctly stated in a small 
pamphlet by Mr. Sher Ali, B.A. and published by Sadar 
Anjuman Ahmediya of Qadian, Punjab, entitled, ‘‘ What 
distinguishes Ahmadees from non-Ahmadees” filed as an 
exhibit in this case—-M, O. 5. The creed of Ahmed is set out 
in it on pages 2 and 3. It begins by saying: “ we are Muslims 
by the Grace of God, Mustapha (the Holy prophat of Arabia) 


is our leader and guide. ; -, The Wine 
of our spiritual knowledge is from the sae of the Book of God 
which is called the Quran.” A perusal of what is stated in the 


pamphlet shows ‘clearly that the Ahmediyans subscribe to the 
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Kalma that there is no God but one God and Mahomed in His 
Prophet and unreservedly accept the prophethood of Muhammad 
and the supreme authority of the Quran. In fact it would seem 


„that they differ from the!orthodox Mahommedans only in some 


6 points which are set out in the pamphlet and also by the 
learned Judge in his judgment. 
They are briefly stated as follows :— 


“1. While both parties believe fhat God had been speaking 


to his Prophets in the past the non-Ahmadees hold that Maho- . 


med was the last prophet with whom God spoke and since then 
He has not spoken to and will not speak to any one till the end 
of time. The Ahmadees on the other hand believe that God 
continues to hold communion with His Holy servants now as 
in the past. ° 


. “2, While both sides accept that Mahomed was Khatamum— 
Nabiyyin (the seal of the Prophets) they differ as to its inter- 
pretation, Ahmadees say that it means that no new prophet 
can arise except as a follower of Mahomed and Bearing his seal 
and not that no new prophet can arise at all as the non- 


AA hmadees hold. 


Te 


“3, Ahmadees admit into the list of prophets before 
Muhamed world—teachers such as Zoroaster, Buddha, Krishna 
and Ramachandra—and this they say is according to the Koran 
but non-Ahmadees refuses to acknowledge them as prophets. Of 
course the Ahmadees hold that Ahmad was himself a prophet of 
God but unlike the earlier prophets he got his prophethood 
through Mahomed who was made a prophet-maker by God. 

“4. Ahmadees kelieve that Jesus Christ was actaally 
crucified but he did net die on the cross. He came out alive and 
went to Kashnfir and died and is buried there. Whereas the 
non-Ahmadees hold that Jesus was bodily carried to heaven 
by God before crucifixion. The Ahmadees think that the 
prophecy of the second advent of Jesus is to be fulfilled not by 
Jesus coming back in person but by his spirit entering another 
man aud they believe this has been fulfilled by the advent of 
Ahmad himself. | 

“5, While the non-Ahmadees believe that the promised 
to Mahdi will carry on a holy war or Jihad and Spread Islam by 
the sword, Ahmadees repudiate this doctrine and hold the pro- 


mised Mahdi and the Messiah are the same and that he will 
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Narantakath spread Islam by arguments and heavenly signs and not by , 


a violence. Thgy accept Ahmed as that Messiah. 6 

Parakkal 

Mammu. “6. Ahmadees deny tbe claim of the Sultan of Turkey to 
Krishnan, J. the Caliphate and hold that every Muslim is bound to remain» 


loyal to the Government under which he lives and which pro- 
tects him.” 


These are said to be ethe main differences. I agree with 
my learned brother in thinking that these differences are not 
sufficient to justify us in holding that that the Ahmadees are 

g not Mahomedans but apostates. As already stated, they accept 
the Kalma, the prophethood of Mahomed and the authority of 
the Koran. These undoubtedly are the essential conditions for 
a person to be a Mahomedan, and they are cpmplied with by 
the Ahmadees. ‘That would seem to raake them Moslems govern- 
ea bythe Mahomedan Law. Sir Ameer Ali says in his book 
on Mahomedan Law (4th Edition—Vol. II) page 36 that : “ Any 
person who professes the religion of Islam, in other words, 
accepts the unity of God and the prophetic character of Maho- 
med is a Muslim subject and is subject to the Mussalman Law. 
So long as the individual pronounces the Kalma of Tauhid, t 
creed of Islam, it is not necessary for him or her to observe ai, ` 
of the rights and ceremonies or to believe in particular doctrines ` 
which imply Iman or belief” and again on page 112 :—“ Every 
person who acknowledges the Divine Unity and the messenger- 
ship of the Arabian prophet is regarded as within the pale of 
Islam; nothing more is required.” Tothe same effect, is the 
opinion of Sir Abdur Rahim in his Mahomedan Jurisprudence 
page 249 where he says the Islamic faith consists in acknowledg- 

e ing the authority of one God the Law-siver and the truth of 
Mahomed's mission as this prophet. Similarsezpressions of 
Opinion are found inthe judgment of Mahmood, J. in Queen 
Empress v. Ramzan ! and in Atta Ullah v. Azimulla 2 which was 

a case relating to the sect of Wahabis; though the decisions in 
those cases referred to worship ina Mosque, they are of value 

to show how eminent Mahomedan Lawyers have looked upon 
the question as to who are Mahemedans. Besides those cases the 

: learned Counsel for the petitioner has brought to our notice 
one recent decision in which the very question raised before us 

as to the status of Ahmadees seems to have been raised, viz., the 


1, (1885) I. L R.7 All. 461. 2. (1889)1. L. R. 12 All, 494, 
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case of Hakim Khallil Ahmed v. Malik Istafi 1. It was expressly 
ruled there that the sect known as Ahmadees are Mahomedans 
notwithstanding their pronounced dissent or several important 
matters of doctrine from the orthodox Mahomedan faith. In 
view of these authorities which I accept it follows that a Maho- 
madan does not become an apostate by merely accepting the 
doStrine of Ahmadees. The Ahamadjyans are in my view only 
a reformed sect of Mahomedans, 

If we examine the 6 points of difference set out above be- 
tween the Ahamadees and the non-Ahmadees none of them seem 
to refer to any essential principles of Mahomedanism or to con- 
flict with the Quran. The point that has been most pressed 
before us is that Ahmad having set himself up as a prophet has 
by that very-dct become an Apostate and his followers as follo- 
wers of an apostate are also apostates. No authority has been 
cited for this contention, We cannot act on what D. W. 4 says 
in his answer Ex. Iis stated in the Fatwa Alamgiri. The 
original passage has not been shown to us nor has it been 
shown that it applies to a case like the present where the pro- 

“phethood of Mahomed is unreservedly accepted. 


For the above reasons I have come to the conclusion that 
the complainant never became an apostate and that his marri- 
age with the 5th accused was subsisting at the time of her 
second marriage, we have now to consider whether the plea 
of good faith and absence of mens rea is established in the 
case and is a proper defence to the charge. It is said that. the 
accused acted in good faith because she obtained the opinion 
of D. W. 4 and others,that she was entitled to ‘remarry 
and her learned counsel has relied on KR. v. Tolso? and 
on S. 79 of the I.P. C. Now in this matter, I think, we must be 
guided more by the wording of the section of the Code than 
on the English Law. S. 79 only excuses a person who by 
reason of a mistake of fact and not by reason of a mistake of 
law in good faith believes himself to be justified by law in doing 
the act in question. So far as I can see there is no question of 
fact on which the 5th accused made any mistake. it was purely 
one of law whether the fact of her husband becoming an 
Ahmadee made him an Apostate in law and severed her marri- 
age tie. Her acting on the opinion of others is thus no answer 
to the charge against her though as observed by my learned 


1. (1916) 2 Pat. L.J- 108: (1917) Pat. 73 : 37 I. C. 302. 2. (1889) 2 Q B.D. 168 
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sale tics ro brother it may be considered it mitigation of sentence. The 
a English Case ‘cited is distinguishable on the ground that there 
Farakkal the mistake was one of fact.e The opinion of Holmwoéd J in 
—— Abdul Ghani v. Azizul Hug | relied on by the Sessions Judge 
Krishnan,J. cannot with all respect be accepted as'an authority as the 
learned Judge has not discussed the question or referred to any 
authority and has not noticed the difference between the 
effect of a mistake of law and of a mistake of fact. Sharfuddin, js 
who sat with him put the case on the ground that the 
: marriage which was broken by the husband becoming a 
Christian could not be held to be subsisting during the period 
of iddut when the 2nd marriage was contracted and therefore 
no charge for bigamy would lie. O1 the JA handit has been 
held in Bombay in Reg.v. Sambu Raghu? and again in 
Emperor v..Bat Ganga 3 that beleiving in good faith that the 
accused was justified in remarrying is nota defence tu a charge 
of bigamy but can be considered only in mitigation 
of sentence. This same view has been taken in Punjab (See 
1 Lahore page 440). I hold therefore that the 2nd ground of 
defence of the accused also fails, In the result the acquittak— 
must be set aside but in the circumstances of this case I agree 
that it is not necessary to order a retrial. 
A. S. V, Judgment reversed. 


IN THE PRIVY COUNCIL. 
PRESENT :—VISCOUNT CAVE, LORD SHAW AND SIR JOHN 


EDGE, 
(On appeal from the Court of the Judicial Commissioner, 
i Central Provinces). . 
Syed Kasam (now deceased) represented -° 
by Syed Khane Jama and others ... Appellant.* 
JA 

Jorawar Singh and others cee Respondents, 

P.C. Hindu Law—Mitakshara joint family in Berar—Claim of share by one 


-—— 


menber—Agreement appointing an arbitrator to partition—Severance of status 


Syed Pa —Alienation—Right of purchaser of undivided share. 
iaaa i The Mitakshara is to be interpreted in Berar in the same manner as in Bom- 
Singh bav. A member of a joint family in Berar can alienate his undivided share with- 


out the consent of his co-sharers. 
e o e ae St Ee 


ee, 


1, (1911) I, L. R. 39 Cal, 409, 2. (1876) I. L. R. 1 Bom, 347 at p. 352. 
3. (1916) 19 Bom. L. R. 56 at p. 60 
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Where a member of a joint Hindu family claims a partition and the members 
sign angagreement appointing an arbitrator to divide the properties, the claim and 
the agreement effect a severance of the joint family status. 


Appovicr v. Rama Subba Aryan 1, Joy “Varain v. Girish Chunder 2, Girja 
¢Bat v. Sadashiv Dhundiraj 3, Kawal Narain v. Prabhu Lal 4. applied. 


Decree of the Judicial Commissioner reversed. 


Appeal (No. 119 of 1920) fróm a decree of the Court of 
the Judicial Commissioner of the Central Provinces, reversing 
a decree of the Additional District Judge, East Berar, Amraoti. 

Nain Singh and the respondents were members of a joint 
Hindu family in Berar. They became separate in mess and 
residence sometime before 1902 but remained joint in estate. In 
1902 Nain Singh sold his undivided half share to the appellant. 
In 1905. all the members of the family signed a Kararnama 
appointing one Ghasi Ram as arbitrator to divide the properties 
and agreeing to accept the division made by him. The division 
was effected and the property to be allotted to Nain Singh was 
later delivered to the appellant purchaser. There was no formal 
division as Nain Singh died early in 1906. 


On the 23rd July, 1914, the respondents brought the pre- 
it suit against the appellant purchaser for the recovery of 
e property sold to him by Nain Singh in 1905, on the ground 
at the family continued joint in estate to the death of Nain 
ingh and that the property passed to them on the death of 
ain Singh’s widow in 1910. The Additional District Judge 
of East Berar dismissed the suit holding that there had been an 
effective agreement for partition and that there was a sever- 
ance of the joint family status. On appeal, the Judicial Com- 
missioner reversed the decree of the trial judge on the ground 
that the consideration money was not paid and that the plea 
of severance of the joint status was not specifically raised by the 
defence. A decree was passed directing delivery of the property 
on payment of Rs, 5,000 which was found to have been paid to 
Nain Singh. Hence the appeal. 








1922, March, 9, 2+. De Gruyther K. C. and Parikh for the 
appellant. The decree of the Judicial Commissioner is wrong. 
AS soon as the agreement of 1905 was signed the family be- 
came separate in status, It was an unequivocal expression of 





——, 


1, (1866) 11 Mol A. 75, 2, (1878) L. R, 5 I. A. 228. 
3. (1914) L. R. 43 I, A, 151: 31 M. L. J. 455 (P. C) 
4, (1917) L, R, 44 I. A. 159 : 33 M. L. J. 42 : 39 A. 496. 
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intention to separate, Girja Bai v, Sadashiv Dhundiraj 1, Kawal 
Naran v. Prabhu Lal2. Further the division sHected by the 
arbitrator was acted en by®putting the purchaser in posses- 
sion of the property allotted to his vendor. Apart.from this, ° 
Nain Singh had a right to. sell his undivided share under the 
Mitakshara law as interpreted in Berar—Ramniprasad v. Subu 


Bai 3; ; Bhadia v, Bhagi +e The interpretation is in the same 


manner asin Bombay—Suraj Bunsi Koer v. Sheo Pershad 5; 
Lakshman Dada v, Ramachendra Dada 6. No fraud being 
found, the sale cannot be set aside. 


Kenworthy Brown for the respondents :—The appellant 
never raised the defence that the agreement of 1905 effected 
a severance of the joint family nor was it made"out at the trial. 
The Judicial Commissioner rightly rejected that plea. Moreover 
what took place in 1905 did not effect a separation. The 
authorities show that when an agreement is relied upon to 
prove separation it must show a clear inteation to hold the 
property separately from that time Appovier v. Rama Subbaien T; 
Joy Narain v. Girish Chunder 8, The intention has to be 
expressed in unequivocal terms Suraj Narain v. Ikbal Narain 
The later decisions of the Board do not in any way modify th 
result Of the above decisions. In this case the agreement doe! 
not show that it should be operative before the division by 
metes and bounds took place. The. evidence is that Nain 
Singh died soon after and the division was not proceeded with- 
The family being thus undivided on the date of Nain Big) 









death the sale becomes a nullity—Sahu Ram Chandra v. Bhup\ 
Singh10, To escape this the appellant must show that Hindus ya 
Berar are governed by a modification "of Mitakshara. . Th 
Bombay cases cited are based upon the view that a bona Jidias 
purchaser for valuable consideration hasa right in eguity to 
call for a partition. Here the purchaser paid only Rs. 5,000 of 
the price. Further-the right in equity is Only personal to the 
vendee and it cannot be relied upon after his death, Manjaya 
v. Shanmuga !!, Maharaja of Bobbili v, Venkataramanujulul2, 
(1916) L. R: 43 I. A. 151.. 2. (1917) L. R. 44 I. A. 159 : 33 M. L. J. 42. 


1 

3, (1905) Nagpur L. R. 31, 4, 11910) 10 Nagpur L R. 24. 
5. (1220) L. R. 47 I. A. 213. 6. (1879) L. R: 6 I. A. 88. 
7 


(1866) 11. M. I, A 75: 8, (1878) L.R.5 I.A 228, 
9, (1912) L. R. 401. A 40:24 M, L. J. 345. 
` 10, (1917) LR rays 126 : 33 M. L J. 14, 


11. (1913) I. L. R. 38 M, 684: 26 M. L. J 576. 
12. (1914) I. L. R. 39 M, 265 :27 M,L. J. 409. 
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De Gruyther K. C. in reply; Although the agreement of 
1905 $ not specifically pleaded, it was asserted that Nain Singh 
was separate, Even a parol agrgement to hold in anes 
shares effects a separation: Parbati v, Naunihal Singh } 

1922 April 6. The Judgment of their Lordships was deli- 
vered by 

Viscount Cave.—This is an appeal by the defendant in the 
suit against the decree of the Court of the Judicial Commis- 
sioner of the Central Provinces, reversing a decree of the Addi- 
tional District Judge, Kast Berar, Amraoti, and giving judgment 
for the plaintiffs. 

Nain Singh and the plaintiffs, who were the issue of his 
brother Khannu singh, formed at one time a joint Hindu 
family, resident i1? Berar and subject to the law of the' Mitak- 
shara as there interpreted. Before the date of the deed next 
mentioned, Nain Singh and the plaintiffs had become separate 
in mess and residence, but not in estate, 

By registered sale-deed dated the 29th September, 1902, 
Nain Singh sold his half share of the ancestral property of the 
.famjly (with some moveable property) to Syed Kasam for 20,000 
rupees, of which 15,000 rupees were admitted by the vendor to 
have been received in advance, and the remaining 5,000 rupees 
were paid to him in the presence of the registering officer. No 
partition was then effected, but the purchaser was allowed to 
hold and cultivate certain parts of the property corresponding 
in value to a half share. On the’4th December, 1905, all the 
members of the family signed a kararnama appointing one 


Ghasi Ram as arbitrator to partttion the property and agreeing to ' 


accept whatever partitio§ he might make. The arbitrator 
divided the property into two lists, one (representing a moiety 
in value) containing the property to be allotted to Nain Singh, 
and the other (representing the remaining moiety in value) 
containing the property to be allotted to the plaintiffs. The 
latter list was apparently divided-into three sub-lists, one for 


each of the plaintiffs. These lists were handed to Nain Singh. 


The formal division was not at once carried out, as Nain Singh 
died on the 26th March, 1906; but after his death the lists 
appear to have been acted upon by all the persons interested, 
as the purchaser was put into possession of the property allot- 


ted by the arbitrator to Nain Singh, and the plaintiffs from 
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P. C. time to time dealt with various parts of the lands contained in 
Syed Kasam ` their lists. ` ° l ° 
ee On the 23rd July, 1914,ghe plaintiffs brought the present 
Singh suit against Syed Kasam, claiming possession of the lands of 
Viscount Which he had been so put into possession .on the ground that 
Cave. the family had continued joint in estate down to the death of 


Nain Singh, and that on the death of Nain Singh’s widow 
(which occurred on the 16th July, 1910) the property had pass- 
ed to them. They also alleged that the half share had been sold 

° by Nain Singh to the defendant “ for a bogus consideration of 
20,000 rupees’ —an expression which has no legal signification, 
but which apparently meant that the consideration of 20,000 
rupees had not in fact been paid. 

The suit was heard by the Additional Dfstrict Judge, East 
Berar, who dismissed it, holding that there had been an effect- 
ive agreement for partition, and that the 20,000 rupees had 
been paid. On appeal, the Additional Judicial Commissioner 
held that there had been no partition, and that although 
5,000 rupees, part of the purchase money, had been paid 
before the registering officer, the balance of 15,000 rupees „e 
had not been paid, or if paid, had been at once returned. He 
declined to admit the plea that the kararnama effected a seve- 
rance of the joint tenancy on the ground that this had not been 
specifically pleaded. He therefore set aside the decree of the 
Lower Court, and directed the defendant to put the plaintiffs 
in possession of the property ‘in suit on payment by the plain- 
tiffs of 5,000 rupees. Against this decree the present appeal 

_was brought. The original appellant, Syed Kasam, has died 
; pending the appeal, and is representéd by the present appel- 
lants. g 

Two points are taken on behalf of the appellants : First, 
it is said that the law of the Mitakshara is to be interpreted in 
Berar in the same manner as in Bombay, and that according to 
that law as so interpreted Nain Singh had power to sell his un- 
divided share in the joint family property without the consent of 

° his co-owners ; and their Lordships do not doubt that this state- 
ment is correct. But to this point it was answered by the Judicial 
Commissioner that the sale by Nain Singh in 1902 only gave to 
the purchaser an equity to enforce a partition, and that such 
equity was displaced by the fact that the purchase money was 
fiot fully paid, In view of their Lordships’ opinion on the second ` 
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question, to be hereafter stated, and of the fact that the evi- 
denceeon the question of the payment of 15,000 rapees was not 
fully beought to their notice, they go not think it necessary to 
deal with this point; nor do they express any opinion on the 
question whether, even if it was proved that part only of the 
purchase money was paid, the form of decree adopted by the 
Judicial Commissioner was appropriate to the case. 

But, secondly, it is argued on behalf of the appellants that 
the transactions which took place in the year 1905 effected a 
severance of the joint estate, and accordingly the plaintiffs have 
no right to sue ; and in their Lordships’ opinion this argument 
should prevail. 

It is settled law that inthe case of a joint Hindu family 
subject to the law of the Mitakshara, a severance of estate is 
effected by an unequivocal declaration on the part of one of the 
joint holders of his intention to hold his share separately, even 
though no actual division takes place; and the commencement 
of a suit for partition has been held to be sufficient to effect 
a severance ~in’ interest even before decree (see Appovier v, 
Rama Subba Aiyan and others 1, Joy Narain Giri v. Grish 
Chunder Myti 2, Girja Bai v. Sadashiv Dhundiraj and others 3 
and Kawal Nain and others v. Prabhu Lal and others 4. 

In the present case it was proved by the evidence of one 
of the plaintiffs (Jorawar Singh) and of Ghasi Ram that Nain 
Singh claimed his half share of the ancestral property, and 
that after discussion all the joint holders signed the agreement 
of the 4th December, 1905, appointing Ghasi Ram to partition 
the property and agreeing to aecept whatever partition he might 
make ; and this claim attd agreement were quite sufficient to 
effect a severance in inferest and to prevent the share of Nain 
Singh from passing by survivorship- It is true that the agree- 
ment was not specifically pleaded by the defendant Syed Kasam ; 
but he pleaded that Nain Singh was separate in estate, and 
relied in his written statement an the division of the property 
which resulted from the agreement, and their Lordships do not 
think that the agreement leading up to that division can be put 
out of account. The subsequent division of the property 
between the co-owners was accepted by all parties and is not 

said to have been unfair ; and there appears to be no reason 


1. (1866) 11 M. I. A. 75. 2, (1878)L. R 5I. A. 228, 
3. (1916) L. R. 43 I. A. 151: 31M. L. J. 455. 
4. (1917) L. R. 441 A. 159: 32 M. L. J. 42. 
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why it should be disturbed. In these circumstances the sale to 
Syed Kasam could not be set aside at the instance of the joint 
owners, but only (if at all) atgthat of the vendor or his represen- 
tatives ; and any proceedings for that purpose were statutg 
barred before the commencement of the suit. This is sufficient 
to dispose of the plaintiffs’ claim. 

For these reasons their Lordships will humbly advise His 
Majesty that this appeal should be allowed, that the decree of 
the Judicial Commissioner should be set aside and the 
decree of the District Judge restored, and that the respondents 
should pay the costs in both the Courts below and the costs of 


the present appeal. 


Solicitor for the appellants—E. Dalgado., 
Solicitor for the respondents—Downer antl Johnson. 
Kee Ve NI Appeal allowed, 


f 





IN THE PRIVY COUNCIL, 


PRESENT :—VISCOUNT CAVE, LORD SHAW, LORD PHILLI- 
MORE, SIR JOHN EDGE AND MR. AMEER ALI, 


Rani Bijai Raj Kunwar ... Appellant.” 
Z, 


Thakur Jai Indra. Bahadur Singh ... Respondent. 


(On appeal from the Board of Revenue for the United 
Provinces of Agra and Oudh and Connected Appeal from the 
Court of the Judicial Commissioner of Oudh). 


Will—Construction—Bequest of “ Sir’? lands —Possession of lands and a 
village given to wife for maintznance—Liability of village lo assessment of rent— 
Oudh Rent Act (XXII of 1886) S. 107 G. 


A Taluqdar in Oudh by his will devised his estate to his nephew and provided 
that his widow should be given five hundred rupees per mfnsem from the estate 
besides the '' Sir ” lands in her possession. Before his death he gave his wife 
cultivated lands.in eight villages and an entire village for her maintenance and 
put her in possession. In respect of the village (the subject matter of the sut 
he petitioned the Revenue authorities to enter it in the name vf his wife as 

‘maufi ” or rent free land and the entry was accotdingly inade At the first re- 
gular settlement the village was entered as “Sir ” in the possession of the wife, 
but it was siace entered as" mau". On the death of the testator in 1912, his 
nephew, wh? succeeded under the Will, sued the widow t> have the village asses- 
sed to rent under the Oudh Rent Act (XXII of (1886), S. ‘107 G. 

Heid, that the word " Sir ” used by an Oudh man includes also whole vil- 
lages assigned for maintenance and is not coufined to the restricted meaning given 
to it in the Oudh Rent Act (XXII of 1886) and that under the will the widow held 
the village rent free as proprietor for life. 
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Parcsati Kunwar v. The Deputy Commissioner of Kheri 1, distinguished. 


Thei® Lordships strongly condemaed the reckless waste of money for printing 
unneécessagy and irrelevant record and expressed a hope that the judges of the 
Court of the Judicial Commissianer will take such steps as will prevent in the 
fubure the continuance of whatstheir Lordships consider a scandal and a hind- 
rance to the proper administration of justice. 


Decree of the Board of Revenue reserved and those of the Gout of the 
Judicial Commissioner affirmed, 


Consolidated Appeals (No. 138 of 1918 and No. 16 of 1921 ) 
from a decree of the Board of Revenue, reversing a decree of 
the Commissioner of the Lucknow division; and from two 
decrees of the Court of the Judicial ` Commissioner, reversing a 
decree of the Subordinate Judge of Kheri, 

The respondent in the first of these appeals was the 
plaintiff in the swit brought in the Court of the Deputy 
Commissioner of Kheri to have the village of Chhauch in Oudh 
assessed for rent. The appellant was the plaintiff in the suit 
brought in the Court of the Subordinate Judge of Kheri for a 
declaration that she was entitled to hold the village rent free. 
The Board of Revenue held that the village was liable to.be 
assessed for rent while the Court of the Judicial Commissioner 
held that it was not so liable and granted the declaration, 
Both parties appealed against the decrees made against them, 

The facts appear fully in their Lordships’ judgment, 


[1922. Mar.], 16, 17, Dunne K. C and Amiend Jackson for 
the appellant: The Rani was in possession of the cultivated 
lands in the eight villages and of the village in question at the 
time of her husband’s death. The village had been previ- 
ously entered as ““ Sir" in the possession of the Rani, The 
word “Sir” in the will? should be construed to include 
the village. This view of the meaning of the word is supported 
by the passages in Sykes’ Compendium, pp. 167, 168; the Oudh 
Gazetteer and the Fyzabad Settlement Report. Under the will 
the Rani is the life proprietor of the village rent free. | 


De Gruyther K. C, aad K. Brown for the respondent: The 
respondent is the proprietor of the village, He is entitled to 
have the village assessed for rent. The word “ sir” used in the 
will cannot apply to an entire village. S. 76 of the Oudh Rent 
Act describes what the word “ sir ” means, and that description 
excludes the village. This is a case similar to Parbati Kunwar. 


V. Deputy Commissioner of Kheri 1, The provision in the will 
aaa a aaa POE gE Ta FA aaa ret aa rare aa ay meme WA IA AI 
1, (1918) L. R. 451 A. 111: 36 MSL. 74525. 
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1s satisfied because admittedly there are “ sir ” lands in the 
possession of the Rani, The testator had the village expressly 
registered as “ maufi ”. There is evidence that an entire vil- 


lage given for naalde is called “ guzara ” and not “sir ’s 

Dunne K, C. replied, 

1922, April, 10. The Judgment of their Lordships was 
delivered by 

Sir John Edge —These are two consolidated appeals. In 
the earlier of these appeals Rani Bijai Raj Kunwar is the appel- 
lant, and Thakur Jai Indra Bahadur Singh is the respondent. It 
is an appeal from a decree or order of the 16th December, 1916 
made by the Board of Revenue of the United Provinces of 
Agra and Oudh in appeal ina suit which was brought in the 
Court of the Deputy Commissioner of Kheri on the 19th March, 
1915, by the then manager under the Court of Wards of the 
property of Thakur Jai Indra Bahadur Singh, then a minor, 
against Rani Bijai Raj Kunwar, to have Rs, 5,542-11-9 assess- 
ed as rent on mauza Chhauch under S. 107-G of Act 22 of 1886. 
Inthe later of the two consolidated appeals Thakur Jai Indra 
Bahadur Singh is the appellant and Rani Bijai Raj Kunwar is 
the respondent. It is an appeal from two decrees, of the 31st 
January and 30th August, 1918, made by the Court of the 
Judicial Commissioner of Oudh in appeal ina suit which was 
brought in the Court of the Subordinate Judge of Lakhimpur 
on the 27th July, 1915, by Rani Bijai Raj Kunwar against 
Thakur Jai Indra Bahadur Singh for a declaration that she was 
entitled to hold mauza Chhouch for her life rent free, under her 
deceased husband’s will, and that the mauza was not liable to 


be assessed to rent during her lifetime It is to be mentioned 


here that a chak which is within mauza Chhauch is known as 
Chak Khakra. That chak belongs to other persons; in Chak 
Khakra nefther of the parties to these consolidated appeals has 
or claims interest or title Where mauza Chhauch is later 
referred to in this judgment, it is to be tnderstood that what is 
referred to is mauza Chhauch, excluding Chak Khakra. 


After the suppression of the Mutiny of 1857, the taluq or 


estate of Mahewa, which included mauza Chhauch, was in the 


Oudh Summary Settlement settled with Gajarang Singh ; he died 
in 1860, and his brother Girwar Singh succeeded to the estate. 
Girwar Singh died in 1865, and Balbhaddar Singh succeeded to 
the estate. Balbhaddar Singh died in 1898, and on his death 


PART XXI,] THE MADRAS LAW JOURNAL REPOR'S. ° 685 


his widow claimed to be entitled to the estate of Mahewa ; her 


clainf was resisted by Rajindra Bahadur Singh who was Bal- 
bhadtlar Singh’s son. He claimed to be entitled to the estate. 


These conflicting claims resulted in litigation, and ultimately 


the Board of the Judicial Committee of the Privy Council de- 
cided that Rajindra Bahadur Singh was entitled to the estate, 
and he entered into possession of the Mahewa estate in 1905 
or 1906. 

In the first Regular Settlement in Oudh mauza Chhauch 
(extept Chak Khakra) was, with plots of cultivated lands in 
eight other mauzas, recorded under the heading “ Sir ” as in 
the possession of the widow of Girwar Singh. By that entry 
in the Register it was meant that mauza Chhauch and those 
other plots had been given to her by Girwar Singh for her 
maintenance, Before the next regular settlement in Oudh the 
Revenue Authorities decided that in future in the Revenue 
Registers only such lands as were actually home farm lands of 
the Taluqdar should be entered under the heading of “ Sir ” 
and accordingly mauza Chhauch was then entered in the 
Revenue Register as ‘‘ muafr’’—that is, as rent-free land. 
When Raghubans Kunwar, widow of Balbhaddar Singh, took 
possession of the Mahewa estate ‘under her claim of title, she 
was entered in the Revenue Register as Muafidar of mauza 
Chhauch. 

After the decision in his favour of the Board of the Judi- 
cial Committee, Rajindra Bahadur Singh, on the 26th 
February, 1906, obtained, as owner of the Mahewa estate, pos- 
session of mauza Chhauch and of all those cultivated plots in 
the eight other villages, 

Rajindra Bahadur Singh, as the owner of the estate of 
taluq Mahewa, had powers to give, sell, mortgage or bequeath 
the taluq or any part of it to whomever he pleased, but his 
widow, should he leave one, would be entitled to maintenance 
suitable to her condition as his widow. Rajindra Bahadur 
Singh in 1911 handed over to Rari Bijai Raj Kunwar, his wife, 
possession of mauza Chhauch, and on the 1st September, 1911, 
he presented a petition to the Revenue Authorities, which, so 
far as is material, was as follows :— 

"1. The petitioner is the absolute owner of taluka Mahewa, district Kheri, 
and the village of Chhauch bearing the‘ hadbast’ (boundary) No. 249 forms 
part of taluka aforesaid. ‘The petitioner has all proprietary powers in respect of 
his taluka. 
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")2. The petitioner has given the entire village of Cbhauch to his wife as 

‘muafi.. The revenee of this village would be paid from the income ef the 

Taluka and the village would, always. remain in the possession a his wife, as 
revenue free, ‘muafi,' . 9 


“3. This application is therefore presented, and itis prayed that entries 
regarding mutation of names in favour of the aforesaid wife may be made in 
tie revenue department as herein prayed for and the village may be entered as 

' muafi ' under clause 6.” 


On that the Tahsildar ereported, on the 10th November, 
1911, to the Deputy Collector as follows :— 


“ SIR.—An application was made by Thakur Raj Iodar Bahadur Singh, 
talukdar of Mahewa, to the effect that he had given mauza Chbauch in pargana 
Kheri to his wife as muali, that its revenue would be paid from tbe taluka, and 
that it might be entered in the name of the Rani as muafi. An enquiry was made, 
A writing from the talukadar corroborates the conteats of the application. The 
talukadar has given mauza Chhauchha to his wife, the Rani, as muafi. As no 
document has been executed, mutation proceedings cannot be taken. Of course, 
as reported by the office, entries can be made in papers, under clause 6. In my 
opinion, there is no harm in making entries in this way, Under clause 6 A, 
under the head of ‘muafi, ia the column of remark, these words should be written: 
‘The whole of this village has been given by the taluqadar to the Rani as 
' muafi ?? for her maintenance.’ Hence this report is submitted to sanction the 
entries aforesaid.” 

Thereupon the Assistant Collector made the following 
order :— 

“ Claim for mutation of names in respect of mauza Chhauch, pargana Kheri. 


“ORDER: 
“I have no objection to the above being noted in the ee column, 


“ (Sd.) M. Abdul Latif Khan: Assistant Collector, 1st class. 
“11th December, 1912.” 


In the Register relating to mauza Chhauch it was accord- 
ingly entered that the village was “ rent-free land granted by 
the zamindar,” and under the heading “ Remarks” that— 
“The whole of this village is by way of Maintenance allowance 
of Bari Bahu Sahiba (the Rani Bijai Raj Kunwar) ,muafi on 
behalf of ‘ talukadar’ ” (taluqdar). It is not contended, on 
behalf of Rani Bijai Kaj Kunwar, that by the petition of the ist 
September, 191i, and those entries in the Register any in- 
defeasible title in mauza Chhauch for her life was conferred on 
her by Rajindra Bahadur Singh, or that he could not thereafter 
have sued under Act XXII of 1886 as amended by Act IV of 
1901, to have rent assessed upon the mauza, but it is contend- 
ed on her behalf that the petition of the ist September, 1911, 
and those entries in the Register consequent on it show that it 
was then Rajindra Bahadur Singh’s intention that Rani Bijai 
Raj Kunwar should hold mauza Chhauch for her life free of 
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liability to pay rent. In fact, she held the mauza from 1911 ` 


untilehis death rent-free, . 

Kajindra Bahadur Singh diad on the 1st October, 1912. 
Rajindra Bahadur Singh had, on the 14th June, 1907, made his 
will, which so far as it is material, is as follows :— 


l Will, 
“ I, Thakur Rejendra Bahadur Singh, Taluqadar of Mahewa, son of Thakur 
Sheo Singh, resident of Garhi Prasadpur, peréaining to mauza Madhaia, pargana 
and district Kheri, declare as follows :— 


ji This borrowed life is uncertain, and God has not as yet°blessed me witha 
son ; but I have a daughter, three years old. I havea strong hope that He will 
grace me with a male child. Therefore, in order to avoid a dispute in future, I 
make a will to the effect that ifa son is born to me, he will be the owner, and 
take possession of all my movable and immovable properties after my death, that 
in case] get more sons than one, the eldest will be the owner of all my estate 
according to the rul@é of succession to the ‘ gaddi,? and the remaining sons will 
get allowance ; that if no male child is born to me, then dear Jai Indar Bahadur 
Singh, alias Jhunnu Bhaiya, son of Kunwar Sheo Indar Bahadur Singh, who is 
the son of my own brother, Shall be the owner, and take possession of all the 
movable and immovable properties owned and possessed by me at the time of 
my death, or to which I bave a right of ownership, or possession of any kind, or 
to which I may acquire a Tight in future, without the exception of anything or 
right ; that Musammat Jai Raj Kunwar, my wife, shall get Rs. 500 per mensem 
from the estate in cash, besides the ' sir’ lands in her possession ; that my wife 


- Shall be the owner, and take possession of all my personal goods, such as 


clothes; ornaments, utensils used in eating and cooking, articles of decoration of 
the residential house, etc. ; that Rs. 250 per mensem shall be paid from the estate 
to my younger brother, Kunwar Sheo Indar Babadur Singh, who is living with 
me up to this time,-besides the ‘sir’ lands possessed by him and both these two 
allowances in cash shall be a charge on the estate, andthe person in possession 
of ths estate shall be liable f:r the same : that the person in possession of the 
' taluka ? shall be responsible to pay Rs, 50,000 for the expenses of each of the 
daughtérs who may be unmarried at the time of my death ; that if, God forbid, 
dear Jai Indar Bahadur Singh, aforesaid, die intestate without leaving a male 
child, then his nearest male heir descending from Mahendra Bahadur Singh, 
Narendra Bahadur Singh ai Sheo Indar Bahadur Singh, will be entitled to suc- 
ceed to the ' gaddi ‘and to be the owner of all the estate . . . .” 

Thakur Jai Indra Bahadur Singh is the nephew described in 
the will as Jai Indar Bahadur Singh, and Rani Bijai Raj Kunwar 
is in the will referred to as Musammat Jai Raj Kunwar, the testa- 
tor’s wife. i . 

Thakur Jai Indra Bahadur Singh did not succeed by right 
of inheritance to the-Mahewa estate or to any part of it; his 
title depends on the will, and such interest in the Mahewa 
estate as he has depends on the will. He took under the will, 
and not otherwise. On behalf of ` Rani Bijai Raj Kunwar it is 
contended that under the will mauza Chhauch (Chak Khakra 
excepted) passed to her for her life frée of rent, and that mauza 
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Chhauch will not vest in Thakur Jai Indra Bahadur Singh. until 
she has died, ànd that until that event shall have happened 
Thakur Jai Indra Bahadur Siggh will not be the proprieéor of 
mauza Chhauch within the meaning of Act XXII of 1886 as, 
amended by Act IV of 1901, or entitled to sue to have any 
rent assessed upon that mauza. That contention depends upon 
the true construction of the will, which involves the meaning 
of words in the will which have been thus translated by the 
official translator. “That Musammat Jai -Raj Kunwar, .my 
wife, shall get Rs. 500 per mensem from the estate in ‘cash 
besides the ‘sir’ lands in her possession.” That is the official 
translator’s rendering of the vernacular words in the will. In 
the judgment of the Board of Revenue of July, 1916, the words 
in question are translated thus: “To my wife for life five 
hundred rupees per mensem besides sirat makbuza will be given 
from the estate,” In their Lordship’s opinion the two transla- 
tions have the same meaning. Sirat is the plural of sir and 
sirat makbuza means sir lands in possession. It does not 
appear to have been doubted by any of the Courts in India that 
the “sir lands in her possession” passed by the-will to Rani 
Bijai Raj Kunwar as a rent-free estate for her life, But K 
question is, What did Rajindra Bahadur Singh mean by “ 

lands in her possession ” in his will, That he intended by his 
will to bequeath to Rani Bijai Raj Kunwar an absolute estate 
for her life in the “sir lands in her possession” and not merely 


a right of tenancy or other subordinate interest in them, and 


that he intended that she alone should be the proprietor of 
those lands during her life, their Lordships have no doubt. 


The Courts in Jndia who have had these suits before them 
arrived at different conclusions as to what Rajindra Bahadur 
Singh meant by the words “sir lands in her possession.” The 
Deputy Commissioner of Sitapur, we tried the Revenue 
Court in suit, reference to the words “sir lands possessed by 


her,” as he translated the will, stated in His judgment that— 


These last words must be taken to refer to the ' sir‘ lands possessed by 
the Rani at the time of the testator's death. The village in suit is not ' sir’ land 
in the strict sense of the term, but I think there can be tittle doubt that the word, 
‘sir is used by the testator in a loose sense, and signifies‘ land held as 
“guzara.' This is not seriously disputed by the plaintiff, It is then clear that 
the testator wished that the defendant should continue to hold her ‘ guzara' land 


rent-free for her lifetime,‘ 


` 
d 
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He, however, being of opinion that Thakur’ Jai Indra 
Bahadur Singh was proprietor, and was thus enfitled to sue to 
haveemauza Chhauch assessed togent, gave Thakur Jai Indra 
Bahadur Singh a decree assessing the rent. From his decree 
‘there was an appeal by Rani Bijai Raj Kunwar Singh to the 
Commissioner of the Lucknow Division, who in his judgment 
stated, in reference to Rajindra Bahadur Singh’s will; 


“By his will he bequeathed to his widow . . .and the‘ sir’ or ' guzara, 
land, . , . It had, before the talukdar's death, b-en duly entered as * guzara,’ 
held rent-free, 

“The present talukdar, nephew of the late talukdar, who is under the Court 

of Wards, succeeded to the property under the terms of the will, He sues now 
to have rent assessed, as the rent-free ' guzara’ of his aunt, the widow of the 
testator. 
- The Depity Commissioner has decreed the claim. It appears to me that 
the suit should never have been brought. The present talukdar, as represented by 
the Court of Wards, is willing himself to be benelited by the terms of the will. 
But he wishes to deprive his benefactor’s widow of the benefit, which was meant 
to accrue to her under the same will. We must clearly take it that the defendant- 
appellant is entitled under the terms of the grant o or will to hold this village rent- 
free for her life." 


The Commissioner of the Lucknow Division dismissed the 
Revenue Court suit. From that decree dismissing the suit 
Thakur Jai Indra Bahadur Singh appealed to the Board of 
Revenue, The Board of Revenue in their judgment said : 


“ It is urged by the respondent that under the Succession Act of 1865, she has 
devised (had devised to her) the land held by her as ‘ sirat makbuza,” 
and the effect was to give her a proprietary title for life, Itis furthe? 
urged that, as the village in suit was held by her in the same wav as she had 
held the other lands at the time of the will, that the result of the will also 

was to confer on her a proprietary grant for life of this village, It may be admit- 
ted that the words ' sirat makbuza ‘in the will were certainly intended to cover 
the rent free grants held by fer at the time of the execution of the will, The 
appellant argues, however, that there is a great difference between a whole 
village and plots of fand within a village, seats numerous the latter might be 
and that a whole village could not be termed ' ' however loosely the word is 
used, and that the fact that the previous Wa ZA a separate application in 
1911 about the whole village clearly shows that he meant to differentiate it from 
the other land, and for this, argument there isa good deal to be said.” 


In the result the Board of Revenue held that S. 107 G of 
Act XXII of 1886 as amended by Act IV of 1901 applied, and 
made a decree assessing mauza Chhauch to rent. From that 
decree Rani Bijai Raj Kunwar has appealed to His Majesty 


in Council. 


The Subordinate Judge of Kheri, before whom the civil, 


suit first came, framed six issues, the first of which was, “ Is 
R—87 
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Pic. the suit not cognizable by the Civil Court?” He held 
Rani Bijai that the questions whether the plaintiff (Rani *Bijai 
Raj svete Raj Kunwar) was “ entitledg to hold the village (Mauza 
Jai Tndra Chhauch) rent-free as a life interest bequeathed to her. 


ag’ under her late husband’s will and that she is not liable 
ie Joh to assessment of rent during her lifetime’ were exclusively 
s5 onn 


Edge. for the Court of Revenue, and by his decree dismissed the 
suit. Rani Bijai Raj Kunwar appealed from that decree to 
the Court of the Judicial Commissioner of Oudh, The learned 

. Judicial Commissioners on the appeal held that the Civil Court 
had jurisdiction to entertain the suit for a declaration of Rani 
Bijai Raj Kunwar's legal title to mauza Chhauch under her 
husband's will, but that the Civil Court had not jurisdiction to 
give her a declaration that mauza Chhauch was not liable to be 
assessed to rent during her lifetime, and remanded the suit to 
the Court of the Subordinate Judge for thetrial of certain issues, 

The suit on the remand came before another Subordinate 
Judge, who apparently was not himself familiar with the popular 
descriptions in Oudh applied to lands held for maintenance. 
He recorded much evidence onthe subject. One of the 
witnesses, who had been for some years a Naib Tahsildar in 
Lakhimpur, said : “ Every sort of cultivated land, whether rent 
free or assessed to rent, and whether held by grantee, or Shan- 
kalapdar, and under proprietor or ordinary tenant, is commonly 
‘called sir, I never heard a whole village called as sir of any 

body, though I heard a whole village called a guzara of a 
guzaradar.” The Subordinate Judge’s comment on the Naib 
Tahsildar’s evidence was: “ His evidence goes to show that 

«e when a member of a Taluqdar’s family * qultivates guzara land 
given to him and calls it his sir, others also call it by the same 
name.” Another witness said: “ Thakur Rajindra Bahadur 
Singh thought that land given to the members of a Taluqdar’s 
family for their guzara are called their sir, He considered the 
village Chhauch to besir of ‘the plaiftiff (Rani Bijai Raj 
Kunwar).” There was much other evidence and in conclusion 
the Subordinate Judge found that “the word sir is used in 
common parlance to describe a muafi grant of plots of land 
made to a member ot the Taluqdar’s family for maintenance, 
but that a whole village assigned for a similar purpose is not 
called by the name ofsir. . . , I find that the words ‘ sirat 
makbuza’ were used in the will in this sense. 


(d 
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On the return to the order of remand the learned Judicial 
Confmissioners proceeded to consider what Rafindra Bahadur 
Singh meant by the term “sirat-makbuza” (sir lands in posses- 
e Sion) which he used to describe the bequest to his wife Rani 
Bijai Raj Kunwar. They considered that the opinions express- 
ed by the witnesses on that subject did not possess any parti- 
cular value for the decision of that question. It has not been 
shown to their Lordships that the Judicial Commissioners for- 
med an incorrect estimate of the value of that oral evidence. 
The learned Judicial Commissioners took, in their Lordship’s 
= Opinion, safer ground for the consideration of that question in 
the history of the manner in which mauza Chhauch had been 
dealt with since it had been settled. with Gajrang Singh, and 
Particularly by “Rajindra Bahadur Singh. They also placed 
great reliance on the introduction to the late Mr. Sykes’ well- 
known and valuable compendium of the law relating to the 
Taluqdars of Oudh, and quoted the following passage which 
occurs in Mr. Syke’s observations on the various classes of sir 
in Oudh. Mr, Sykes, in discussing that subject, stated that :— 


“ Amongst the various classes of sir under proprietors wh» never had the 
fulland exclusive proprietary right of the whole village is the land frequently 
assigned to the junior branches of a family for their support, instead of breaking 
up the estate and giving them the ancestral shares to which they were entitled, 
Such appanages are known in Oudh by the name of sir. They also form one and 
the chief class of Jewan Birt, which is a name also sometimes applied to this 
class or sir. Whole villages assigned in this way were also called Bhayal 


villages.’ 


In support of that statement by Mr. Sykes, the Judicial 


Commissioner quoted a passage from Volume I of the Oudh 
Gazetteer of 1877, which was published under the authority 
of the Government, aad a passage from the Fyzabad settle- 
ment Report of91880, The passage from the Oudh Gazetteer 


is as follows :— 
“ Second, it was cẹəmmon to assign to lhe junior branches of a family certain 
lauds for their support, instead of giving them the ancestral shares to which they 


were entitled, Such appanages were ako known as sir.” 


“The passage quoted from the Fyzabad Settlement Report 


“runs thus :— 

233, Sir is in most cases an appwage of proprietorship, the Jands 
constituting the home farm of a proprietor. lIt is the name, too, given to the lands 
assigned to the junior branches of a family in lieu of the ancestral share to which 
they were entitled, 


The Judicial Commissioners did not overlook the fact that 
the passages which they quoted from the Oudh Gazetteer and 
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P. C. the Fyzabad Settlement Report had reference to the District of 


Rani Bijai Fyzabad and not to Oudh generally. They observed in their 


Raj plas judgment : “The above quoaations refer to the district of 


Jai Indra Fryzabad, but the meaning of the word sir given therein appears e 
Bahadur 





Singh. to us clearly to be a meaning which was applied generally in ` 
re Oudh. Nor did the Judicial Commissioners overlook S, 108 of 
Edge. Act XXII of 1886, which enacted how the term “sir” should be 


understood officially in Oudh, In reference to that section 
they said “ The restricted meaning of the word sir given in Act 

° XXII of 1886 is a meaning based to some extent upon the mean- 
ing of the word in the Province of Agra, aud is largely the 
creation of the English Revenue Authorities. We- consider 
that the learned Counsel for the appellant (Rani Bijai Raj 
Kunwar) is correct in his contention that the word sir used by an 
Oudh man would bear the meaning assignedto it by Mr. 
Sykes, and would not be confined to the meaning which it bears 
in Act XXII of 1886.” Their Lordships see no reason to dis- 
agree with that conclusion of the learned Judicial Commis- 
sioners, 


Referring to the history of taluga Mahewa, the Judicial 
Commissioners correctly stated in their judgment that mauza - 
Chhauch excepting Chak Khakra which belonged to another and 
distinct family and) cultivated plots in eightiother villages of the 
taluqa were in the possession of Rani Bijai Raj Kunwar at the 
time of her husband's death; that some of those plots had 
been handed over to her by her husband, Rajindra Bahadur 
Singh in 1907, and the remainder of them in 1908; that he had 
instructed = MA wwa Sham, ontesed in tba Rarene 

° Register in her name; and that those plets of cultivated lands 
had been entered into the first Regular Settlement as the “sir” 
of the widow of Girwar Singh, The Judicial Commissioners 
also state that the Counsel who appeared before them admitted- 
that those plots of cultivated lands in the eight villages were 
sirat-maqbuza, and must be given to Réni Bijai Raj Kunwar » 
ender the terms of the will, but he contended that mauza 
Chhauch could not pass to her under the description of sirat- 
maqbuzha. The Judicial Commissioners came to the conclu- 
sion that in 1911 Rajindra Bahadur Singh had given mauza 
Chhauch (excepting Chak Khakra to Rani Bijai Raj Kunwar as 
rent-free, and that the description sir-maqbuzha included mauza 
Chhauch (less Chak Khakra), and that under the will she took 
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an estate for her life in the taluga free of rent, and they gave 
her a Yecree declaring that she “ is’ entitled to hold possession 
during her life of the village @hhauch, less Chak Khakra, 
pargana and district Kheri, under the will dated the 14th June, 
1907, executed by Thakur Rajindra Bahadur Singh, the late 
Taluqdar of Mahewa.” From that decree Thakur Jai Indar 
Bahadur Singh has appealed to His Majesty in Council. 

After a careful consideration of all the facts in these con- 
solidated appeals, their Lordships have come to the conclusions 
_ that the words sirat-maqbuza in the will did apply to and cover 
not only sir lands which might be accurately described as Sit.” 
but also mauza Chhauch (less Chak Khakra), and that Rajindra 
Bahadur Singh, in confirmation of his gift of 1911 to his wife, 
Rani Bijai Raj Kunwar, of mauza Chhauch (less Chak Kharta) 
rent-free for her life, did by his, will intend to bequeath, and 
did bequeath, to her mauza Chhauch (less Chak Khakra) for 
her life as a proprietor, and without any liability to have it 
assessed to rent; and they also are of opinion that Thakur Jai 
Indra Bahadur Singh, who takes his interest in taluq Mahewa 
under that will, and whose only title to any part of taluq 
Mahewa is under that will, cannot repudiate the condition of 
the will that mauza Chhauch should be held by Rani Bijai Raj 
Kunwar for her life rent-free, 


It has been contended on behalf of Thakur Jat Indra 
Bahadur Singh in these consolidated appeals that the decision 
of the Board in Parbati Kunwar v, The Depuly Commissioner of 
Kheri and another 1 governs this case, Phat contention was 
based on a misconception, In that case the plaintiff, who sued 
for an enhancement oferent, was the “ proprietor ” of the mahal 
there in questioa within the meaning of S. 107A of Act XXII 
of 1886 as amended by Act IV of 1901, and was suing a thika- 
dar who held under a lease. In this case Thakur Jai Indra 
Bahadur Singh is not a proprietor of mauza Chhauch or of 
any part of it, and will not be ‘the proprietor while Rani Bijai 
Raj Kunwar continues to be the proprietor for her life, and Act 
XXII of 1885 as amended by Act IV of 1901 does not apply. 

Their Lordships will humbly advise His Majesty that the 
appeal in which Rani Bijai Raj Kunwar is the appellant should 
be allowed with costs, and the decree or order of the Board of 
Revenue of the United Provinces of Agra and Oudh of the tóth 


1. (1918) L, R. 45 I. A. 111, 
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December, 1916, be set aside and the decree of the Commis- 
sioner of the Lucknow Division of the 7th January, 1916, be 
restored and affirmed, and tat the appeal in which Thakur Jai 
Indra Bahadur Singh is the appellant be dismissed with costs 

In parting with this case their Lordships desire to add one 
further observation upon a matter which in other cases has 
often before been animadverted upon, but apparently with 
small result, namely, the manner in which the record in Thakur 
Jai Indra Bahadur Singh’s appeal has been prepared. When 
this record, which consisted uf 1,134 pages, was received by 
the Registrar of the Privy Council it appeared to him thata 
large part of it, consisting of lists of property in tabular form, 
was unnecessary for the purposes of the „appeal, and he 
communicated this view to the London solicitors with a 
suggestion that Counsel should be consulted as to eliminating 
this portion of the printed book. As a result the parties agreed 
between themselves, on the advice of their Counsel, to omit 
over 800 pages, which were taken out of the books and not 
referred to again, and this shows that they should never have 
been included. The persons primarily responsible for -this 
recless waste of money were no doubt Thakur Jai Indra 
Bhadur Singh and his advisers in India, and had he won the 
appeal he would certainly not have received any costs in res- 
pect of this part of the record. But at the same time their 
Lordships think that a duty lies upon the Court to exercise 
control upon the wholesale inclusion of irrelevant documents, 
a duty which in this case was certainly not performed. A few 
weeks ago, in another appeal from the same Court, their Lord- 
ships drew attention to the fact that the record contained at 


— least 781 unnecessary pages, and they do şo again withthe 


earnest hope that the Judges of the Court of the: Judicial Com- 
missioner will take such steps as will prevent in the future the 
continuance of what their Lordships consider a scandal and a 
hindrance to the proper administration of justice. 
Solicitors for the appellant : James Gray and Son, 
Solicitors for the respondent : T. L. Wilson & Co, 


K. V.L, N. Appeal allowed, 


d 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT:—MR, JUSTICE SPENCER AND MR. JUSTICE 


DEVA BOSS. è 
Natarajulu Naicker ... Appellam* (2nd Defendant) 
V, 4 
Subrahmanian Chettiar and Respondents (Plaintiffs and 
nine others sh Defendants 1, 3 and 4.) 


Paper Currency Act, I of 1910, S. 26—Mortgage deed for indebtedness evi- 
dence by promissory notes payable to bearer on demand—Whether consideration 
tllegal—Promissory notes made payable to bearer on demand—Whether admis- 
sible in evidence-—Original rate of interest in a bond, whether can be reopened in 
the absence of undue influence—Loan when for an illegal or immoral purpose, 

Where the consideration for a mortgage is the defendant's indebtedness as- 
certained upon settlement of accounts, of which promissory notes made payable 
to bearer on demand &re evidentiary, the consideration for the mortgage is not 
unlawful and the mortgage is not void on that account. 

Promissory notes made payable to bearer on demand although they are pro- 
hibited under S. 26 of the Paper Currency Act are not inadmissible in evidence ; 
and they may be used as acknowledgments of liability. 

Nachimuthu Chetty v. Andiappa Pillay 1 78 followed 

In the absence of undue influence the original rate of interest payable under a 
bond cannot be reopened. 

Ponnusami Pillai v. Nadimuthu Chetty 2 and Aziz Khan v. Dantchands 
followed. . 

Where money is Jent with the knowledge and object that it will be applied for 
an illegal purpose it cannot be recovered ; but where the lender merely hands it 
over into the absolute control of the borrower and the borrower afterwards em- 
ploys it illegally there is nothing in’ law to prevent the lender recovering the 
amount. 

Pearee v. Brookes 4 followed. 

Appeal against the decree of the court of the Subordinate 
Judge of Madura in O. S. Nos, 86 and 79 of 1917. 

L. A. Govindaraghaya Aiyar for appellant. 

T, R. Ramachatdra Aiyar, B. Sitarama Rao, and 
S. R. Muthuswaify Iyer for respondents. 

The Court delivered the following 

Judgment:—The decrees from which the second defen- 
dant's legal representative appeals, the second defendant having 
- - ° a - 2 « * ;* 
since died, were passed in suits brought by three plaintiffs to 
enforce by the sale of mortgaged properties two hypothecation 
bonds executed by first defendant, the elder brother of second 
defendant in a joint Hindu family managed by the younger 


brother, second defendant. 


*Appeals Nos. 183 and°331 of 1919. 3rd March 1922. 
1. (1917) M. W. N. 778. 2. (1916) 33 M. L. J. 302. 
3. (1918) 23 C. W. N. 130 P. C. 4. L. R. 1 Exch, 213, 
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The principal “of the hypothecation deed concerned in 
appeal No. 33f is Rs. 1,250 and the principal of the hypotheca- 
tion deed concerned in Appeal No. 183 is Rs. 7,500. œ 

The first defendant after sowing his wild oats and hope-, 
lessly encumbering his half share of the ancestral estate in 
deing so, proceeded to convey his interest in the family pro- 
perties to his brother for Rs. 35,090 by means of an unregister- 
ed sale-deed in consideration of second defendant’s under- 
taking to discharge the first defendant’s debts ; but as 
he neglected to complete it, second defendant had to compel 
specific performance of his contract by means of a suit and get 
a sale-deed executed by the court on behalf of the first defend- 
ant in favour of the second defendant in the present suit. 

At the trial the defence of both borthers fo these suits was 
that the hypothecation bonds were not fully supported by con- 
sideration, only Rs. 500 having passed for the bond of Rs, 1,250 
and only Rs. 2,880 for the bond of Rs, 7,500, and that even the 
smaller amounts of which payment was admitted were paid 
for being spent for immoral purposes, It was also contended 
that the rate of interest secured by these bonds was penal and; 
should be relieved against. 

` The learned Subordinate Judge found that the bonds were 
fully supported by lawful consideration and gave the plaintiffs 
decrees accordingly. He found the interest to be penal and in 
one case reduced the rate from 30 per cent per annum compound 
interest, on default of payment of the principal sum which bore 
simple interest, at 24 per cent to 25 per cent simple interest 
and in the other case from 21 per cent compound interest on 
default of payment of the principal whigh bore simple interest ; 
at 18 per cent to 194 per cent simple interest. , 

At the trial and at the hearing of the appeals a special 
case was attempted to be made out of the fact that on the date 
when the bond for Rs. 7,500 was executed and a promissory 
note for Rs. 1,000 principal arfd interest thereon was thereby 
discharged a sale deed of land for a price of Rs. 1,500 was exe- 
cuted by the second plaintiff in favour of Vijayalakshmi, a 
dancing girl of Palni who was the first defendant's concubine, 
and, that according to the endorsement on the promissory note 
Rs, 1,222 of the proceeds of the sale went towards the discharge 
of the promissory note drawn in. favour of second plaintiff's 
brother-in-law Rajanan 4lias Subbaya Chetty. The suggestion 
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is that in order that first defendent might fulfil his obligation 
to the purchaser on account of his co-habitatidh with her, 
the momey-lending plaintiff sold land belonging to him and 
by that means increased the indebtedness to himself of the spend- 
thrift whose estate he coveted. It is therefore argued on the 
analogy of Pannichand v. Nanoo Sankar Tawker land Canaan 
v, Bryce 2 and other English cases that the whole transaction 
under which the plaintiff lent money t6 the first defendant was 
tainted with immorality and so is not enforcible. 

But there is no allegation, much less proof, that the land 
which was the subject of the sale-deed was given to Vijaya- 
lakshmi as a reward for concubinage, or that the money 
borrowed by first defendant went to compensate second plaintiff 
for the loss of tlfe land, although both brothers, first and 
second defendants, were examined as defence witnesses and 
might have stated the fact if it was true. Nor were the first 
and second plaintiffs cross-examined when they were in the 
witness box as to the necessity for selling this land at that 
particular time or as to the application of the sale-proceeds. 
Everything has been left to be inferred from the circumstances 
that Vijayalakshmi was the name of one of the girls taken by 
first defendant to Madras for the Christmas festivities, that he ad- 
mittedly lived with them there for one week, that Vijayalakshmi’s 
house is in Palni where also second and third plaintiffs live, and 
that she bought a house from the second plaintiff on the same 
date that the two plaintiffs lent money under a hypothecation 
bond to the first defendant, The cash paid under that bond 
to Rajanan Chetty actually fell short of the price paid for the 
land, if the recitals are true? This is the only item to which 
the appellant’s vakil has been able to point as savouring of 
immorality. As regards the rest of the money borrowed by first 
defendant, it has been left to be deduced from mere suspicion 
that first defendant spent it on immoral objects with the con- 
nivance of the plaintiffs... There is no evidence that it was 
part of the contract between the parties that the money should 
be so applied. In Pearce v, Brooks 3 Pollock C, B. referring to 
Cannan v. Bryce 2 distinguished between cases where money is 
lent with the knowledge and object that it may be applied to an 
illegal purpose and cases where the lender merely hands it over 

1. (1908) 18 M.L. J. 456. 2. (£819) 3 B. aud Ald 179 : 106 E. R. 628. 
3. (1866) L. R. I Ex. p. 213. 
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into. the absolute control of the borrower and the borrower 
afterwards employs it illegally. The doctrine Ae Turpi 
Cause non Oritur actio is expressed in S. 23 of the Indian Con- 


tract Act which declares that the consideration or object of an 


agreement is lawful unless the Court regards it as immoral orop- 
posed to public policy and under S. 10 it is necessary that both 
the consideration and the object should be lawful for an agree- 
ment to become a bihding contract. The recitals of the 
promissory notes and the hypothecation bonds afford no 
indication that the moneys were borrowed with the immediate 
object of being spent upon prostitution. The lower Court has 
found (and we think rightly found) that the first defendant was 
a man of reckless and extravagant habits who had no regard 
for money and who spent it in an extravagant fashion and that 
he was in all probability keeping company with dancing girls. 
But, as the learned Subordinate Judge observes, there is no 
proof that the plaintiffs joined the first defendant in his reckless 
ways or that they knew that he was spending the money that 
he borrowed of them, for immoral purposes and that with that 
knowledge they made the advances. The first defendant was 
not a minor nor a man who had recently attained majority, and 
there is no issue or finding that he was under the undue 
influence of the plaintiffs. The defence thus failed to make 
out a case that any part of the lending was vitiated by 
immorality. As to the extent to which the suit mortgages 
were supported by consideration, the recitals in the documents ` 
are borne out by entries in the plaintiff’s ledger and day book. 
Defendant’s second witness deposed that the first defen- 
dant admitted having received censideration for one docu- 
ment, Ex, A, and.plaintiffs’ second Witness spoke to considera- 
tion having passed for the other doctment, Ex. E, and . 
the Sub-Judge believed him. Plaintiff’s witness No. 5 who 

wrote both A and E stated that consideration was paid to the 
first defendant for both documents. The first defendant pre- 
varicated and repeatedly contradicted himself, first saying that 
Rs, 1,000, were paid for Ex. A and then denying it. He says he 
received Rs. 2,500 for Ex. E though he signed for Rs. 7,500. 
He states that when he asked for the remaining Rs. 5,000 the 
defendant took him to an. arrack shop and made him drunk, 
Yet he raised no objection to the document being registered 
and'in his written statement he did not advance the plea that 


I 
e 
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he was intoxicated and incapable of knowing what he was 
doing & the time of execution of the suit document. 


Such being the state of the eWidence the lower Court’s 
fitwling on the first issue that the bonds are fully supported by 
consideration must stand undisturbed. 


The next attack on the plaintiff’s case is based on the 
fact that the form of the promissory netes Exs, B, C, F, F-1, G, 
G2, H and H-1 offends against S. 26 of the Paper Currency Act 
IT of 1910 in that they are made payable to bearer on demand. 
This is an illegality which the law makes punishable as an 
offence, This Court has held in Chidambaram Chettiar v. 
Ayyaswamt Thevan! and Nachimuthu Chetty:v, Andiappa 
Pillai 2 that promissory notes in that prohibited form are not 
enforcible at law and suits cannot be maintained on them as 
such, It1is argued that as these promissory notes which are 
forbidden by law form the greater part of the consideration for 
the suit hypothecation bonds, the consideration for the bonds 
is unlawful and consequently the bonds are void agreements. 


But the real consideration for the hypothecation bonds is 
the first defendant’s indebtedness ascertained upon settlement 
of accounts, of which the promissory notes are evidence 
and the liability for the debts will remain evenif the notes 
are unenforcible. See 4yyaswami Pillai v. Guruswami Naicken 3 
Shanmuganatha Chettiar v, Srinivasa Iyengar + and Nataraja 
Naicken v. Ayyaswami Pillai 5. There is no provision of law 
making promissory notes in a prohibited ferm inadmissible in 
evidence as there is in respect of unregistered documents under 
S. 49 of the Indian Regist#ation Act or in respect of unstamped 
documents under S. 34 bf the Indian Stamp Act. We have 
_ therefore held in Nachimuthu Chetty v. Andiappa Pillai 2 that 
they are admissible in evidence as acknowledgments. For these 
reasons the suits which are on the hypothecation bonds will not 
fail on account of the prohibited „form of,the promissory notes 
which they discharged. 


_ The last objection as to the rate of interest remains to be 
disposed of. In the absence of a finding that there was undue 
influence the original rate of interest cannot be reopened. Vide 


—, 
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Ponnuswami Naickenv. Nadimuthu Chettey 1 and Aziz Khan v. 
Dand Chand 2. The rates to which the Subordinate Judge has 
reduced the interest payable in default appear to be fair and 
reasonable and we think we should not interfere with them. ye 
In the result both appeals are dismissed with costs. Time 
for redemption is extended to a date six months from to-day. 


C. A, S, .—— Appeals dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


PRESENT :—SIR WALTER SALIS SCHWABE, K, C., CHIEF 
JUSTICE AND MR..JUSTICE WALLACE, 


P. R. Srinivasa Aiyangar ... Appellant* (Judgment-debtor.) 


\ 
v. 


S, L. Narayana Rao ... Respondent (Assignee 
decree-holder). 


Limitation Act, Art. 182 (5) — Foreign <decree—Decree of a Mysore 
Court—Applications made to the Mysore Court for steps in aid of executron— 
Decision by Mysore Court that execution of the decree not barred by limitation— 
Application to excoute the decree made to a British Indian Court—Whether deci- 
sion of the Mysore Court res-judicata—The Law of Limitation applicable to such 
a case—Whether steps in aid taken in Mysore will save lime—Whether order 
transmitting the decree for-execulion is a judicial order. 


A decree for costs of the District Court of Mysore of the 19th of June 1911 
was attempted to be executed in Madras through the Presidency Small Cause 
Court at Madras in 1912 and 1914. The papers were sent back in April 1914 to 
the District Court of Mysore by the Small Cause Court, Madris, owing to want 


of jurisdiction on the part of the latter Court. In December 1916 an application 
was made to the District Court of Mysore to transmit the decree to the High 
Court which on appeal to the Chief Coutt of Mysore was held tobe in time 
under the Mysore Law of Limitation which corresponds to clause 5 Art. 182 of 
the Indian Limitation Act. A certified copy of the decree was transmitted to the 


Madras High Court and an application was made to that @ourt for leave to exe- 
cute that decree. 


On objection being taken that the execution was barred by limitation, held 
that it was in time and not barred. The applications to the Mysore Court in 
1916 and 1918 are steps in aid of execution within the meaning of Art. 182 
clause 5 of the Limitation Act and would thereforé save tie present application. 

An order for transmitting a decree and the other connected papers to another 
Court for execution is a judicial order and not a mere ministerial Act, 

The adjudication by the Chiet Cour: that the application for transmission 
was not time barred has the effect of res judicata in British India under S. 13 
of the Civil Procedure Code and it is not open to the British Indiau Courts to say 
that the Mysore Law was not correctly laid down by the Chief Court. 





* O. S, Appeal No. 40 of 1921. š * 24th August, 1922. 
1. (1917) 33 M. L. J. 302. 2. (1918) 23 C. W. N. 130 (P. C.) 
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The system of law according to which a step in aidof execution is to be 
taken is the law of the place where thejapplicat'on is madee which wili generally 
be the place of the origin of the decree. 

Observations made on the soundnésg of Peirce Leslie v. Perumal 1. 

Per Wallace, J.:—Where a foreign decree is sought to be executed in British 
India, the British Indian Courts cannot order the execution of the decree, if its 
execution is time barre dunder British Indian Law. 

On appeal from the order of the Honourable Mr. Justice 
Kumaraswami Sastri, dated {st March 1921 and made in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in the application for execution of the decree of 


the District Court of Mysore in O. S, No. 3 of 1909-1910, 


A, Krishnaswamy Iyer, and S. Doraiswami Atyar, for appel- 
lant. 


L. S. Veeraraghava Iyer, for respondent. 
The Court delivered the following 


Judgments :—The Chief Justice :—This appeal is from 
an order of Kumaraswami Sastry, J, granting an application 
to execute a decree for costs of the District Court of 
Mysore. The judgment debtor objected on the ground that 
it was barred by limitation. ‘he facts so far as they are 
relevant are that the original decree was dated June 19th, 
1911, and that in 1912 and 1914 attempts were made to 


execute the decree through the Small Cause Court, Madras,- 


which failed through want of jurisdiction of that court and 
ended in about April 1914 by the sending back of the papers 
in the case by the Small Cause Court to the District Court of 
Mysore. Im December 1916 an application was made to the 
District Court of Mysore to transmit the decree to the. Madras 
High Court which failed owing to there being an attachment 
on the decree. A further ‘application of the same nature was 
made on March 15, 1918 which application was dismissed by 
the Mysore District" Court on January 30, 1919 but granted on 
appeal by thé Chief Court of Mysore on July 21, 1920. 


In pursuance of that order, a certified copy of the decree 
has been transmitted to this Court. and the application in this 
case is for leave to execute that decree. The period of limita- 
tion in such cases is provided by Article 182 clause 5 of the 
Limitation Act of 1908 under which thetime from which the 
period of limitation begins to run is the date.of applying in 
accordance with law to the proper court for execution to 
take some steps in aid of the execution of the decree, It is 
common ground in this case that.if the applications to the 
Mysore Court of 1916 and 1918 are steps in aid of execution, 
this application is in time,*whereas, if they are not steps in aid 


1. (1917) I. L. R. 40 M. 1069. 
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of execution, this application is barred by limitation. The 
application of th® 15th March, 1918 to the District Court and 
the subsequent appeal were atfended and argued by both the 
parties and the point was then raised and fully argued that the 


application to transmit the papers with a view to obtaining 


execution by this court is not a step in aid of the execution of 
the decree, and the Full Bench of the Chief Court of Mysore 
(vide Mysore Chief Court? Reports Vol. 25, page 298) 
decıded that it was according to the law of Mysore 
a step in aid of execution. The law of limitation 
contained in clause 5, article 182 of the Mysore Act is 
identical with clause 5, article 182 of the Indian Limitation 
Act. The difficulty arises owing to the fact thata converse 
case of the transmission of papers from this court to a Native 
State for the purpose of obtaining the assistance of the Court of 
that Native.State in executing a decree of a Court in this Presi- 
dency came before a Full Bench of this court in Peirce Lesli v. 
Perumal 1 and it was there held thatisuch a step was not a step 
in aid of execution. We therefore have the anomalous position 
thatin interpreting statutes in identical terms, the Chief Court of 
Mysore has held that an application to transmit the papers in a 


.Mysore case to this Court is a step in aid of execution, while 


this court has held'that the application to transmit the papers 
in a Madras case to Travancore is not a step in aid of execution, 
The question to be considered is according to that system of law, 
whether the step taken is or is not a step in aid of execution, and 
in my judgment of the law to be considered is that of the place 
where the application is made which‘will generally also be the 
place of origin of the decree and I think “that clause 5 of the 
Article 182 of the Indian Limitation Act must be read to mean 


“to take some step which, according to the law of the place | 


where the application therein referred to has to be madg, is a 
step in aid of execution’. It follows that itis the law of 
Mysore that has to be considered. e By S, 13 of the Civil Pro- 
cedure Code a foreign judgment is conclusive as to any matter 
thereby directly adjudicated upon between the same parties. 
There has in this case been a Foreign judgment on this matter 
directly adjudicated upon between the same parties, namely that 
according to the law of Mysore this is a step in aid of execution 
and I think that under that section, it is not open, whatever 


1, (1917) I. L. R. 40 Mad, 1069. 
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this court might have said in such cases, to an unsuccessful 
party to the application in Mysore to contend here that the 
lay of Mysore is otherwise. I should add that I do not 
agree with the contention addressed to us that the order appli- 
ed\for in Mysore was an application for the mere performance 
of a ministerial act, it was an application to the court in its 
Judicial capacity and the court’s order was a judgment. Fur- 
ther apart from this section, thére is in this case a decision to 
this effect by the highest court in Mysore. In my judgment 
the fact that a Full Bench of this Court holds that the law in 
British India is otherwise is not a sufficient ground for this 
Court to hold that the Chief Court-of Mysore has interpreted 
the Mysore Statute wrongly although the Statutes are in iden- 
tical terms. «It follows that as the step is to bea step which 
according to the law of Mysore is a step in aid, in my judgment 
we are bound to hold that this application to transmit the 
papers here was a step in aid of the execution of the decree. 

I desire to add this, that the question whether a similar 
application to transmit the papers would have been a step in aid 
if made in British India, in the view that I have expressed, does 
not arise for decision, Ifit did I should feel myself bound by the 
decision of the Full Bench of this Court in Peirce Leslie v. 
Perumal 1. I must however, not be taken to agree with that 


decision. It has been strongly disapproved of by a Divisional - 


Bench in Janardan Govind v., Narayanakrishnaji 2, The point 
has been argued before us and the inclination of my mind is to 
agree with the Bombay decision and not with that of the Full 
Bench of Madras, and if the same point arises again, I should 


wish to have it reconsidered by a Full Bench. For the reasons , 


given above the appeal must be dismissed with costs. 


Wallace, J. :—The District Court of Mysore has transmitted. 


to this court, at the request of the respondent for purposes of 
execution in this court a decree of that court in which he is the 
assignee-decree-helder, a gertificate of non-satisfaction and a 
copy of the decree and previous execution orders. There is in 
force a reciprocal working arrangement between the courts in 
the Madras Presidency and those in Mysore State under which 
a decree obtained in one locality may be executed in the other 


on application by the decree holder, provided he has arranged - 


with the court of.the former locality to transmit to the latter a 
1. (1917) I. L. R. 40 Mad. 1069. 2. (1918) 1, L, R., 42 Bom. 420. 
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copy of the decree, a certificate of non-satisfaction, and copies 
of previous order? in execution, It was contended before the 
District Court of Mysore by thg present appellant, the judg- 
ment-debtor, that the execution was time-barred. He succeed- 
ed in that court but in the chief courtto which he took the 


‘matter in appeal he failed. Now the respondent seeks to exe- 


cute his decree in British India. The appellant urges the same 
ground, namely, that the execution is time-barred. The point, 
on which for the purposes of this appeal, the discussion of the 
question of limitation arose was whether the application to the 
District Court of Mysore dated 9-12-16 continued by a further 
application dated 1 5-3-18 to transmit the decree to this court was 
or was not a step inaid of execution. That court and the Chief 
Court of Mysore on appeal held that it was and fhat execution 
was not time barred. The appellant invitesus to hold that it 
was not a step in aid of execution and therefore the decree is 
time barred, That is his stand point and the only one which he 
has taken in this appeal. | `: 

Three points arise : first of all, whether the judgment of 
the Chief Court is res judicata and binding on the appellant 
by force of S. 13 of the Civil Procedure Code, secondly 
whether, if not, this court can give an independent finding on 
that point, and thirdly whether if it can, the application was or 


~ was not a step in aid, 


On the first point there is a preliminary contention of the 
appellant that the District Court of Mysore was acting without ` 
jurisdiction or rather extra judicially, in transmitting the decree 
papers to this court that therefore S. 13 of the Civil Procedure 
Code will not apply. To that I do not agree. It was essen- 
tial for that court before transmitting the papers to satisfy 


itself that the decree was subsisting and executable, and that 


the case was a fit one for obliging the decree holder. Further, 
in sending the papers it presumably divested itself of any fur- 
ther powers of executing the decree itself, «Such acts of the 
court are undoubtedly judicial and within its jurisdiction. 
The District Court in transmitting the documents, was acting 
under O. 21, R, 6 of its own Civil Procedure Code—vide its 
order, dated 15-12-1920. S. 13, Civil Procedure Code, will then 
apply to the judgment of the Chief Court which was clearly an 
adjudication that, according, to Mysore Law, the application 
was a step in aid and therefofe the execution in Mysore was not 


: 
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time-barred. The adjudication cannot however be stretched to Srinivasa 
: . ; eo. ; Aiyangar 
meaa that, according to British law, execution is in time. The i 
judgment is only res judicata sOefar as it goes and no further, SAADA 


e and I do not think it can be interpreted as deciding Once and 
‘for all so as to make the matter res judicata that a proper step ` 
in aid within the meaning of article 182 of the Indian Limita- 
tion Act was ‘taken on 9-12-1916, and that the respondent 
cannot. now be retrograded in that respect. If the application 
before us now has to be dealt with under Art. 182 of the Indian 
Limitation Act, as to which I feel no doubt, that article is to ° 
applied as it stands unless there is some bar apart from it which 
stands in the way of that application. The Chief Court’s order 
in my view is not such a bar since it only lays down that, in 
the territory within the jurisdiction of that court, the applica- 
tion was not barred, I therefore answer the first point accord- 
ingly. 

‘As to point 2 it is really already UU On this point 
I upheld the appellants' contention that, when such an appli- 
cation comes before a British India court, that court is entitled 
to consider, and indeed is bound to consider, whether it is 
time barred under the law of British India and to come to an 
independent conclusion, If it finds that the law of British ' 
India declares that the application is time barred it will refuse 
to take steps in execution of the decree. This is the principle 
laid down in” Nabibhai Vasirbhai v, Dayabhai Aimulakh ! and 
by Oldfield, J. in Pierce Leslie v. Perumal. 2 That is to say, the 
lex fori governs all such cases and each court must execute 
under its own laws, The respondent cannot therefore ask a 
British India Court #0 execute this decree, if under British ° 
India law the eexecution of itis time barred. That is my 
answer to point 2. . 

As to point 3, I have now to decide whether as a matter 
of fact the application is time-barred, that is, whether the app- 
lication of 9-12-1916 wasa sfep in aid of execution or not 
within the meaning of Art, 182 of the IndianLimitation Act, 

_ In limine the appellant contends that the Full Bench decision 
in Peirce Leslie v. Perumal 2 concludes the matter, but there | 
cannot agree with him, That decision laid down that an ap- 
plication to a British India Court to transmit to a foreign 
court such execution” papers as are required to enable it ‘to 

1. (1916) I. L. R. 40 Bom. 504. 2, (1917) I. L, R. 40 Mad. 1069. 
R—89 3 
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WA execute ‘the decree is nota step in aid’ of execution within; 
waz the meaning of*Art. 182 and it proceeds on the prinaiple. 
gaa that, there being no legal prowsion for reeiprocity by which 
Ss British India Courts can send their decrees for execution to . 

Wallace, J. 


a foreign court and vice versa, but only an arrangement of” 
comity by which either court will, when asked send the 
necessary papers to the other, in order to assist execution, 
such despatch of, papers ig not a step in aid .of execution, 
Wallis, C. J, however goes further and‘ lays down that 
e (no AA for execution arising under a foreign law in 

a foreign state can be an application under Art. 182 for the. 

purposes of executing.a British India decree, i; e., a British 

India Court must in fact in executing a British India -decree 

rule these out of court altogether.O Idfield, J. decides the case 

on another footing, viz,, that there is a general uncertainty as 

to whether a foreign court will, in carrying out execution of a 

British India decree, conform to the law under which the 
transmitting British India Court does the act of transmitting 

the papers. But the Full Bench judgment does not deal with. 

: the converse case or lay down that an application to. a foreign 
court to transmit papers to assist execution of a foreign decree 

in British India is not a Step in aid of execution under Art, 182, 

and I conceive that it is open.to us to come to our own con- 

clusion.on this point. To lay down that an application to a 

foreign court to execute its own decree cannot be-a step in aid 

of execution under Art, 182 of the Indian Limitation Act.would 

be to stultify the whole reciprocal arrangement, for assisting in. 

the execution of decrees which has*been mentioned above, since 

- it will follow that no execution of a foreign decree could be 
obtained in a British India court after the expiry of three years 
from the date of the decree, for, however, many execution 
applications may have kept it alive in its own state, enone of 
those would keep it alive in British India, since they would not 
be applications for or steps in aid of execution under Art, 182, 
This position seems to me to bea very difficult one to main- 
tain, The essence of the comity arrangement which is described 
and relied on in Janaradan Govind v, Narayana Krishnaji | 
is that each reciprocating court will recognise the other’s 
proceedings, so that. if one court has laid down that at a 
particular date the decree was notd¢ime-barred, the other shall, 
| 1, (1918) I. L. R, 42 Bom, 420, — 


YA 
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not lay down that on that same date it was time barred. When 
the éoreign courts has laid down that an application such as the 
present to transmit the documengs to British India was at the 


e Ume it was made, a proper step in aid of execution I think it 


would be wrong for the British India Court to hold, when 
called on to execute that foreign decree, that that application 
was not, at the time it was made, a perfectly legal step in aid 
within the meaning of Art. 182 of the Indian Limitation Act. 
‘The present case is clearly distinguishable from Nabibhai Vazir- 
bhai v. Dayabhai Amulakh 1, There was no ruling there of a 
foreign Court on the matter which came before the British India 
Court. I therefore conclude that the Peirce Leslie v. Perumal? 
case does not compel us .in ‚applying Art. 182.0f the Indian 
Limitation Act, to hold that the application in the Mysore Court, 
which was a proper step in aid under Mysore Law, was not a 
step in aid of execution within the meaning of tbat article, 
- That is, when. we have to consider the interpretation of that 
article with reference to execution of a foreign decree, we have 
to consider not whether the application would have been a 
step in aid in British India with reference to the execution ofa 
British India decree, but whether the application having refe- 
rence to a foreign decree and having been brought in the 


proper foreign court, was a step in aid under the law ofthat 


court ; and, if it was, as it was, such a step in aid, it satisfies 

Art, 182. - The conclusion then is plain that the present appli- 

cation is a | step in aid and therefore the execution of the decree’ 
is not time-barred, I therefore agree that this appeal be dis- 

missed with costs, : 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT *—Mr, JUSTICE KRISHNAN AND MR. JUSTICE 


VENKATASUBBA Rao, 
Appellant * (Respondent-1st 


i . Defendant), 
D, > . 
M.S, A. PI. Palaniappa Chetti... Respondent (Petitioner 
£ Plaintiff). ` 


“CC. P. Ci—Or 43, R, 1, cl (s)—A ppeal against order under Or. 40, R, 4 direct- 
ing aitachmenl of Receiver's property for fatlure to pay amount fixed as due 
from him —Scope of—Correcticss of amount—Right lo question—Recei veis in- 
debtedncss—Procedure' for fix: tg—Fixing of approximele amount —Legalily, 
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Palaniappa - In an appeal from an order under 0.40, R. 4, C. P. C. directing attachment 
Chetti of the:proporty of aæReceiver on the ground that he failed to pay the amount 
7. directed tó be paid by him, it is open to the Receivee to question the amount 
ree fixed as due from him by the lower Cart. oe 


Held, that the Court below erred in Law is not fixing the exact amount of, 
the Receiver’s indebtedaess and in directing him to pay an approximate amount. 9 


Observations on the proper procedure to be followed in fizing the amount 
to be paid by a Receiver and in directing attachment of his property in default 
of payment. 


‘Appeal against the order of the court of the Additional 
Subordinate Judge of Ramnad at Madura, dated 14—9— 1921 
° in I, A. No. 282 of 1921 in O. S. No. 68 of 1916. 
C. S. Venkatachariar for appellant. 
~ K.S. Jayarama Aiyar for respondent. 
The Court delivered the following 
Judgment :—This is an appeal against the order of the 
Subordinate Judge of Ramnad made under O. 40, R. 4, C. Pe. 
against the Receiver appointed in O. S. No, 68 of 1916 on 
his file directing attachment of his property as he failed to pay . 
into Court the sum uf Rs 36,100 directed to be paid. It is 
not denied by the respondent that an appeal lies under O. 43, 
R. 1, cl. (s) But it is contended by Mr. Jayaram Iyer for 
him that as the amount which the Receiver was directed to 
pay was fixed by the Court under R. 3 and as'there is no appeal 
provided against orders under that Rule it is not open to the 
appellant to question in this appeal the amount fixed as due 
from him by the lower court, in other words he says. that 
order has become final. We are unable to accept this conten- 
tion, The fact that no appeal. is given under R. 3 is clearly 
due to the Receiver not being domnitied by any order under 
© thatrule. It is only when an order is passed under R. 4 that 
any injury will be caused to the receiver andfie will havea 
grievance. That is the reason why an appeal is given under 
R. 4. Rule 4 says that where a receiver fails to pay the’ amount 
due from him as the court directs, the court may direct his pro- 
perty to’be attached. We think’it is cleafly open to the recei- 
ver in appeal to show that the amount fixed as due by the lower 
Court is not really the amount due from him but avery much 
smaller amount only is due. Nothing inthe rules in our 
opinion prevents him from questioning in appeal the correct- 
ness of the amount said to be due from him, If we hold 
otherwise it will practically reducé the appeal under R, 4 to 
something of very little use. For he would then only be able 
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to object on grounds such as that he-had not failed to pay: the 
amoynt, We therefore overrule the objection of the respondent 
that ry is not open to us to consider in appeal the correctness 
, of the amount fixed as due from him by the lower court. 
"o Coming to the merits of the order of the lower Court we 
cannot help saying that we are unable ta understand the Subor- 
dinate Judge’s calculations. It,is very difficult to follow, his 
reasoning by which he arrived at the figure Rs. 36,100 as 
approximately due from. the receiver, The learned Vakil for 
the respondent has not been able to’ throw much light on the 
way in which the Subordinate Judge has arrived at this figure. 
We also notice that the Subordinate Judge has not fixed the exact 
amount of the Receiver’s indebtedness. He has made what 
he says an approximate estimate and then directed the receiver 
to pay. This we thinkis not the right procedure, What he 
should have done was to direct the receiver to submit his 
accounts for the period during which he was in possession of 
the properties; and then give the plaintiff an opportunity to 
surcharge, and falsify them and raise his objection to them. Sf 
the court finds that the matter would take an unnecessarily 
long time for disposal the proper procedure, would then be to 
refer the accounts and the objections to a commissioner and to 
direct him to go through it carefully and make a report; and 
on that report after hearing the objections to decide, the exact 
amount which the receiver is lable to pay. After that the 
receiver should .have been directed to.pay into Court the amount 
due within a certain time fixed by the Court. If he fails to pay 
that amount without proper reason within the time fixed,’ the 
court could then pass ah order directing the attachment of his 
property under R. 4. In the circumstances of this case it is 
impossible for us satisfactorily to dispose of the appeal on the 
materials before us. Therefore we set aside the order of the 
Subordinate Judge and remand the case to him for disposal ac- 
cording to law in the light of our observations. The respondent 
will pay the costs of the appellant in this appeal. The security 
that has. been given by the appellant-in his stay application will 
continue till the disposal of this application against the receiver 
by the lower Court. | l 
The Judgment ‘of the Court was delivered by the 


Hon’ble Mr. justice Krishnan. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 
“PRESENT :—Mr, JUSTICE RAMESAM. : 


S. Ramaswami Iyengar e ... Petitioher.” 

Cr. P, Code Ss, 200 and 537—-Complain£—O mission to examine complainaw® 
on oath—Irregular sty—Reuision. 

The Jaw requires that a Magistrate ta’ king cognizanc3 ol an offence on com- 
plainant shall examine the complainant on oath and in an ordinary case the omis- 
sion to: examine the complainant under S. 200, Cr.P. Code is a serious irregularity 
justifying interference in revision by the High Court. 

Cases, reviewed. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the Order of 
the Court of the additional Sessions Judge of Madura, dated 
3rd November 1921, is Criminal Revision Petition No. 29 of 
1921 preferred against the order of the court of the Subdivi- 
siona] Magistrate, Usilampatti (in D. Dis. No. 149 of 1921 in 
C. C, No, 750 of 1921 on the file of the court of the Stationary 
Sub- Magistrate, Tirumangalam). ” 

V. Ramaswami Aiyar for petitioner, 

J C. Adam (Public Prosecutor) for Crown. 

The Court delivered the following 


Order :—In this case the complainant is the petitioner. 
He filed a complaint under S. 392, Indian Penal Code, before 


the Sub- Divisional Magistrate,’ Usilampatti, It appears that he 


had previously filed a' complaint for the same‘cffence but on 
the “police investigation, ‘a charge. sheet was prepared by the 
Police only under : Ss, 334 and 323, Indian Penal Code. The 
case was then heard by the 2nd Class Magistrate of Tiruman- 


= galam who, after hearing the evidence “for the prosecution dis- 


charged the accused under S. 253 (2), eis Procedute 
Code. : 

On the ean aipha the Sub-Divisional Mivistrate 
has not taken the sworn statement of -the complainant under 
S. 200 and remarking (1) thatřif the complainant was really 
robbed, he would have applied to the Sub-Magistrate ‘who tried 
the former case to transfer it (2) that-the complairiant’s only 
desire is to somehow implicate the counter-petitioners who 
are the servants of the complainant's inveterate enemy and 
(3) that his application to the Stationary Sub-Magistrate for an 


= Gr, R. C, No, 180 of 1922. . “©. dth May, 1922,. 
Cr. R. C. No. 160 of 1922. 
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adjournment to enable the ‘complainant to adduce further’ 


evidence was.an. after thought: instigated by sore mnischevious 
man end (4) the present petitign -is a similar after thought 
erefused to interfere, 

That a Court is bound to examine the -complainant under 
S. 200 and in an ordinary case, the omission to do so is a 
serious irregularity justifying interference- on revision has 
been conceded by the Public Prosecutor and has been held in 
various cases (Vide Lokenath Patra v. Sanyasi Charan 1). 
It may be observed that the person prejudiced by such 
irregularity is the complainant and when the case ends ‘ina 
conviction, he has no grievance and the accused cannot, in 


general, complain of the irregularity as the omission to take a. 


sworn statement from the complainant cannot prejudice the 
accused, The complainant would -have given a deposition at a 
later stage of the case and the accused must have had ample 
opportunities of cross-examining the complainant (see Emperor 
v. Heman Gope ?). I therefore think that cases like Queen 
Empress v, Moni 3, Saheb Tevari v. Emperor 4, (Patna) and Em- 
peror v., Heman Gope ?, (Patna) in each of which the - accused 
was the petitioner before the High Court can scarcely afford 
a guide in the present case. The decision In re Velu Nattan 5 
relates to a complaint before a Presidency Magistrate 
and turned upon the special provision in S. 200 (b). 
Moreover the case in Queen Empress v. Murhy 6, relied on, in 
that decision was, as pointed out in Keori v. Muhamed 
Bekhsh 7 of an exceptional character, It was observed in the 
latter case “The Legislature does require every complainant 
shall, as soon as he das prevailed upon the Magistrate to 
take cognizance of the complaint, be examined upon oath. 
The substance of that examination is by law required to be 
reduced *to writing, and it is obvious that the, writing must be 
and was intended to be distinct from the complaint.” 

In Rangaswami Goundan Y. Sabapathy Goundan 8, Koeri v, 
Muhammad Baksh 7, Baidyanath Mujumdar v. Nibaran Chunder 
Cope 9, Baij Nath v, Raja Row 10, Mangu Koeri v, Emperor 11 





1. (1903) I. L. R. 30 C. 923, 2. (1920) 58 1. C. 459, 
8, I, L. R. 11 Mad, 443. 4. (1917) 49 I. C. 919, 
5, (1911) 1.L R. 35 Mad. 606, 6. ILL. R.9 All. 666. 
7, I, L.R. 18 All. 221. : ~ 8 4M.H.C. R, 162, 
9. (1902) I. L. R. 30 Cal. 93. Jo 10, (1911) 10A.L J. 79. 


11. (1919) 51 I. C, 465. 


. Rama: 


swami 
Iyengar 
In re, 
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Rama- (Patna) the High Court interfered at the- instance of the com- 
iene plainant, So ‘also In-re. the petition of Ganesh Narayan Sathe | 
inure. ` where it was pointed out that, “the motives by which ecom- 


plaints are actuated must necessarily be of the most varied des- 
cription ; any attempt to determine them, would open outa 
very wide and speculative field of inquiry. The object of a 
Criminal Code of Procedure is to provide a machinery for the 
punishment of offenders against the substantive “Criminal Law”. 
The District Judge who dealt with the present case on revision 
8 distinguished in Jn re Ganesh Narayan Sathe 1 by saying that 
the applicability of S. 537 was not then considered. When all 
the cases including in re Ganesh Narayan Sathe 1 lay down that 
the omission to take a sworn complaint is a serious irregularity 
which, in general prejudices the complainant, to say that, in 
this case, the complainant could not have been ‘prejudiced, on 
the ground that there was a prior enquiry is to do the very same 
thing which these cases prohibit viz., attempting to prejyudge the 
complainant’s case without having.all the materials the law en- 
titles him to place before the Court. How can'a court say 
that the complaint has not been prejudiced under such circum- 
stances ? In my opinion all such attempts are premature and 
ought not to be made, 
I therefore reverse the order of the Sub-Divisional Magis- 
trate and direct him to take the sworn statement of the com- 
plainant under S. 200 and dispose of the case according to law. 


1. I, L. R,13 Bom 590 (F. B.) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice KRISHNAN AND MR. JUSTICE 


VENISSTASUBBA RAO. 6 
° Mouna Gurusamy Naicker :.. Appellant" (Pelitioner,) 
i V. 
Sheik Muhammadhu Rowther - 
and another ... Respondents (Counter Petitioner). 
C. P. C.—0. 39, R. 2 (3)—IJnjunctios—Disobedience of—Punishment for— 

, Jurisdiction—Court which granted injunctiot—Court to which business of that aoe 
court is transferred by order of District Judge—Jurisdiction of—S, 150--Save as Naicker” 
otherwise provided for—Trans fer—Meaning—Applicability of section... ; y, 

, Sheik 
The Sub Court of Madura granted a temporary injunction under 0.39 R. 2 Maham- 

(1) C P.C. Subsequently the business of that court was, by an order of the madhu 
District Judge, transferred so far as the local jurisdiction over certain Munsifs was Rowther. 


concer: ed to the Subordinate Judge of Dindigal. On an application made to 
him under O. 39, R, 2 (3) to have the defendant punished for disobedience of 
the injunction which had been issued to him by the Madura Sub- Court, the Sub- 
ordinate Judge of Dindigal' declined jurisdiction on the grsund that the proper 
court to’ punish for disobedience was the court which passed the order of injunc- 
etion. Heli that S.150 C,P.C. applied to the case and there was nothing in 
O. 39, R. 2 (3) lo prevent the Dindigal Court from dealing wit the application. 


The words “ Save as otherwise provided for "in S. 150 do not exclude the 
application of that section merely beciuse in the rule that gives the court power 
to take action there are the words “ the court granting the injunction, “ 


è The word transfer in S, 150 is applicable to a case in whic the District Judge 
fixed the jurisdiction of the Court under the Civil Courts Act and transferred the 
whole of the business within the area to it. 


Appeal against the order of the Court- of the Subordinate 
Judge of Dindigal dated the 3rd September 1921 in I, A. No. 62 
of 1921 and M. P. No. 112 of 1921 (O. S. No. 16 of 1920), 

B, Sitarama Rao ayd S, R. Muthuswami Aiyar, for appel- 
lant. ° 

| L.A, Govirtlaraghava Aiyar, for respondents. 

The Court delivered the following 

Judgment :—This is an appeal by the plaintiff idee O. 43, 
R. 1 (r) of the Civil Procedure Code against the order passed 
by the Subordinate Judge of Dindigal on an application made 
to him under O. 39 R. 2 (3) to have the defendant punished 
for disobedience of an injunction which had been issued to him 
in the suit, The Sub-Judge has declined jurisdiction on the 
ground that the proper court to punish for disobedience was 

e the court which passed the order of injunction and that as his 


* A. A. O. No. 11 of 1922. 14th September 1922, 
R—90 


. è 
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kapo court was not that court he held he was not entitled to acl. under 
Mice 0.39: Rule 2 (9), WI - 
WA The way in which this case came to the Dindigal Gourt 
Mubam- Was by an order of the Distric? Judge transferring to that Court 
madhu all the business within the areas of certain Munsifs over whiche ° 
Rowther. the Dindigal court was given jurisdiction for the first time. 
It is contended before us that the Subordinate Judge 
in refusing jurisdiction miseonstrued the provisions of S. 150, 
C. P, C., and that as the business of the court which granted the 
injunction, namely, the Madura Sub-Court, was transferred so 
far as the local jurisdiction over certain Munsifs was concerned 
to the Dindigal Court that court must be held to have the same 
powers and authorised to perform the same duties as the 
Madura Sub Court. It is perfectly clear to ys that this is a 
case to which S. 150 does apply and that there is nothing in 
O. 39, R. 2 (3) which prevented the Dindigal Court from 
acting under thàt rule and dealing with the application that 
was made to that Court by the plaintiff. The argument ad- 
dressed to us by the learned vakil for the respondent against 
the view is first of all that because O. 39, R. 2 (3) speaks of 
“the Court granting ithe injunction may order” “no 
other Court could be held to have jurisdiction to pass the order” 
and secondly, that the application of S. 150 is excluded by the 
words “save as otherwise provided for” in that section. A 
very similar argument we had to consider with reference to 
O. 9R. 13 where there had been a territorial re-distri- 
bution of jurisdiction between two Munsit’s Courts where we 
held that the words “ save as otherwise provided for” did not 
prevent S. 150 from applying and enabling the Court to -which 
the business had been transferred from setting aside an ew parte 
decree —See Srinivasa Rao v, Hanumantha Rae 1, That. was 
a case underO. 9, R. 13 and there were some’ special ‘reasons 
there. more than’ there is in this case for the view, we fook but 
we think that it is nevertheless an authority for saying that the 
words “ save as otherwise provided for ”” do not exclude the 
application of S. 150 merely because in tne rule that gives the 
court power to take action, there are the words “the court: 
granting the injunction,” As was pointed out by Srinivasa 
‘lyengar, J in Suppiv. Kuuhi Kya? the words “ tbat the 
court which granted the injunction ” were introduced into the, 


1 (1922) 42 M. L. J. 344. 
2, (1915) I, L. R, 39 Mad, 907 at p, 913 : 30 M.L, J, 523, 
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X 
new Code not with any object of chauging the law which existed Mouna 
before but beciuse the wording of the corresponding section MA 
in tht old code was not very happy asit implied that the injunc- Sheik 
e {ion was “to be enforced by” imprisonment of the party whereas Muham- 
the imprisonment was really a punishment for disobedience. ae 


These words “may be enforced,” as pointed out by the learned 
Judge had to be changed in the corresponding new rule and it 
resulted in a redrafting of that rule “itself. Naturally when the 
active form of expression was used by the legislature it was 
necessary to describe the Court which was to be given power to i 
punish for disobedience and of course that was primarily the 
court granting the injunction but it is clear to our minds that 
this does not prevent the court to which the business of that 
court was transferred from exercising the powers under S. 150. 
O. 3°, R, 2 (3) does not say that it is only the court granting the 
injunction that should make the order under it, so that there is 
nothing in that rule which excludes the. application of S. 150 
by bringing it within the words “ save as otherwise provided 
for.” If the suggestion that is made by the learned Vakil for 
the respondent is taken, the result will be that in case the Court 
which passed the injunction was abolish:d altogether for some 
reason, there will be no Court to punish for disobedience of the 
injunction even if the whole business of the abolished court had 
been transferred to some other court and was carried on by that 
other Court. We are not prepared to’ adopt sucha construction: 
as this unless the language is perfectly clear in favour of it. 
Here.so far as we can see there is nothing in O, 39, R. 2 (3) 
and in S. 152 to prevent the’court to which the business of the 
first court is transferred from exercising its powers under O. 39, . 
R. 2 (3). e 
It is also argued for the respondent, to exclude the applica- 
- tion of °S. 150 in this case, that the transfer of the busi- 
ness in the area over which the Dindigal Court had been given 
jurisdiction by the ‘order of the District Judge was not one 
which fell under S. 150 as there was only an assignment of the 
business of the one court to another and such an assignment, it is 
said, is not the same as the transfer spoken of in S., £50, The 
learned Vakil for the respondent has cited the case in Munshi 
Md. v. Munshi Niamuddin Ahmed | to support his argument. 
But with all respect we are tunable to follow that ruling for we 
1, (1921) 26 Cal, W, N. 216, 


> è 
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Mouna do not agree with the learned Judges in that case that the word 


AI transfer is inapplicable to a case where the District Judgeefixed 
feet the jurisdiction of the court ginder the Civil Courts Aq? and 
Muham- transferred the whole of the business within the area to it. The. 
oie learned Judges seem to think that in sucha case there is only 
an assignment of business and nota, transfer of the business, 
-So far as we can see there seems to be no reason why-such a 
distinction should be made. Holding as we do that the present 
case falls under S. 150 we think the Subordinate Judge acted 
wrongly in declining jurisdiction in the matter of this application, 
We set aside his order and remand the application to him 
for fresh disposal according to law. Costs to abide and follow 


the result. 
A. S, V. Cast remanded,. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE VENKATASUBBA Rao, 

Palani Goundan ... Petitioner" (Petr. in M. C, No, 1 of 
1922 on the file of the Court. of. 
the Joint Magistrate, Dindigal.) 

D, 3 


Kulandaivelu Goundan ... © | 
and others Respondents (Respts. in do.) 


Criminal Procedure Code Ss. 145 and 146—Magistrate initiating proceedings 
under S. 145 (1)—dAttachment of proper ty— Subsequent, omission to proceed with 
aoe enquiry—Direction for delivery of property. 

Kulandai- 

velu A first class magistrate “passed aprelim’nary order under S. 145 (1) Cr. P. 
Goundan. Code and attached the properties forming the subject of dispute under S. 145 (4), 
Cr. P. Code. The parties filed written statements Gi their claim as directed, but 
the Magistrate refused to proceed with the enguiry on, the ground that an order 
under S. 144 Cr, P. Code had been passed against one of the parties by another 
Magistrate and the order had been confirmed by himself. H@also directed d:li- 
very of the attached properties to the counter-petitioner. : 

Held, that the order of the Magistrate was justified neither by S. 143 nor by 
S. 146, Cr. P. Code and that the High Court could setit aside in révision, 


Palani 
Goundan 


Cases on the point considered. 4 i 
Petition under S. 107 of the Corema of India Act, 


1915, praying the High Court to revise the order of the Court. 
of the Joint Magistrate of Dindigal, dated 1st February 1922, in 
M. C, No. I of 1922 on its file. 
F. S. Vaz for the petitioner. 
T. Richmond and K. B. Ranganatha Iyer for respondents, 
+C. R. C. No. 137 of 1922 ° 28th March 1922 
(Cr. Ri P. No. 127 of 1922) 


AA na a 


PART Sn] Ciz MADRAS LAW JOURNAL REPORTS. ° 717 
“The Court made the following ~ . 

© Order :—At the instance of the petitioner the Joint Magis- 

‘trate f Dindigal passed a preliménary order under S. 145, Cri- 


e pinal Procedure Code on the 10th January 1922, This was 


preceded by an order of attachment under Sub-section 4 dated 
the 5th January. The parties were directed to file written 
statements which were filed on the Ist February 1922 and the 
Magistrate on the same date made an order refusing to proceed 
with the enquiry under S. 145 on the ground that some proceed- 
ings had already been taken under S. 144. The Magistrate 
says: “Itis true that the order passed under S, 144 Criminal 
Procedure Code, by the Sub-Magistrate has now ceased to be in 
force and that the Sub- Magistrate had no jurisdiction under 
that section to give a decision as to who ona given date was 
in possession of the land. But on further consideration of the 
circumstances, which were not all before me when I passed my 
first order ex parte, I do not think that itis necessary now to 
take action as prayed for. | therefore dismiss the petition 
asking for action under S. 145, Criminal Procedure Code, The 
finding of the Sub-Magistrate was upheld on appeal by this 
Court and I see no reason to take it up again.” He again oi- 
serves “ the claims of the parties should be settled by a Civil 
Court and I do not consider that it is necessary to enfer into 
“the question of possession here”, What apparently happened 
was this, On the 25th July 1921 the Sub-Magistrate of Palni 
‘made an order which purported to be an order under S, 144 
which ‘is said to be favourable to the counter-petitioners, That 
order was upheld on appeal by the Sub- Divisional Magistrate on 
the 10th September 1921. The Joint Magistrate thinks that in 
view of these orders it would be unnecessary to take any further 
proceedings. oe 
It has been contended on behalf of the petitioner that the 
Magistrate had no jurisdiction to make the order in question. 
Having initiated the proceedings it was open to the Magistrate 
to. make an order under Sub-S. 5; that-is to say, if he was 
satisfied that no dispute of the nature mentioned in the section 
existed: he could cancel the preliminary order made on the 
toth January 1922, It was also open to the Magistrate to find 
who was in possession of the subject matter and issue an order 
under sub-S. 6 of S. 145. Asthird course was still open to him 
namely, to attach the property under $, 146, It is obvious that 


Palani 
Goundan 


v. 
Kujandai- 
velu 
Goundan. 
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Falavi the Magistrate has pursued none of these three courses, and the 
ee ski order that he passed is not justified by the directions contained 
see either in S. 145-or in S. 146.0 é 
velu 
Goundan. | Mr. Richmond, who supports ‘the order, has ree that jte 


contains, in effect, a finding that there was no apprehension of 
a breach-of the peace. I have carefully read the order and I 
am unable to accept this gontention. The Magistrate merely. 
states that as proceedings were. previously taken under S, 144 
and incidentally: in the course of those proceedings it was 

e > found that the counter-petitioner were in possession of the 
property, it is not desirable to proceed with the enquiry under 
S. 145. The order of the Magistrate ‘clearly contravenes the 
provisions of the Criminal Procedure Code. 


The next question that arises is ;—Can the High Court in 
the exercise of its revisional powers interfere with an order of 
this nature? There seems to be ample authority for the pro- 
position that it can. In Sreeiman Kumara Tirumalaraja Baha- 
dur, Rajah of Kravetnagar v. Sowcar Lodd Govind Doss Krishna 
Doss | Davies and Moore, J]. held that the Magistrate’s refusal 
to receive evidence gave the Court no option but to declare 

‘that the order under S. 145 was passed without jurisdiction, 
and on that ground they set aside the order. 1 may observe 
that in the present case no evidence was taken and no-enquiry 
was held before the so-called final order was made by the 
Magistrate. In Velayuda Kone v, Narayana Kone”, the High | 
Court interfered on the ground that the Magistrate refused to 
hold an enquiry and gave it as his reason for the refusal, that 
a prior application was dropped by anather Magistrate. In Jn re 
Dyanurappa Basgunda Patil 3 the Magistrate merely made an 
order that the appheani was not to obstruct and one of the 
learned Judges observes “ Where,‘as here, all the most essential 
things that go to the making of the order were ‘absent, I can 
only say that I pepara the order made as not a final order 
under the section”. As' regards the duty of the 1 Magistrate the 
following observations were made. “ The position, therefore, 
stands thus : if there is still a danger of a breach of the peace, 
the Magistrate must complete the proceedings as required by 
S, 145 and make a proper order either under that -section or 
under S. 146. If however there is uo longer any danger ons a. 

1, (1906) I. L. R.29 Mad, 561 : 16 M. L. J: 419. 
2: (1915) 2 L, W. 1208, ‘ (1915) 17 Bom L., R, 382, 
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breach of the peace, the proceedings.may be dropped ”. The 


“next gase that has been cited by Mr, Vaz for the petitioner is 


Juthay Singh v. Ram Narain Singh 1, In a proceeding under 


© . . Í . > 
5. 145 Criminal Procedure Code no witness was examined on 


either side but the Magistrate decided the case on the docu: 
ments file before him, the latest of those documents dating 
back to about ten years before the date of the proceedings. It 
was held that the order made by the Magistrate was without 
jurisdiction, The learned Judges set aside the order and 
directed: that, if necessary, fresh proceedings should be taken 
according to law. 

The cases cited by Mr. Richmond on behalf of the counter- 
petitioners do not lay down a different rule. In Manindra 
Chandra Nandi ¢. Barada Kanta Chowdhury 2, it was held that 
a Magistrate has jurisdiction to cancel an order passed under 
Sub-S, 1 of.S. 145 and to stay proceedings if he becomes satis- 
fied, whatever the source of his information may be, that the 
state of things does not exist, which alone would give jurisdic- 
tion to proceed with the enquiry. I may observe that the 
Magistrate in that case gave a finding that there was no appre- 
hension of a breach of the peace. It was argued that it was not 
open to the Magistrate to cancel an order made under Sub-S. 1 
unless one of the parties or some other person interested had 
shown that the supposed dispute did not exist or had not 
existed. The learned Judges refused to recognize any -such 
limitation on the power of the Magistrate to stay his hand. Jn 
regard to the power of the High Court to interfere with orders 
under S, 145, the learned Judges accept the correctness of the 
proposition that if an "order was challenged to be without 
jurisdiction that is to Say, if it be outside the section, the mere 
fact of its purporting to be so passed would not bring it within 
the section so as to debar the exercise of the revisional powers 
of the High Gourt to set it aside. This case therefore does not 
assist the counter-petitioner. . 

Kamulammal Avargal v. Vavu Rowther 3, only decides 
that a Magistrate could decline to proceed with the enquiry on 
being satisfied that there was no apprehension of a breach of 
the peace although statements had been put in and the enquiry 
had been commenced. This again has no bearing upon. the 
question under consideration. 


1, (1914) 18 C. W.N, 700. “92 (1903) I L. R. 30 C. 112. 
oo "3 (1914) 17 Cr. L. J. 133 ;°4 L. W. 57. 


. i 
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Kulandai- 
velu 

Goundan. 


Palani 


Goundan : 


v, 
Kulandai- 


‘velu 


Goundan. 
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I am satisfied that the High Court can in the exercise 
of its revisiona? powers set aside the order in question, gs I 


have found that the Magistrate had no jurisdiction to pass it.. 
The order of the 5th January directing attachment and the pre-. 


liminary order of the 10th January have not been attacked and? 
it is also conceded that in the filing and the receiving of the 
written statements no irregularity was committed. In the cir- 
cumstances I set aside the order of the 1st February and direct 


the Magistrate to proceed with the enquiry and deal with the. 


petition in one of the modes he is authorized to deal with under 
Ss. 145 and 146, | 
A further objection taken relates to the portion of the order 


which directs the release of the property from attachment and. 


the handing over of it to the respondents. Thé Magistrate re- 
fused to go into the question of the possession of the property, 
but the order he made is tantamount to an adjudication that 
counter-petitioners were-in possession ot the property. The 
cases relied on by the petitioner Chenga Reddi v. Ramasami 
Goundan 3, and Karimuddi: Fakir v. Naimuddi. Kaviraj 1, are 
in point, Asa matter of fact no evidence was taken, no state- 
ments were made before the Magistrate and he made the order: 
in question merely on account of an allegation in the written 
statements of the counter-petitioners to the effect that the proper-- 
ty had been taken from them by the village Munsif in pursuance 
of the order of attachment. This order is clearly wrong. I 
therefore set aside the order of the Magistrate relating to the 
disposal of the property and its release from attachment. I 
have been asked to give directions’ to the Magistrate as regards 
the order he should make in the matter ‘of the disposal of the 
property. I do not think that it is either prop¢r or desirable 
to follow this course and I merely direct him to make such 
order as is in accordance, with law. : . ; 

As regards costs | direct that each party shall bear ag 
own costs of this revision case. `° 

A, V. V. Order set jide, 





3. (1914)1 I, W, 1032 °` 4, (1905) 3 C. L, J. 573. 1 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE- AYLING AND? MR, JUSTICE 
ODG§RS. 


, Hariftaramangalath Kizoor Variyath 
Samba Variyar . * Appellant (Defendant). 


7, 
Thaiparambil Kalathil Ummar and 

others oe Respondents (Plaintiffs). 

Limitation Act—Art. 97—Voidable sale—Setting aside by decree—Di1s. Samba 
Possesston of—Vendee in consequence of —Suit by him to recover purchase- Variyar 
‘money—Limitation—Starting point—Possession of property given and enjoyed thm 
for sometime—E ffect. i R 


A theetu deed, which wis not only a ma- tgaze bat also a conveyance of all 
the trees on the land, was grantedin 1903 by tie then female man iger of a 
kovilag im styled Valia Thamburatty. That deed was assignedto A, by Ex. B 
dated April 1904 fur a period of 12 years and for a consideration of Rs. 1,000. A 
obtained possession and enjoyed the property till 1906. when he conveved it to š 
others who were evicted on 3—7—15 a: the consequence ofa suit brought bya 
` subsequent Thambzaratty to set aside the theetu deed of 1903 on the groind that the 
vendor had no title to sell. The decree in that suit dated 10—-2—14 was affirmed 
on appeal on 22—12—14 and the eviction referred to above was in execution of 
that decree. Ina suit brought on 18—12—17 to enforce payment of the con- 
sideration paid for Ex. B, held, it being admitted that Art, 97 of the Limitation Act 
applied to the case, that the starting point of limita'ion Was not the date of the 
o-iginal decree ia the suit in execution of which th: e'ic'ion took place, viz, 
10—-2—14, buithe date of actual dispossession of the plaintiffs, viz, 3—7—15, and 
that the suit was therefore not barred. | ° 
The Privy Council decision in 46.C. 670 ougòt not tobe ex'ended generally 

to cases in which actual rossession o' the property has been given and ben 
enjoyed fora number of years In such a case the staring point of limitation 
must he (at all events in the case of a sale not adbinitio void but only vo'dable) 
the date of dispossession, 
‘ Second Appeal against the decree of he Court of the Tem- 
porary Subordinate Judge at Ottapalam in Appeal Suit No, 
80 of 1919, preferred against the decree of the Court of the. ° 
District Munsff of Ponani in O. S. No, 701 of 1917. 

K. P. M. Menon and Govinda Menon for appellant. 

C. "Madhavan Naw and D. A. Krishna Variar for respondents. 

The Court delivered the, following 

Judgment :—Odgers, J.—In this case the only point argued Odgers, J. 
is that of limitation. The respondent’s vendor in 1903 
.obtained a theetu deed Ex. A which was assigned to the res- 
pondents ın April 1904 by Ex. B for a period of 12 years and 
for .a consideration of Rs. 1,000/-. Ex. A. was granted by 


the then female manager of the Kovilagam styled Valia 


* S, A. No, 2062 of 1920. ° 31st March 1922, 
R—ọl1 


722 THE. MADRAS’ LAW JOURNAL REPQRTS: Vivonexuin. 
ove Thamburatty. It is not only a mortgage but also a convey- 
ance of the trees on the land. The-respondent . obtained pos- 


Ummar. — session and enjoyed the property till February 1906, whei he © 
Odgers. J. conveyed it to others who were subsequently evicted. as the 
consequence. of a suit brought by a subsequent thamburatty to® 
set aside the theetu deed Ex. A on the ground that the vendor 
had no title to sell, This decree is dated 10—2—14, Ex. Fin 
the case and by it the defentlant (appellant here) is crdered to 
deliver up all’ documents relating to the suit property and 
re-transfer the same to plaintiff free from the mortgage and all 
other encumbrances created by the defendants or any person ~ 
claiming under them, This decree was confirmed on appeal 
on 22—12—14 and on 3--7—15 the plaintiffs were dispossessed 
7 in execution thereof. The plaintiffs brought the present suit 
on 18—12—17 to enforce payment of the consideration which 
plaintif had paid for Ex. B. It was I think admitted by both 
sides at the appeal before us that Art, 97 of the Limitation Act 
applies and although at the end of the case the learned counsel 
for the respondents contended in the alternative that Art. 116 
would in any case apply, by virtue of the covenant for 12 years’ 
quiet enjoyment contained in Ex, B, I think he must be held 
to have admitted that the matter is governed by Art. 97. The 
» short point arising from - these facts is— Does limitation run 
, from the date of the original decree (:0—2—14) in which case | 
the plaintiffs’ suit is barred under Art. 9/ or does it run from 
the date of actual dispossession of the plaintiffs which occurred 
in July 1915 in which case the suit is within time. Mr. K. P. 
M. Menon for the appellant who was unsuccessful in both the 
lower courts relied exclusively on the ruling of the Privy 
Council reported in Juscurn Boid v: Prithichand Lal Chowd- 
hury 1. Had their Lordships laid down a gefieral principle 
which would govern all cases of this nature, we shouid of course 
-be bound by it. They however say that the plea that the. period 
of limitation began to run when possession was lost was ‘belated’ 
and proceed to hold that the decree of the first: court is the 
starting point of limitation, qualifying this however by 
this passage '“ There may be circumstances in which a 
“failure to get or retain possession. may justly be regarded 
“as the time from which the limitation period should 
“run, but that is not the case here. The quality of ° 


ra 
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f; (1918) I. L. R. 46 Cal. 670 : 36 M. L. J. 557, l } 


PART 2XII 3 / THE eMADRAS LAW JOURNAL REPORTS, 723 


ý the possession acquired by the present purchaser. ex- 
caries the idea that ‘the starting point is to” be sought: 
‘a disturbance of possession Orginany event other than ithe 
“ challenge to the sale and the negation of the purchaser’s title 
“ to the entirety of what he bought involved in the decree of 
“the 24th August, 1905. If further support of this view be 
“ required, it may be found in the express provision of S. 14 of 
“the Regulation which directs that in the suit for reversal itself 
“the purchaser is to be indemnified against all loss” (46 Cal. 
679). ` What was the quality of the possession in the case before 
them ? Apparently the purchaser received an amaldastak or 
order for possession under S.15 of Bengal Regulation VIII of 
1819, This does not seem to have put him in actual physical 
possession ofthe property but to have been an order to the 
ryots to attorn tenant to him the purchaser. 1 think the pos- 
session was different in the case before us and that actua! posses- 
sion was delivered to the respondent under Ex. B. Further the 
deed Ex. B would appear to be not void ab inilio but only 
voidable. It would have been open te the succeeding Thambu- 
ratty to have confirmed the transaction (cf. Ananda Chandra 
Bhutlacharjee v. Carr Stephen! ) and it seems reasonable to 


hold that the consideration did not fail till respondent 


was deprived of the possession of the property which he had 
acquired under Ex, B. He had possession either personally or 
through his-transferees from 1904 to 1915—See per Miller, J, in 
Ramanatha diyar v, Ozhapoor Pathtriseri Raman Yamo i- 
pad 2. The Privy Council case has further been distinguished by 
a Bench of this Court i in Mohamed Ali Sherrif v, Venkalapathi 
Raju 3, True that yas a case under Art, 116 and the cause of 
action which was the breach of the covenant for quiet enjoy- 
ment was treated as arising as from the date of disturbance of 
plaintiff’s possession. The learned Judges say at page +55:— 
“ But they (P, C.) held that the quality of possession acquired 
by the purchaser in that case {it was apparently mer ely formal 
and not actual possession) was such as to exclude the idea that 
the starting point was to be sought ir the disturbance of posses- 
sion, But that could not be predicated of the possession of the 
present plaintiffs who were in actual possession and enjoyment 
of the property until ae ake in execution of the decree 














“1. (891) L L. Ry 19 Cal, 127. 2. @913) 14 M. L. T. 524 at p. 3 26, 
3. (1919) 39 M. L. J. 449 at p, 455, 


Samba 
Variyar 
V. 
Um'rar, 


— and 


Odgers, J. 
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Samba obtained by the reversioners”, thus .clearly' distinguishing the 
Variyar Privy Council c&se from a case where the purchaser was’pwt in 


Ummar. actual possession and enjoymgnt of the property. There are © 
Odgers, J. other decisions which take this view, Narasing Shivbakas Mar- , 
vadi v. Pachu Rambakas Marwadi | which the Privy Council” 
says does not call for serious. consideration though it’ is very’ 
doubtful if they meant to say that it was bad law. Their Lord- 
ships do not say so directly. ln the Bombay case the learned: 
Judges dealing with Hanuman Kamal v. Hanuman 
A Mandir 2 say at page ‘541. “But their Lordships, we 
think, were not considering a case in which posses- 
sion had actually been given although the contract subse- 
quently turned out to have been void ab initio. In sucha 
case the promisee has received the only consideration he has 
stipulated for. In all cases of that kind it appears to us that it 
is only when the promisee is deprived of that consideration 
and the true character of the contract thus becomes reveal- 
ed that he. has any ground for complaint. And that is the 
proper time from which to compute the period of limitation. 
This is the principle distinctly underlying the provisions of 
Art. 97. We think that both in terms and in spirit 
it does and was intended to cover cases of this kind.” 
* The Calcutta High Court in Sukhmoy Sarkar v. Shashi 
Bhushan 3 held that under article 97 time runs from the 
date when plaintiff was actually evicted from the land, and. that 
the question of limitation must depend upon the special facts 
of each case. In Subbaraya v. Rajagopala * Seshagiri Iyer, J. 
said with reference to cases where the sale is only voidable on 
the objection of third parties and poss€ssion is taken under 
the voidable sale that “the cause of action can only arise when 
it is found that there is no good'title. The pasty is in posses- 
sion and that is- what at the outset under a contract of sale a 
purchaser is entitled to, and so long as his possession is not 
— disturbed, he is not damnified, “The cause ef'action will there- 
- fore arise when his right to continue in possession is disturbed”, 
-In Meenakshi v. Krishna Rayer 5 Phillips, J. held that as 
possession had been given under a contract of sale, the sale 
was not void ab initio, and plaintiff was entitled’ to recover his 








L L L,R. 37 Bom 538, 2. (189i) 19 Cal. 123. 
3, (1911) 101. C. p. 486. . ° 4. (1913) I. L, R. 38 Mad, 887, 
5. (1912) 52 1. C, 176. l 
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purchase money under Art. 97, Limitation Act. He held that Samba 
the starting point for limitation was, not the flate of.the sale vee 
deed 1893 but the date of dispossession in 1910. Ummar. 


i IV Ramachandar Singh v. Tohfan Bharti 1 in a suit brought Odgers. I. 
Gn a sale deed whereby the vendor contracted to recoup the 
vendees in the event of disturbance of possession, it was held 
that the cause of action did not arise till possession was in fact 


disturbed. ° 
Under these circumstances it appears to me that the Privy 
Council decision qualified`as it is, must be taken to be applic- š 


able to the facts of the particular case before their Lordships and 
that we are not justified in extending it generally to cases in: 
which actual possession of the property has been given and 
been enjoyed for’a number of years. In such a case on the 
authorities quoted above the starting point of limitation must 
be (at all events in the case of a sale not ab initio void but 
only voidable) the date of dispossession, I am therefore of 
opinion that this second appeal should be dismissed with costs. 
= Ayling, J :—I agree, | 
A, S. V. Second appeal dismissed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE KRISHNAN AND MR. JUSTICE 
VENKATASUBBA Rao, 


Punduri Adeyya and others ... "Appellants (Defts. 1 to 3), 
. v. ; 
Jaladi. Burreyya and othes ... Respondente (Plaintiffs) 

Evidence Act— S 108—Person not heard of—Date of death of —Presumplion Ponduri 
as to—Applicabitity—Suit by Bindu claiming as heir of a deceased person— Adeyya 
Father of plaintiff unheard for 10 years before suit—Daie of death of—Presump- Takadi 


ton as to—Rule applicable—Hindu Law—12 year’s rule of— Applicability after Burreyya 

Evidence Act. . y 
In a suit by plaintiffs for the recovery of the properties of one T, as the 

persons entitled tathem as his heirs or nearest reversioners. they alleged that 

their father K, had not been heard of for neatly 10 years before suit and claimed 

that he should be presumed fo have died before the date of the sait and that they 

were thus the nearest reversioners. Held that the rule of Hindu Law that at least 

12 years should elapse before a man unheard of should be treated as dead was in- 

applicable to the case but that the 7 years’s rule under S. 108 of the Evidence 

Act applied and that as K had not been heard-of for 10 years before suit he must 

be presumed to have died on the date of suit, The rule of Hindu-Law referred to 

is only a rule of evidence and is not applicable after the passing of the 


e Evidence Act. 
— a eee 
* A. A. O. No. 84 of 1922, e 15th September 1922, 
1. (1903) 1,.L. R. 26 A. 571, 
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Ponduri Appeal against the Order of the District Court of Guntur 

Adeyya - in A, S. No. 48l.0f 1921, preferred against the decree @f the 

Jaladi Court of the 2nd Additional] District Munsif of Gunturein O, 
Burreyya, - 8 i a 


S. No, 157 of 1920. 
V. Ramadas-for appellants 
B. Somayya for respondents 
The Court delivered the following 


td 
8 


Judgment :—This is an appeal against an order of remand 
passed by the District Judge of Guntur in a suit brought by the 
. piaintiffs to recover the properties of one Tirupathayya deceased 
as the persons entitled to them as his heirs or nearest rever- 
sioners, The plaintiffs’ case is that their father Kotayya and 
the decéased Tirupathayya’s father, Virayya were divided 
brothers, that Virayya died long ago, that Tirupathayya died 
nine months before suit and that their father Kotayya had not 
been heard of for nearly ten years before the date of suit. ‘They 
therefore claimed that it should be presumed that Kotayya 
was dead and that they were thus the nearest reversioners to 
Tirupathayya, l 
Defendants denied the allegation that Kotayya was not 
heard of for some years, and on that an issue was framed, 
“whether plaintitt’s father 'Kotayya was not heard of for ten 
years as alleged in the plaint”. The District Munsif tried this 
issue and held that, even if Kotayya had not been heard of for 
ten years, there was no presumption .as to the exact date of 
his death and that, as plaintitfs were Claiming as the heirs of 
Tirupathayya, they were bound to show that Kotayya died 
before Tirupathayya, and in that view of the issue, he dismissed 


° the suit. ` Í 


The District Judge has now held in appealeon the question 
of fact that Kotayya was not heard of for over ten years and 
that plaintiffs are therefore the nearest ‘reversionets to the 
deceased Tirupathayya, and has remanded the case for dispusal 
on the remaining issues raised. It is difficult to see exactly 
what importance there is in the fact that Kotayya died before 
Tirupathayya. It makes no difference in the rights of the 
plaintiffs in this case. So far as appears from the allegations 
in the plaint and in the written Statement, whether Kota; ya 
should be taken as dead before or after, plaintiffs will be the . 
persons -entitled to succeed, It ts not alleged anywhere that 
there are other heirs who would come in any event. If we 


\ 
. 
ê 
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apply the presumption that arises under S. 107 of the Evidence 
Act ‘that no doubt does not enable us to say®° exactly when 
Kotayya should -b2 taken, to have qied. See Veeramma v. i\Chenna 
teddy t, Muhammad Sharif v. Bunde Ali 2, and Narke v. Lal 
Sahu 3. But it certainly enables us to say that before the date of 
the suit he must be treated as dead. That being so, plaintiffs 
would come in as heirs of Tirupathayya or of their own father 
and be entitled to sue. j 


One argument requires to be noticed in this connection. 

It was urged that the rule.under S. 107 of the Evidence Act 
does not apply to this case as it isa case regarding inheritance 
Of properties of a deceased Hindu and therefore the rule of the 
Hindu Law governing the question as to what length of time 
should elapse before a man unheard of should be treated as déad 
to be applied ; that rule is that at least twelve years should elapse. 
Some authorities have bzen cited to us by Mr. Ramadas in support 
of his contention that we should apply the 12 years’ rule and not 
the 7 years’ rule under S, 107 of the Evidence Act. Janmojay 
Muzumdar v, Keshab Lal Ghose 4, Guru Das Nag v, Motilal 
Nag 5, These cases, -it will be noticed, were before the 
Evidence Act I of 1872 was passed as is pointed out in the 
case brought to our notice on the ‘Opposite side, Dharup Nath 


V. Gobind Saran 6, They cannot therefore be taken as of any 


authority after the passing of the Evidence Act. The case of 
Parmeshar Raiv. Besheshar Singh 7, was also cited to us; but 
there the decision was not that the 12 years’ rule should be 
applied but the 7 years’ rule in the particular circumstances of 
the case, The observation by*the learned Judges, especially of 
Spankie, J., was in favotir of the contention that the seven 
years’ rule applies. We are dealing here not with any question 
of inheritance or succession under the Hindu Law but only 
with a question of a rule of evidence and the Hindu Law will 
not apply. That view has been accepted and. expressly 
` followed by Sir Charles Sargant,yC, J., and Nanabhai Haridas, J., 
in Dhondo Bhikaji v, Ganesh Bhikaji 8, Again in Mazhar Ali v, 
Buch Singh 9, the question had to be considered with reference 
to Muhammadan Law, and it was held by that Court that the 





1. (1912) 1. L. R. 37 Mad. 440, 2. (1911}I L R 34 AN, 36. 
3. (1909) 1. L.R. 37 Cal. 103. 4, 2 Beng L. R. 134. 
5. 6 Beug. L, R. Appx, p. 16. 6. I. L, R. 8 All, 614, 
7. L L. R: 1 All, 53. : 8, LL, R11, Bom, 433. 
Ba p 9. I L. R. 7 All, 297, 
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Adeyya 
1 v 
Jaladi 
Burreyya. 
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l ” . 
renee rile of Muhammadan jurisprudence of allowing ninety years’ 
i e AN : . 
j 2 to pass before a person who is absent is to be taken as edead 
aladi 


Burreyya Was only a rule of evidencg and was no longer applecable 
after the passing of the Evidence Act. | . 
In these circumstances we hold that the twelve years, 
rule cannot now be applied at all but we should apply the rule 
under the ‘Evidence’ Act, and accepting the District Judge’s 
finding that, Kotayya was not heard of for the last ten years, he 
must be presumed to have died on the date of suit. Plaintiffs 
° ' therefore are entitled to maintain. the suit and the order of the 
District Judge is correct. | : | 
‘We dismiss this appeal against order, and direct the 
appellants to pay the costs of the respondents. | 


A.S V. Second appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 


SPENCER, i 
Alagappa Chetty- ... Petitioner™ in all, 
7 | , 
Nachiappan alias Kirukan and others ... Respondents. 
Alagafpa — Civil Procedure Code, Ss. 109 (c) and, S, 110—Leave to appealtto his Majesty 
canis in Council—" Otherwise fit for appeal “'—Decree involving indirectly some claim 


or question to properties of Rs, 10,000 in value—Test of —Plaintiffs when allowed 
to question their own valuation. l 

S. 109 (c) of the C. P. Code contemplales cases where, though the right in 
dispute is not exactly measurable in money, the- decisions might result in a pre- 
cedent governing numerous other cases ore where the right is one of great public 
or private importance Hirjibhai v. Jamshedjt 1 followed, 


Nachiappan. 


The question whether a decree involves “ indmectly a claim ot question.to 
or respecting property” of the value of 10,000 rupees or upyards within S. 110 (2) 
C, P. Code must be determined with reference to the actual circumstances, at the 
time and not t circumstances, which are remote, and not in particular to a mere 
possibility, that future suits as to allor parts of the larger extent of the property 
alleged to be concerned may be instituted at some time in the future. . 
Hamna! Prasad v, Bhagwati Pfasad?; Raja Rajeswara Sethupati V. 
Kamith Ravuthan 8 followed, Macfarlane v, Leclaire * considered, 
Where applicants for leave to appeal lo His Majesty in Council had valued 
the lands forming the subject of dispute at Rs 2,800 aud paid-court fee thereon 
` under S 7 (5) (d) and fe) of the Court Fees Act and the said valuation was accep- 
ted by them when they appealed tothe lower appellate Court and, by their 
opponents on second appeal to the High Court the applicants cannot in the 


SB aa te See ee Saag ae a a 
*C. M. P. Nos, 229 to 235, and 237 to 254 of 1921. 26th April 1922, 0 o 
1. (1914) 21 I. C 783. m 2. (1901) I. L. R. 24 A. 236. 
3, (1921) 42 M. L. J. 78. 4. (1862) 15 Moo. P, C. 181. 
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e 
absence ofa bona fide mistake or other equally strong reason, claim a fresh 
inquiry into the valuation of the lands for the purposes oféhe application for 
leave ®© appeal under S. 110 C. P, Code. 

Kristo Indra Saha v. Hurromonec Dasge | Relied on. Surendranath Roy v. 
e Dwarkanath Chakravarty 2 distinguished. 


Petitions Nos, 229 to 235 and 237 to 254 of 1921 presented 
under -Ss, 109 and110 and O. 45, Rr. 3 and8of Act V 
of 1908 praying for the grant of a certificate to enable the 
petitioner to appeal to His Majesty in Council against the 
decrees of the High Court in S. A. Nos. 1759 to 1765, 1767 to 
1769, 1771, 1773 and 1775 to 1787 of 1916 respectively, pre- 
ferred against the decrees of the District Court of Ramnad in 
A. S. Nos. 47 to 53, 55 to 57, 59,61 and 63 to 75 of 1915, 
respectively (9. S. Nos. 621 to 627, 629, 630, 631, 634, 636, 638 
to 644 and 647 to 652 of 1910 onthe file of the court of the 
Principal District Munsif of Sivaganga. 

L. A. Govindaraghava Atyar,. C, V. Anantakrishna YA and 
P. S. Narayanaswami diyar for petitioners. 

T. Rangachariar for respondents. 

The Court delivered the following 

Order :—Oldfield, J—These 25 petitions are for orders 
under S. 110 and O. 45, Rr. 3 and 8 to enable the petitioners to 
appeal to His Majesty in Council against the 25 decrees passed 
by this court in second appeals. The suits were instituted in 
the court of the District Munsif, who dismissed them. First 
appeals were allowed by the District Judge ; and in the cases 
before us, this court allowed the secund appeals setting aside 
the District Judge’s decrees. 

The circumstances are that the plaintiff sued for possession 
of certain- plots of land under atitle to a larger extent, in which 
they were allegegl to be included in the village of Sekkalakottai, 
Some of the defendants in each suit were inpleaded as trespas- 
sers in attual occupation. 6th to 9th defendants, who were 
subsequently impleaded set up that the plots were part of their 
inam village of Kalanivasal and‘tthat the other defendants just 
referred to were holding under them. The dispute was there- 
fore whether the suit plots were in Sekkalakottai village or 
Kalanivasal; that is where the boundary line between the 
two villages.ran with reference to the suit plots. Three ques- 
tions were formulated in the judgment of Spencer, J and were 
* dealt with by both the learnec judges. ' Of these three questions 








WA a — e 
1, j1873) L. RIA 84. 2. (1916) I. L, R. 44 C. 119, 
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two are at present material’; the second: Whether the Inam 
Commissioner’s decision in 1865 is binding on the pargies to 
this suit and decisive of the questions of title involved ? and the 
third : Whether the decision of the Deputy Superintendent of, 


‘Survey, Mr. Gompertz in 1876 was conclusive against the 


Zamindar and the plaintiff, who claims under him, and whether 
according to that decision the lands in dispute belong to 
Kalanivasal ? 

The suits were valued in the District Munsifs court with 
reference to Court Fees Act, S. 7 (5) (d) and (e) on the market 
value of the land in dispute ; and the aggregate value of the lands 
concerned in the 25 suits with which we have to deal is only 
Rs. 2,800. Itis said that even assuming that these suits can be 
consolidated for the present purpose, the coñdition asto the 
value of the subject matter postulated in S. 110, C, P. C. is not 
complied with. 

The frst argument by which the petitioners propose in 
these circumstances to justify the grant of leave is that indepen- 


dent of the value of the properties, the suits raise questions of. 


general importance and that therefore leave Should be given 
and that applications for leave in respect of them are covered 
by S. 109 (c). ‘This is alleged in respect of the second question 
just set out and also on the third in so far as it raises the issue 
whether the surveys made similarly with the survey of Mr. 
Gompertz therein referred to in private estates are binding on 
the owners of those estatés and of ‘the adjacent lands. We 
have not been shown that either of these questions has affected 
or is likely to affect any large number of persons, and we can- 
not do better than borrow the language used in Hirjibhai v, 
Jamshedji 4 , and say that in this case there is not in volved any 
question the decision of which might result in a precedent 
governing numerous other cases or in which the right in dis- 
pute is of great public or private importance. ‘This argument 
on behalf of the petitioners fails. . 

| come next to a more substantial and difficult contention 


that these cases come within clause (2) of S, 110 because the | 


decree or final order in each of them involves indirectly a 
claim or question to or respecting property of the value of 
Rs, 10,000. The contention is supported in this way. In the 





~ 


judgment of this court it was decided that the line ‘laid down ° 











l (1914) 15 Bom. L, R, 1021: 21 1. C. 783. 
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by Mr. Gompertz passes through or on one side of the different 
i : 9 

suit plots. That line however-had to be arrived at for the 

purp@se of these cases with regargl to various indications as to 


gis direction and length given in Mr. Gomperte’s award. It is | 


said that this court's determination of the whole length of that 
line involves a determination against the plaintiff's right to the 
remainder of the larger extent, which that line was intended to 
ascertain, It is true that in the judgment of Spencer, J] there 
are references as to points in the line referred to as B, B.-1, B-2, 
etc., and if the position of the larger extent just mentioned had 
been in issue, it might be said that it was explicitly or impliedly 
ascertained by these findings. But there was no issue 
as to that larger extent. In fact the plaintiff, / avoided 
raising any such issue. For, when he joined 6th to 9th 
defendants and found that they disputed his ownership. of 
the whole extent, he did not make any attempt to amend his 
plaint and claim a declaration or other relief appropriate to 


‘their claim; nor did he attempt to have any issue decided, 


which necessarily involved its discussion. To turn to autho- 
rity, it is to be observed first -that, when the question is in the 
words of the section of “a decree or final order _ involving 
indirectly a claim or question” no exact or rigid construction 
of the word ‘ indirectly’ can be given. It must inevitably be a 
question of degree whether the relation between the decree or 
order and the claim cr question is established with sufficient 
closeness to be in an indirect relation. The authorities relied 
on by the petitioners are Bhagwat Sahai v, Pushupati Nath 
Bose 1, Sri Kishen Lal’ v. “Kashmiro 2, Jamadar v. Imam 
Bakhat 3, Khaga Ashanulla v. Karunamoyi Chowdary 4, and 
Joogul Kishore va Jotendre Mohun Tagore 5, Of these decisions 
the two last mentioned may perhaps be explained with refer- 
ence to "the court’s exercise of the power of consolidation 
which at that time was no doubt not recognised by statute, but 
which was generally resorted to, As regards the others, the 
first related to a partition, the second to an award and the 


. third to a gift deed, and in all of them the whole of the pro- 


perty together with the appellant’s right in it either really was 
or at least was held by the court to be affected, and there was 


| Ee ee 
1. (1906) 3 Cal L. J. 257. 2. (1915)-I. L. R. 35 All. 445. 
3. (1913) 164. C. 431. " 4. (1879) 4 Cal. L, R. 125, 


5. (1883) 1. L. R. 8 Cal. 210. 
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Alagappa no question, as there is here, of property or a right, which was 
ane not the subject Of the litigation. Réference may next be made 
to a-decision of the Judicial Committee, on which considg@able 
Oldfield, J. reliance has been placed, Macfarlane. v. Leclaire 1. Leave was,” 
_ no doubt given there, because the effect of the judgment of the 
court of Appeal of Lower Canada was to place in jeopardy the 
whole of the goods contained in the certificate of assignment 
and the property became immediately liable to satisfy the 
claims of creditors of the original defendant to an uncertain 
. and indefinite amount. What however is relied on is the neat 
statement of Their Lordships. “It may turn out in the result 
that the petitioners are the sole creditors of Delsderniers,.and 
S therefore, that the goods in possession of the appellants may 
have to bear no greater liability than the 'amount of the debt 
due to the petitioners. But all this was contingent at the time 
of the judgment, and it is the immediate effect of the judgment 
which must be regarded, asi the right to appeal arises as soon 
as if'1s pronounced”. Emphasis is laid by Mr. Govindaraghava ` 
Iyer on -behalf of the petitioners on the fact that the leave 
was given on considerations, which were merely contingent at 
the time of the judgment. It seems to me however that the 
circumstances in that case differ greatly from those in the 
cases before us. Attention is necessary to the conclusion of the 
sentence, in which the contingent effect of the judgment is 
referred to and the reference in it to the judgment as its 
immediate effect is the matter to be regarded, ‘The 
immediate effect of the judgment was to bring the right to the 
whole property in question, because it opened the gates to 
. claims to rateable distribution by other creditors, and to deprive 
the appellants of what they alleged to be theite exclusive right 
to the property “in their hands for the realisation of their 
debts. The-rule really applicable to the present “case is 
in my Opinion to be found in two Indian decisions, 
Hanuman Prasad v. Bhagwati Prasad 2,*and Raja Rajeswara 
Sethupathi v, Kamith Ravuthan 3, in which that decision is 
reterred to with approval, The ground of the decision in those . 
cases was that the question whether a decree Involves indirectly 
a.claim or question within the Meaning of the section must be 
decided with reference to actual circumstances at thé time and 


v. 
_ Nachiappan. 


namely 


i. (1862) 15 M. P. C, C. 181. 2. (1901) I, L. R. 24 All. 236. 
3. (1921) 42 M. L. J. 78, 


` 
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not to circumstances, which are remote, and not in particular to 
a mee possibility, that future suits as to all or part of the larger 
extené of the property alleged to þe concerned may be institut- 
ed at some time in the future. It is true thit in both the cases 
fast mentioned there were such future suits to be apprehended 
from persons, whose existence and whose claim to a legal 
character enabling them to sue was not disputed, whilst here 
we have no knowledge, aid in fact” the petitioners deny that 
there are any other persons in possession of any part or the 
- larger extent now at stake who could possibly bring suits in the 
future and take advantage of this judgment. tdo not however 
think that any material distinction can be founded on this es- 
pecially as the mere contingency of possible. future suits was 
the ground of décision relied on in these authorities and the 
existence of persons, who might be interested to bring such 
suits, was merely mentioned in the statement of facts and not 
referred to afterwards as a ground of decision. 


As for the possibility of this decision being res judicata 
against the plaintiff in any future proceedings, it may be men- 
tioned that defendants 6 to 9 in Opposing the petition dis- 
claimed any possibility that it could be so relied on. It may 
be added that as Jenkins, C. J., laid down in De Silva v. De 
Silva 1. that decision being followed in Gosani Bhaunath Gir v. 
Bihari Lal 2 it is the decree that has to be looked at as it affects 
the interests of the parties prejudiced by it. The second sen- 
tence in S. 110 refers to the decree or final order as involving 
indirectly some claim or question to the property concerned, 
and it may be doubted whether the decree, as opposed to the 
grounds of decision, cafi be said to do so, when such claim or 
question is merely involved in an incidental finding. There is 
in my Opinion no more than an incidental finding in the judg- 
ment o$ this court as regards the Gompertz’s line, except in so 
far as it determines the ownership of the plots which were 
directly in dispute, and I do rot think that because of such a 
mere incidental finding the decree or final order can be said to 
involve indirectly any question regarding the larger extent, 

The next argument attempted is that, although the aggre- 
gate market value of the plots actually in question in these 
suits is only Rs. 2,809, the petitioners should have an oppor- 
tunity to prove that it is really far larger and is over Rs. 10,000 





1. (1905) 6 Bom. L. R. 403. 2. (1919) 4 Pat, L. J. 415, 
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as required by S. 110. It is clear that this contention must be 
scrutinized closely. For the petitioners in effect desire te re- 
pudiate the declaration, whichgthey appended to their paints 
and on which they were allowed to institute their suits on a, 
court fee lower than they otherwise on their present showing 
would have been bound to pay and further there is really very 
little to support their allegation as to the fact of their mistake. 
It is for instance stated in the affidavits simply that the infor- 
mation on which the petitioner’ acted was imperfect and in- 
correct and the petitioner finds that the sites have always been 
more valuable, that is at the time when the suits were instituted, 
and that the aggregate value of the sites and buildings together 
with mesne profits at the time of the suit was more than 
Rs. 10,000. There is nothing, it is to be noticed; to explain how 
the petitioner came to adopt the market value of the property, on 
which his valuation had to. be made, ata figure in the aggregate 
of Rs, 2,800. There is nothing as to the details, by which he now 
proposes to atrive at the higher figure he contends for. There 
should in my opinion be much stronger reason for allowing be- 


- fore afresh enquiry into a matter on which the petitioner has al- 


ready put forward his estimate can be allowed at this stage. We 
may. further refer to the decision of the Judicial Committee in 
Kristo Indro Saha v. Hurromonee Dassee 1, In that case no 
doubt the question was of a respondent being debarred from 
repudiating the value given by the petitioner after that respon- 
dent had relied on that value in order to obtain’ consideration 
of the facts of the case in appeal by the High Court, instead of 
by:the District Judge. and here the’case is different, because the 
petitioner claims the right to repudiate tle valuation, for which 
he is himself responsible. But afortiori the conclusion should: 
be against his right to do so. ‘We have been referred as 
authority for a different view to the judgment of Sandesson, C. 
J. in Surendranath Roy v. Dwarakanath Chakravarthy 2. But 
it is not necessary to read the sportion ef the judgment in 
question as embodying more than the principle that 
valuation for the purpose of the Court Fees Act is not neces- 
sarily inconsistent with the adoption of a higher value of the 
property for the purpose of appeal to His Majesty in Council, 

For in that case the very low valuation for court fees was the 
valuation in accordance with S. 7 (4) of the Court Fees Act and 








WA —_ l 
1, (1873)1 I.A. 84 2, (1916) 1. L. R: 44 Cal. 119. 
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- it was not identical as the valuations in the suits before us are, 


with the market value. There is nothing accordingly in the 
judgment of Sinderson, C. J., tg support the view that a party 
Js entitled to. repudiate the valuation he has already made on 
“the market value and to claim a reascertainment of the market 
value, unless special circumstances (of which there are none in 
this case) are available. It may be added that the other 
learned Judge, who was a party to that case, Mookerjee, J, did 
not refer to the point. In these circumstances, I think that the 
evidence as to the market value in the suits is clear and, as it 


consistsin the petitioner’s own statement, there is no sufficient. 


reason for supposing that the valuation was reached owing to 
any mistake, Petitioners have no right to repudiate it and 
must abide by if now, when they ask for leave to appeal, as they 
did when they desired to ascertain what stamp duty they were 
to pay and in what court they were to sue and how many 
appeals they would be able to secure. This ground also fails. 

The result is that the petitions are dismissed with costs, 
The petitioners will pay the respondent's costs, vakil’s fee in 
each petition being Rs. 20. 

Spencer, J :-—On the first point I agree with my learned 
brother that this is not a case in which we can certify under 
S. 109 (c) C. P. C. that the decree is a fit one for appeal to His 
Majesty in Council as being one of very wide public or private 
concern, ) 


I also-agree on the third point that the plaintiff, having: 


deliberately undervalued his suit in the court of first instance 
and having thus obtained the decision of three courts in this 
country upon his claith, cannot be allowed to repudiate his 
valuation fixed upon the market- value of the property for the 
purpose of obtaining the decision of a fourth tribunal. I do 
not wish on these two points to add anything to the reasons 
given by my fearned brother. 

On the second point, which presents some difficulty 
it is stated by the petitioner’s learned vakil that there 
are other lands, at present, 1 understand, unoccupied -lands 
about which disputes may hereafter arise between the plaintiff 
in these suits and the Kalanivasal Inamdars or their assignees 
and tenants and that the award of Mr. Gompertz will affect 
the determination of such disputes. But i find no statement 


in the petitioner’s affidavit that any? such dispute at present - 
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exists or is likely to arise in the near future. When it 
does ‘arise and if the parties eventually come again einto 
court, it will depend partly” on the question how far 
Mr. Gompertz’s award can b applied upon the ground to that 
portion of the boundary line then in dispute, and upon other 
questions such as whether either side has got a ti tle by prescrip- 
tion, whether the plaintiff or the defendant succeeds in that 
litigation. The only question that is likely to be regarded as 
res judicata in consequence of our decision is the finding that 
Mr. Gompertz had authority under the Surveys Act to finally 
determine the boundary line in 1876 when he made his award. 
Can it then be said that our judgment in second appeal directly 
or indirectly involves a claim or question to or respecting pro- 
perty exceeding Rs, 10,000? The claim that was before us was 
not a claim of such value. What may be the extent and value 
of any future claim is purely a matter of conjecture. There 
may neverbe any further substantial claim made in court. 
Though one result of our decision may be that an idea is put 
into the head of one of the parties to advance a claim to pro- 
perty not now in his possession, the fact remains that no dispute 
is now in existence, and it can hardly be said that S. 110 was 
intended to provide for all possible claims and questions that 
might conceivably arise in the future. lf a claim of that 


_ description should happea to come before a Civil Court at some 


future date, it will not necessarily comprise the whole of the 
jands west of Mr. Gompertz’s line ; so that we should be going 


‘too far if we were to ascertain the market value of that whole 


extent and base our certificate on that value. I therefore think 
that the petitions for leave to appeal should be dismissed with 
costs. e 

AVV O. = Petitiotis dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE SPENCER AND MR JUSTICE VEN- 
KATASUBBA Rao, 


® 
eSingaravelu Mudaliar .. Appellant * (1st Defendant): 
` zi v. 
Chokka Mudaliar (alias) > ... Respondent (Plaintiff) 


Chokkalinga Mudaliar ji 


Limitation Act Art 124—Suit for possession of chonliry bya person claiming Singaravelu 


to be trustee—Adverse possession—Effeet of declaratory decree—No interruption. Mudaliar 
A l v. 
A suit for possession of a choultry by a person alleging himself to be thé Chokka 
trustee thereof is governed by ari, 124 of the Lim. Act. Mudaliar. 


The passing of a decree declaring the plaintiff's title does not stand in the 
way of the defendant in the suit acquiring title to the property by adverse posses- 
s'on. The Judgment does not, by itself, interrupt the possession of the defendant, 


Mir Akbar Ali v. Abdul Ajij 1, not followed. Raghunathachariar v: Thirue , 
vengada Ramanujachartar 2, pier v, Lakshinanna Prabha ə, relie? on, 


Second Appeal against the decree and judgment of the 
Court of the Addıtional Subordinate Judge of Tanjore in A S, 
No, 2 of 1921 (A. S. No. 911 of 1919 on the file of the District 
Court, Tanjore) preferred against the decree of the Court of the 
Additional District Munsif of Tiruvalur in O. S. No. 226 of 
1917. 

K. Rajah Iyer for OTA 

N. Muthuswarmi Iyer for respondent. ° 

The Court delivered the following 

‘Judgments :—Spencer J.—1 agree with the judgment which Spencer, J. 
my learned brother is about to deliver. The question whether 
possession in any particular case is adverse is a question of fact. 
A judgment in a prior suit may operate as res judicata in a sub- 
sequent suit between the same parties or their representatives in ë 
interest if it degjdes what was the character of the possession 
‘of any person who wasa party to that suit, e. g., whether it was 
then advèrse or per missive possession or whether. it was sepa- 
rate or joint possession. But [ am, with due respect, quite 
unable to understand how tlie judgment of a court declar- 
ing that one of the parties has no legal title to the pro- 
perties in suit, can have the effect of causing his posses- 
sion to cease to be adverse to the opposite party from 
the moment of its pronouncement, so long as possession 
aA AA AA ee ee ey 


S. A. No. 1164 of 1921. 24th April 1922. 
1, (1920) T, L. R. 44 B. 934. à 2. (1910) 9 M. L. T, 171. 
3. (1910) 9 M. L. Te 420. 


` 
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Singaravelu remains undisturbed. Such a judgment would rather 
eat appear to emphasise the adverseness of the possęssion 
Chokka , of the trespasser as against the true owner. It qannot 
Mudaliar, © i e 

a benefit the true owner who omits for some reason or, 

Spencer, J. other to take’ steps to eject the trespasser before the lattet 
completes the period of possession required for the establish- 
ment of a prescriptive title. The judgment relied upon in this 
case, O. S. No. 151 of 1912, was a judgment in a suit brought 
by the present defendant. It decided a question of title with- 
out declaring the character of his. possession. As in the result 
the suit was dismissed, the present plaintiff could not make use 
of it for ejecting the present defendant in execution of that 
decree. He waited too long to institute the suit with the 
consequence that when he came toa Court asa plaintiff he 

found himself barred by the Statute of Limitations. We must 
follow the decisions of this Court in preference to that in Mir 
Akbar Ali v. Abdul Ajij!, The article governing limitation in 
this suit was rightly taken to be Art. 124—Vide Pattaikara 
Manakkal Kuppan v, Choorakkapatii Munde Kottil 2. 

The appeal is allowed with costs of appellant here and in 
¢ the lower appellate court to be paid by plaintiff, and the decree 
of the District Munsif dismissing the suit with costs will be 


; restored. 
Venkata- Venkatasubba Rao, J.—The dispute relates to a charity 
subba Rao, J 


known as Abiraman  Thiruvasal Chouliry. The plaintiff 
(respondent before us) brought the suit for recovery of posses- 
sion of a choultry building belonging to the said charity alleg- 
- ing that he was the trustee thereof. The Ist defendant resisted 
a the suit on tbe ground that the plaintiff was not the trustee and 
the right, if any, which the plaintiff possessed to the trusteeship ^ 
became barred by limitation, The first issue framed is: 
“ Whether the plaintiff is the trustee of the suit charity ?” and 
the 2nd, “ Whether the plaintiff's claim to the trusteeship is 
time-barred ? ”. s . 

The institution is thus described by the subordinate judge: 
“The plaint Thiruvasal is a small building at Sikkal near 
Negapatam where Paradesis take rest. The origin of the 
Thiruvasal is not known. The trust owns the choultry anda 
few house sites. It has only an income of about Rs, 10 or © 
11 per annum.” | å E j 


1. (1920) I. L. R. 44 Bom. 934. 2. (1912) 141. C, 168, 
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” The history of this institution so far as itis relevant to the —Singaravelu 
facts, of this case may be. briefly: set forth. e One Mangam A 
Paradesi was managing the chouitry. During his time a muig 
stranger Kathan Paradesi was living with him in the choultry. pi 


Sometime after Mangam's death about 1898 disputes arose a 7 
between the plaintiff, who is Mangam’s first cousin, and the Ist 
defendant who is Mangam’s sister’s son. The 1st defendant was 
not at first serious in regard to denymg the plaintiff’s title, for 
‘when he received information about Mangam’s death the Ist 
defendant authorized Kathan to act under the plaintiff. So : 
Kathan obtained registered lease deeds in the name of the plaintiff 
from tenants occupying the house sites belonging to the trust. 
The 1st defendant soon after asserted that he was the trustee, 
ousted Kathan from the choultry in 1901 and himself took actual 
possession, From 1907 the plaintiff has been disputing the 
title of the ist defendant to the trusteeship of the charity. In 
1901 the ist defendant executed certain mortgage deeds for 
loans borrowed for repairing the choultry. The creditor 
brought O. S. No. 87 of 1907 on the file of the Negapatam 
District Munsif’s Court against the ist defendant and others and 
on objection taken by some defendants the present plaintiff was 
also impleaded as the 9th defendant. It was found by the 
Court that though the present plaintiff had legal title to the 
trusteeship, the Ist defendant was the de facto trustee or 
manager from 1901. Subsequently several rent suits were 
filed by the 1st defendant against the tenants for the recovery 
of rents in respect of trust properties. The finding in effect 
in those suits was that the present plaintiff had a better 
title to the office of ethe trusteeship, that the present Ist 
defendant was de fach trustee from 1901, and that the plaintifi’s 
title was not Barred by limitation as the 1st defendant has 
not acquired a valid title by adverse possession for the full 
_ period of 12. years. On this finding the suits for rent were 
dismissed. The Ist defendant „thereupon filed O. S. No. 151 of 
1912 on the file of the Negapatam District Munsif’s Court for a 
declaration that he was the trustee. It was found that the 
present plaintiff had the legal title and that the present Ist 
defendant had mere possession. In consequence of this finding 
the suit was dismissed on 27—6—13. The Ist defendant con- 
* tinued to remain in possession and the plaintiff brought the 


present suit on 21-7-1914, i 5 
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The District Munsiff fully discussed the evidence and 
recorded his fiedings on the two issues mentioned above, that 
the plaintiff had the legai title to the office of trustee; buf that 
the Ist defendant had the effective control of the chéultry, 


and its management in his own right as trustee from the yea? " 


1901 and that-the title of the plaintiff was therefore barred 
under S. 124 of the Limitation Act. The Subordinate Judge 
accepted the findings of thé District Munsiff that the plaintiff is 


the trustee and that the possession of the.1st defendant, was. 


adverse from 1901. 

From the wording of the issaes framed and from the 
discussion of the evidence, it is abundantly clear that both the 
District Munsiff and the Subordinate Judge have applied their 
minds to the question of the trusteeship of the suit charity 
and not merely to the right to the choultry butiding which 
is only one ifem of the properties belonging to the trust. 
The contention therefore of the respondent, that the lower 
courts have not considered the applicability of Article 124 is 
utterly untenable. The District Munsif expressly refers to that 
Article at the end of paragraph 7 of his judgment. 

. The Subordinate Judge however reversed the decision of 
the District Munsiff, and the ground on which he set aside that 
decision involves the determination of a question of some 
importance and interest. In-the opinion of the Subordinate 
Judge the judgment in O. S. No. 151! of 1912 dated 27—6—1913 
breaks the continuity of the Ist defendant’s adverse possession ; 
and for this proposition he relies upon the authority of Mir 
Akbar Ali v. Abdul Ajij 1. The Subordinate judge says. :—“ Then 
the question is whether, because if the *failure of the Ist defen- 
dant in getting a declaration in his favcur’ss trustee in O.S, No, 
151 of 1912, his adverse possession ceased from the date of that 
decree (June 1913) and he cannot tack on his previous 
possession, from 1901 to mature his title by adverse possession. 
The decision in Mir Akbar Ali va Abdul Ajij | clearly supports 
the plaintiff’s contention,” He concludes: “ Following -the 
decision in Mir Akbar Ali v. Abdul Ajij } I find that Ist 
defendant cannot tack on the period of his possession prior 
to the decision in O, S. No, 151 of 1912.” 


I may at once state that this reasoning is unsound ; for in 
his view the adverse possession qf the Ist defendant ceased 


1. (1928) I. L. R. 44 Bom. 934. 
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from the date of the decree, The question of ‘tacking on’ does 
not grise at all because there are no two petiods of adverse 
Posse s10n referred to -by the Subordinate judge. According 
, to him the decree fn O. S. “No. 15! of 1912 had. the 
Rffect of preventing the statute of limitation from running 
and the Subordinate Judge was misled into using the 
expression ‘tacking on’ by some observations which were 
made ‘in Akbar Aliv. Abdul Ajĝ !. I shall presently refer 
to the cases that bear upon the subject, but on principle it 
seems to me, with great respect, that the decision on which reli- 
ance was placed by the lower appellate court is wrong. Adverse 
possession is a question of fact and always implies that the 
right to immediate possession subsists in the trae owner and 
not in the persoh having adverse possession. An adjudication 
that the true owner hada good title to possession is entirely 
consistent with the fact that actual possession is with another 
party who ousted the true owner and has been holding posses- 
sion as against the true owner on his own behalf. I therefore 
fail to see how a decree which negatived the 1st defendant’s 
right could possibly be regarded in the nature of an interruption 
of the continuity of possession in Akbar Ali v, Abdul Ajij 1, 
Macleod, C. J. assumes that when there is a decree of Court 
deciding that a certain party has noright, he must, if he wishes 
to acquire a good title by adverse possession, start afresh after 
the decree, because his losing the suit puts an end to his pre- 
vious a@verse possession, The learned Chief Justice bases this 
‘conclusion upon the ground that it cannot be presumed that the 
party having adverse possession intended. the moment the 
decree was passed negativing his rights, to continue to hold 
adversely to the successful party andin effect in contempt of 
the decree aforesaid. The judgment proceeds to say that it is 
quite possible that the party relying upon adverse possession 
might, finding” that the successful party was remiss in seeking to 
execute the decree, gather fresh courage: and might, after a 
certain period had elapsed from the date of the decree, deter- 
mine to set up again a title in himself against the successful 
party in the suit. These in short are the grounds of the deci- 
sion. -If the court comes to a conclusion that as a fact the 
adverse possession ceased „and that the party setting up 
adverse possession, on accqunt of his respect for the decision, 





1. (1920) I. L. R, 44 Bom. 934, 
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pineatay i determined not to hold the property adversely, there is then no 


v. continuity of adwerse possession beçause the party deliberately 
RA ceased to hold the property adversely, But the decision of the 


o Bombay High Court appears ‘to be based upon a presumption ; 
subba Rao,J. that a decree against the party in possession ipso facto. deter-® 
. mines adverse possession. The learned Chief Justice does not 
support his view by reference to any authority, and with great 
deference I am unable to foMow the decision above referred to, 


With the exception of the case quoted, the authority seems 
to be entirely on the side of the appellant. . 


In Sheikh Mukbool Ali v. Shaikh Wajed Hussein! Sir Richard 
Garth, C.J. and Brich, J. held that where a person was in actual 
possession of property from the time when the deed’ conveyed 
it to him the decision which declared that deed to be fraudu- 
lent did not have the effect of putting another claimant in 
possession. Garth, C. J, observed: “Whatever the. decree 
might have been, the defendant’s possession could not be 
considered as having ceased in consequence of that decree, 
unless he were actually dispossessed. The fact that there is a 
decree against him does not prevent the statute of limitation 
from running,” 

Ram Lal v. Masum Ali Khan 2,” also supports the 
appellant’s contention. 

Babaji Akoba v. Dattu Laxman 3 has been relied upon by 
the plaintiff. It must be said that this is not a direct authority 
on the question under consideration. But the following 
observations of Batchelor, J. have some bearing. “In 1898 it 
was held that he was a member of a joint family, But 
it was not decided that he was in possegsion of any part of the 
family property, either directly or constructively ; and at a given 
moment a Hindu may be a member of a jointefamily entitled 
on partition to his share and may still be in process of being 
excluded to his knowledge. That is what has happened here. 
Possession is a mere matter of fact, and adverse possession, as | 
understand it, means possession held by some person on his own 
behalf or on behalf of some person other than the true owner, 
the true owner having a right.to immediate pos session. To 
say, therefore, that in 1898 the plaintiff had a good title to 
possession is perfectly consistent with saying that in fact posses- 
sion was with the defendants, who were ousting the plaintiff to 


= 


e T 
11876) 25 W. R. 249. 2. (1902) I. L. R. 25 All. 35. 
ki ABIRI 3. (1912) I. L. R. 37 Bom. 64. 
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his knowledge and in spite of his title.” Raghunatha Chariar Singaravelu 


v. Tprivengada Ramanujachariar | deals with® the question of = “Ua! 
advegse ‘possession under Article d 24. As in the case on hand, E 
there also it was the effect of a declaratory decree that had to be = 
“considered, and the learned Judges observed: “And no ae 


; subba Rao, J, 
authority has been cited in support of the proposition that the 


passing of a declaratory decree in favour of the plaintiff will 
stand in the way of the defendant "in the suit acquiring title to 
the property by adverse possession, such possession having 
commenced before institution of the suit for title and continued 
afterwards for the period required by law.” There is an obser- 
© vation in the judgment which may be said to involve the 
inference that the result would be different if the decree were a 
decree for posession. But I do, not think that there is any 
warrant for this distin¢tion, This case is a direct authority 
against the respondent and has not been referred to in the judg- 
ment of the lower Appellate Court. The same view was taken in 
Ayissa v. Lakshmana Prabhu 2 and the following observation 
is made in the course of the judgment, “ This court has more 
than once held that a decree in favour of a party with regacd 
to property does not by itself stop the running of limitation 
when the property continues to be in the possession of the 
defendant. It is, therefore, possible that, though the former œ 
suit was not barred when it was instituted, the present suit may 
be barred by limitation.” I may observe that no distinction is 
to be found in this judgment between a declaratory decree and 
a decree for possession. 
In Akbar v. Tabu3 the ‘Punjab Chief Court followed Ayissa 
v, Lakshmana Prabhu 2, The question arose in reference to 
adverse possession “of a co-sharer, It was found that the 
plaintiff was ĉin exclusive possession but it was contended on 
behalf. of the opposite party that there was a break in the 
adverse possession as a result of the decree which negatived the 
plaintiffs right. The court in dealing with this contention said 
‘that a decree in favour of the defendants “ not accompanied 
by actual effective assertion of rights and taking of possession 
of those rights ” was of no avail to them. 


Hans Raj v. Maulu 4 is a recent decision of the Lahore 
High Court, and though it is not quite in point it is useful as 


J. (1910) 9 M. L. T. 171: 88%. C. 883. 2. 
‘ @ 


(1910) 9 M. L.T. 420 : 9 I. C. 795 
3, (1914) 22 I. C. 805. 4, 


(1921) 63 I. C. 881, m 
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containing that court’s approval of the passage in Akbar v. 
Tabu} where *relying upon Ayissa ~v. Lakshmana Prabhu 2 the 
learned Judges laid down the proposition that a mere bringipg of ` 
an action and a judgment thereon not accompanied by an entry 
does not break the continuity of adverse possession. 

| have referred to the last two cases because the view taken 
by the Madras High'Court was accepted in them. 

'I he proposition set forth above may be inferred from the 
following passage, in the judgment of Srinivasa Aiyangar, J. at 
page 657 of Vyapurt v. Sonamma Bai Ammani 3, “CA simple suit 
for declaration of the mortgagee’s right when such aright is . 
denied by the trespasser may probably be brought, but that is a 
proceeding which the mortgagee is not bound to take, anda 
decree in such a suit cannot save the rights of the mortgagee 
from becoming barred, if otherwise they would be”. 

Passages from certain other judgments of this Court have 
been relied upon by the appellant in order to show that the same 
inference can be drawn from them. But I do not propose to 
refer to them as the cases contaifing the said passages are not 
direct authorities on the point and as moreover in the cases that 
have been already referred to the question has been considered 
and decided. | | 

Both on principle and on authority I am of the opinion 


‘that the 1st defendant is bound to succeed and my judgment 


is therefore for him. I would allow the appeal, set aside the 
decree of the lower Appellate Court and dismiss the plaintiff's 


suit for possession. —— ' ° 
A. V. V. . Appeal allowed. 
® 
Wa . 
1. (1914) 22 I. C 805. 2, (1910) 9 M. L. T, 420 : 9 I, C. 195, 


3. (1915) 29 M, L J. 645 (F. B.)° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e a 
. PRESENT:—Mr. Justice Spencer AND MR. JUSTICE 
DEVADƏSS, e za 
K@rukundi Sama Rao... Appellant * in both Appeals 


(6th Defendant in O. S. No, 
40 of 1915 and plaintiff in 
©. S. No. 40 of 1918), 


v, 


& 


1, The firm of Marwadi Vannapi 
Vajinji and six others ... Lespondenis in Appeal No, 
| | 176 of 1920 (plaintiff and 
Defendants Nos. 1 to 5 
and 7.) 


2. Swami Rao Naik, and six 
others : ~- Respondents in Appeal No, 
. 177 of 1920 (Defendants.) 


Hindu Law—Joint family—Debts of father—Son’s liatility~-Sale of son's 
Shares in family property in execulion of decree for such debt—Creditors right 
during father's life-time—* Pious obligation of sous—Doctrine of—A pplicability, 


In a suit to enforce a mortgage of family property’ made by a Hindu father 
who was the manager of a joint Hindu family consisling of himself and his sons, 
the suit document being found to be invalid asa mortgage, held that the docu- 
ment could be enforced asa bond against the ‘ather personally and against the 
family property in the hands of the sons. A decree was accord’ ngly passed 
-against the father personally and against his share ot the family properties and 
against the shares of the sons to the extent that the dec-ee remained unsatisfied 
by the father. l j 


So long asa Hindu family remaing joint a creditor can during the lifetime 
of the father proceed against the interests of the soas in the ancestral property 
for the debts of their father Wich have not been cont-acted for illegal or immo- 


ral purposes. It is unnec?ssary to invoxe the doctrine of " pious obligation ” 
in such a case. e 


Sahu Raps Case 1 and Chet Rams Case 2 considered. 


Appeals against the decrees of the District Court of Bel- 


lary in Original Suits Nos, 40 of 1916 and 40 of 1918 
respectively. 


P. Narayanamurthi for appellant. 


L. A. Govindaraghava Aiyar for respondents. 





—Áa ——————.—............. 
1. (1917) 39 A. 437 : 33 M. L. J. 14. 2. (1922) 43 M. L, J. 98. 
* appeal Nos. 167 and 177 of 1928, l4th, 15th, 19th, and 29th August 


and 14th September 1922. 
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R The Court delivered the following 
v Judgments :—Spencer, J. :—These are two suits upon enort- 
ee gage documents executed gy tst defendant, whose soas are 
Vannapi defendants 2 to 5. The appellant is a transferee from the Ist, 
KAET: mortgagee, the plaintiff in O. S. No, 40 of 1918'and the 6th. 


| Spencer, J. defendant in O. S. No, 49 of 1915, which is the znd mort- 
gagee’s suit. The 3rd moartgigee is the 7th defendant in both 


sults, 
The District judge dismissed O. S. No. 40 of 1918, hold- 
° ing that the mortgage deeds were not properly attested and 


therefore invalid. I think he was rightin preferring the evi- 

dence of the two witnesses whose names appear on the docu- 
> ments as attestors when they say that the executant did not 
sign in their presence to the evidence of the executant and the 
sister and the daughter of one mortgagee, the daughter being 
herself a mortgagee under one of the deeds, as the latter are 
likely to be interested in keeping the property in the hands of 
relations rather than allowing it to pass into the possession of 
the 2nd and 3rd mortgagees who are strangers. 

No doubt ‘the 5th plaintiff's witness who is a pleader prac- 
tising at Bellary is related to the executant and Parikshita Rao 
the other signatory who is now dead was a friend of the execu- 
tant and lived in his village, but they seem nevertheless to 
have spoken the truth on a matter which was necessarily with- 
in their knowledge, and the appearance of document suggests 
that their signatures were affixed ata different time, as indeed 
they say they were, 

= Though the suit documents are not valid as mortgages ` 
they can be enforced as bonds against the Ist defendant per- 
sonally and the family property in the handg of defendants 1 
to 5. | : 

It is argued by the vakil for respondents 2*to 5 that 
their shares should not be made liable during ‘the life time of 
their father the Ist respondent, for thè reason that sons are 
not bound by any pious obligation to pay off their father’s 
debts so long as he is alive. He relies on the Privy Council 
decisions 1n Sahu Ram Chandra v. Bhup Singh ! and Chet Ram 
v. Ram Singh 2 as establishing this principle. a 

{ do not think it is necessary for the plaintiff to invoke the 
doctrine of “ pious obligation.” Mere. It has always been held 

1, (917) LL,R. 39 All. 437: 33 M LJ. 14. 2. (1922) 43 M. L, J. 98. 
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in this presidency since the Full Bench decision of Ponnatpa 
Pillag v. Pappuvayyangar 1 in which Girdhayee Lall’s case 

was qpnsidered, that so long as a Hindu family remains undi- 
vided*a creditor can proceed against the interest of the sons in 
fhe ancestral property for the debts of their. father which 
have not been contracted for illegal or immoral purposes as 
has been pointed out by the learned Chief Justice in Peda 
veńkanna v. Sreenivasa Deekshaiulu?*the prevailing judgment of 


Sir Charles Turner, C. J,, in this-Full 
approval of the Privy Council in Muttayan v. Zamindar of 


Sivagiri, 5, This principle was again confirmed by another Full 


Bench case received the 


Bench of this Court in Ramasami Nadan vy, Ulaganatha 
Goundan * and two Benches of this Court have taken the same 
view in Subramdnia Aiyar v. Shaw Wallace 6 Co., Madras 5, and 


Kandasaimi Goundau 


v. Kuppa Moopan, ® after considering Saku 
© Ram Chundra v, Bhup Singh? and deciding that the Privy 


Council did not intend to alter the existing law in this respect, 
The Bombay High Court has come to the same conclusion in 


‘Hanmant Kashinathv. Ganesh Annaji 8 , 


law in paragraph 307 the passage occurs:— 


In Mayne’s Hindu 


“ This limitation of the son’s liability (the learned author 


in referring toa son’s want of obligation to liquidate his 
father’s debts during the father’s life time) has however ceased 
to be of any importance in view of the recent decisions which 
enable a creditor during the life of the fatherto enforce his 


perty: 


z 
3. 
4. 
5. 
6 
7 


3. 
9, 
10. 


claims by. decree and execution against the. entire family pro- 


” and reference is made in the foot note to Khalilul 
Rahman v, Gobind Pershad 9, Ramasami Nadan v, Ulaganatha 
Goundan +,'and Govind V. Sakharam 10, 

The principle 1S explained in Hanmant Kashinath v, Ganesh 
Annaji $ as due to a decree holder’s- right being co-extensive 
with the.power of a debtor-father to alienate ancestral immove- 
able property ‘for the satisfaction of his antecedent debts, not 
being tainted with illegality or immorality. In the present case 





(1881) T. L. R.4 Mad. 5 1. (F. B.) 


(1882) LL.R. 6 Mad. i 

(1898) I.L R. 22 Mad. P- 49:8 MLJ 312 (F.B.) 
(1920) 38 M.L.J. p 

(1919) I.L.R. 43 YA Di at 422 : 38 M.L.J. 203. 
(1917) T. L.R. 39 All. 437. 

(1919) I. L. R. 43 Bom. 612. 

(1892) I. L R. 20 Cal. 328 atep. 238. l 
(1901) 1. L. R 28 Bom. 383, s 
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Kurukundi it is clear from Exhibit A that there was an antecedent debt of 


Sama Rao Rs, 2,000 incifrred by the father. for cultivation expenses. è . 

oa lf the sons effect a bona fide partition at a time anterior 
Vannapi tO the date when the debt is “ontracted “their responsibflity iS 
Vajinji different and the father’s creditor cannot then proceA 


Spencer, J. against their divided shares, See Krishnasami Konan v, Rama- 
sami Ayyar | Peda Venkanna v. Sreenivasa Deekshatulu ? and 
Kani Venkatareddi v, Chelluri Salyanarayana Moorthi 3, but 
the present condition of the family of these respondents is 
joint, They are therefore all liable, the father personally and 
the sons in respect of the ancestral properties in their posses- 
sion and the suit is in time. . 

In modification of the Lower Court’s decree in O. S, No, 

40 of 1918 a decree will be given accordinglyewith interest at 6 

per cent from date of plaint to date of realisation against the 

1st respondent personally and against his share of the family 
properties and against the shares of respondents 2 to 5 to the 
extent that the decree remains unsatisfied by the father, with 
costs throughout. 4 | 

.In other respects appeal No. 177 of 1920 is dismissed. 
Appellant to pay the costs of 6th and 7th respondents in A. S. 
No. 177 (1 set.). Appeal No. 176 is dismissed, No separate 

costs. . . 

Devadoss J. Devadoss, J. :—Original Suit No, 40 of 1915 was brought by 
the plaintiff on a mortgage deed executed in his favour by the 
1st defendant, making the 6th defendant, a prior mortgagee, and 
‘the 7th defendant, a subsequent mortgagee, partics to the action. 
The defendants 2 to 5 are the sons of the Ist defendant. The 
District Judge of Bellary dismisséd the suit. and thé Plaintiff 

. preferred A. S. No. 102 of 1918. The” High Court allowed the 
appeal and set aside the decree of the Distrigt Judge, and re- 
manded the suit to the lower court with directions to pass a 
proper decree after raising necessary issues on the claifns of the 
oth and 7th defendants, The District Judge of Bellary has 
allowed the claim of the 7th defendant dnd dismissed that of 
the 6th defendant on the ground that the mortgage deeds 
relied on by him were not proved to have been property execut- 
ed as required by law. l 

The 6th defendant has appealed against that decree in A. 
S, No. 176 of 1920; During the pendency of the said A. S. 
No, 102 of 1915 the 6th defendant brought O, S. No. 40 of , 


1, (1899) T. L, R, 22 Mad° 519 : 9 M. L. J. 127. 
2, (1917) I. L. R. 41 Mad. f6 : 33 M. L. J. 519, 3, (1920) 40 M. L. J. 473. 
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1918 impleading his mortgagor as 1st defendant and his un- 
diyided sons, as defendants 2 to 5; and the plaintiff in O. S. 
Nog 40 of 1915 as 6th defendant andthe 3rd mortgagee as 7th 
deféndant. The suif was dismissed on the ground that the exe- 
cution of the mortgage deeds was oe proved according to law 
and the plaintiff has preferred A. S. No, 177 of 1920. In both 
the appeals the same person Swami Rao is the appellant, and 
the questions involved are the same. 


The appellant’s case is that of the two mortgage deeds re- 
lied on by him, one was executed to his adoptive father Ven- 
koba Rao on 10th August 1912 by the 1st defendant and the 
other was executed in favour of Gundamma the daughter of 
the said Venkeba Rao on the same date by the Ist defendant 
and that he is the transferee of both mortgages. He contends 
‘that the execution of the documents was witnessed by two 
persons, and that the District Judge erred in disbelieving the 
evidence of the two witnesses who speak to the execution, Of 
the two attesting witnesses one is Mr. Gundu. Rao; a pleader 
practising in the Bellary District. His evidence is that the 
documents after execution by the Ist defendant were taken to 
him and he attested them and that he did not see executant 
sign the documents. It is urged that the pleader’s evidence 
that he did not see the actual execution of the documents can- 
not be relied upon in as much as two witnesses Gundamma and 
Tolasamnia speak to the execution of the document in the pre- 
sence of the pleader and the other attesting witness, It is quite 
open to this court to find that the execution was witnessed by 
the attesting witnesses even though they may not speak to the 
fact, if there is oth@r and satisfactory evidence on record to 


show that thé attesting witnesses did witness the execution— 


vide Brahmadat Tewari v. Chandan Bibi |, But thereis no reason 
why the pleadef who appears to have no interest hostile to the 
appellant should swear talsely that he did not see the actual 
execution. but put his signature to the documents on the 
assurance that they had been signed by the Ist defendant, 
It must be remembered that before the date of the Privy 
Council decision which laid down that the execution of the 
mortgage deeds in the absence of attesting witnesses would 
not be fulfilling the requirements of thelaw, itwas a common 





1. (1916) 20 Cal. W. Notes 192. 
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practice’ to take documents round after execution in order 
to get the attestation of a number of witnesses, and that fhis 
practice must have been resorted to in this case as well as is qlear 
from the way in which both Gundu Rao and the other attesting 


witness Parikshitha-Rao were examined at the original trial ° 


in O., S., No. 40 of 1915. They were examined in chief by the 
appellant’s pleader who evidently asked them whether they 
attested the documents and When they replied that they were 
not present when the executant signed them he contended him- 
self by eliciting that the execution was admitted to them by 
the mortgagor. It is significant that the examination-in-chief 
stopped with the answer. “ I asked if he had signed them and 
he said he had.” Much reliance cannot be placed upon the 
evidence of Tolasamma, P. W. 6 who is a sister 8f Venkoba the 
mortgagee, and it is not likely, that she would have carefully 
noticed whether the mortgagor signed the documents after 
they were engrossed even though he might have been aware 
that documents were being written in the hall of the house of 
her brother Venkoba Rao. The next witness, P. W 7 is 
Gundamma, who is said to be 23 years of age ‘in 1918, when 
she was examined as a witness. She must have been a young 
girl of about 16 years of age on the date of the” execution of 
the documents, She was then said to be a widow, and it is 

most unlikely that a young brahmin widow would have been 
present at the place where the documents were being written 
and where a number of men were’present. Ido not think that 
the evidence of these two women can, in any way, outweigh 
the evidence of Gundu Rao, a pleader. and Parikshitha Rao, a 
stranger. It has been urged that P&rikshitha Rao was 
a man belonging to the same village as the 1st defendant 
and therefore interested in not speaking the truth. He 
is dead, and his evidence is marked Ex. IH ang there 
is no reason why he should have said something which 
was not true, No doubt the ist defendant swears” that 
he signed the two mortgage deeds Exs. A & Bin O, S. No. 40 
of 1918 in the presence of the two attesting witnesses. It is 
urged on behalf of the appellant that it is most unlikely 
that the ist defendant would support the mortgagee against the 
interests of the sons, defendants 2 to 5, who hotly contest the 
validity of the appellant’s mortgages. It is suggested by Mr, 

Govindaraghava Aiyar, thatethe Ist defendant was anxious that 


A 


; e ` ; 
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the appellant who is his relation should get the benefit of the 
mortgages: as he feared that there would be fothing left after 
satigfying the mortgages in fayour of the plaintiff and the 7th 
e iefendant in O. S. No. 40 of 1915. > The appellant's mortgages 
are prior in date to those of the other two mortgages, In these 
circumstances it cannot be said that the learned District Judge 
-has not correctly appreciated the „Evidence in the case. The 
mortgage documents not having been proved to have been 
validly executed the appeals fail and must be dismissed. 

Mr. Narayana Murthi, who appears for the appellant, asks 
for a personal decree against the Ist defendant and against the 
shares of the defendants 2 to Sin the family property. The 
personal remedy against the Ist defendant is not barred, 

On behalf of the sons it has been urged that such a decree 


could not be passed, The vakil for the sons puts forward 
these propositions : (1) The father in a joint Hindu family has 


no power to alienate the son’s share unless there is family 


| necessity, (2) The father’s power to alienate is confined only 
to cases where there is an antecedent debt to -be discharged. 
(3) A creditor cannot proceed against the shares of the sons in 
execution of a decree against the father. (+) In no case can 
the son’s shares be made liable during the life time of the 
father if the debt was neither antecedent nor for necessity, It 
has been very vehemently urged that the three decisions of the 
Privy Council reported in Sahu Ram Chandra v, Bhup Singh } 
Jogi Das v. Ganga Ram 2 and Chetram v. Ram Singh 3 support 
the contention, that, as long as the father is alive, no decree 
can be passed against the son’s share fora ‘debt incurred bY 
the father, and no execution can be levied against the son’s 
share for a decree passed against the father. As the law stands 
at present a creditor can proceed against the shares of the sons 
in the’ family property in execution of a decree. obtained against 
the father without proving either family necessity or that the 
debt was incurred fo discharge an antecedent debt. We have 
to see whether the three Privy Council decisions relied on by 
the vakil have really altered the law on this point. In Sahu 
Ram Chandra v. Bhup Singh | the facts were one Bhup Singh, 
the Ist defendant, father of defendants 2; 3 and 4, and the 
: grand-father of defendants 5 and 6, on the 2ist February 1882, 


J. (1917) 1. L. R. 39 All. 437 2. (1917) 21 Cal. W. N. 957. 
3. (1922) 43 Mi. L. J. 98, 
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mortgaged the family property to Sahu Ram Chandra. The 
suit which gave itse to the appeal te the Privy Council was 
brought by ‘Ram Chandra in July 1910 making Bhup Singh his 
sons and grandsons, defendants, The question was whefher 
Bhup Singh was justified in executing the mortgage deeds so 
as to bind the sons, Their Lordships held that a loan made 
to the father on the occasion of a grant by him of mortgage on 
the family estate was not an antecedent debt. In the course of 
their judgment they quote the following passage from the judg-. 
ment in Suraj Bunsi Koer’s case 1, “ That where joint ancestral 
property has passed out of a joint family either under a con- 
veyance executed by a father in consideration of an antecedent 
debt, or in order to raise money to pay off an antecedent debt, 
or under a sale in execution ofa decree for the*father’s debt 
his sons, by reason of their duty.to pay their father’s debts, 
cannot recover that property unless they show that the debts 
were contracted for immoral purposes, and that purchaser had 


‘notice that they were so contracted. Secondly that the pur- 


chasers at an executiou sale, being Strangers to the suit, if they 
have not notice that the debts were so contracted are not 
bound to make inquiry beyond what appears on the face of the 
proceedings” and observe: "“ Their Lordships desire to record 
their adhesion to the following comment made on this pronoun- 
cement by Sir John Stanley in the case of Chandradeo Singh v. 
Mata Prasad 2. The learned Chief Justice stated :—‘‘ The 
first of these propositions, it will be observed, deals with cases 
where joint ancestral property has passed out of a joint family 
either under a conveyance executed by a father in considera- 
tion of an antecedent debt, or in order to taise money to pay 
off an antecedent debt or under a sale in execution of a decree 
for the father’s debt. It deals with cases in whjch ancestral 
property has passed out of the family, and with no other cases, 
and the words ‘ antecedent debt’ seem to have been used 
advisedly. Likewise the second praposition deals with the case 
of a purchase at an execution sale. Neither proposition touches 
a case in which a mortgagee of a Hindu father seeks to enforce 
his mortgage as against the sons.” It is quite clear from this 
passage that their Lordsihps did not intend to alter the law 
as it stood as regards the right of an execution creditor to pro- 
ceed against the son’s share in execution of a money decree 


1, (1880) I. L, R. 5 Cal. 198., ® (1909) 1. L. R. 3 All. 176, at p. 196. (F. B.) 
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obtained against the father. At page 444 their Lordships  Kurokundi 
“ or Sami Kao 

further observe: “ Although the correct and géneral principle hfe 
“be that if the debt was not for the benefit of an estate then the Saree | 
. -manager should have no power either of mortgage or sale Of. Vannapi 


fhat estate in order to meet such a-debt, yet an exception has sau 
been made to cover the case of mortgage or sale by the father  Devadoss J. 
in consideration of an antecedent debt. This being an excep- 
tion from a general and sonnd principle, their Lordships are 
of opinion that the exception should not be extended and 
should be very carefully ‘guarded.’ In order to justify an 
alienation by the father there should be an antecedent debt. 
But the contention of the sons is that, so long as the father is 
alive, the share of the sons cannot be proceeded against in 
execution of à decree obtained against the father and that the 
court cannot pass a decree against the sons’ shares also in a 
suit brought against the father and sons on a debt contracted 
by the father, and the learned vakil relies very strongly upon the 
following passage of their Lordships in the case cited above: 
“ while the father, however, remains in life, the attempt to affect 
the sons’ and grandsons’ share in the property in respect merely 
of their pious obligation to pay off their father’s debts, 
and not in respect of the debt having been. truly incurred for 
the interest of the estate itself, which they with their father e 
jointly own, that attempt must fail; and the simplest of all 
reasons may be assigned for this, namely, that- before the 
father’s death he may pay off the debt, or after, his death there 
may be ample personal estate belonging to the father- himself 
out of which the debt may be discharged. In short, the res- 
ponsibility to meet the “father’s debts is one thing, and the . 
validity of a mgrtgage over the joint estate is quite another 
thing. Accordimgly, the case founded merely upon pious’ 
obligation and so, strenuously argued before the Board, fails in 
the present irlstance by reason of the fact that Bhup Singh 
who contracted the debt, is still alive and that there is a con- 
current finding by both the courts below to the effect that 
the plaintiffs have failed to prove that the debt of Rs. 200/-for 
which the mortgage was granted, was incurred for any legal 

` necessity or benefit to the estate.” This case was followed 
in Jogi Das v. Ganga Ram‘, Lord Haldane delivering 
the judgment of. their Lordships of the Privy Council referred 


eee eee nee 
1. (1917) 21 C. W. N. 957 (P. GC). 
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to the case of Sahu Ram Chandra v. Bhup Singh 1 in the 
following terms: “In that case it was laid down in effect, that 
the joint property could not be alienated as against co-sharers - 
by way of mortgage, or otherwise, except for interest ĝr for : 
payment of actual antecedent debt, quite distinct from thé 

debt incurred in the mortgage itself, and that in execution the 
transaction could not stand, and it was added that the mere 
circumstances of a pious obfigation does not validate the murf- 
gage, Inthe recent case of Chet Ram v. Ram Singh 2, Lord 
Shaw in delivering the judgment of their Lordships quotes with 
approval the third passage in Sahu Ram’s Case extracted above. 
There was no contention in that case that the sons were not 
liable during their father’s life-time for debts contracted by him. 
The only question in controversy was whethef an alienation 
by a father could be supported on the ground -that there © 


was an antecedent debt when the debt was not really 


antecedent but only antecedent in point of time. Their Lord- 
ships held that in order to constitute an antecedent debt 
to justify an alienation the debt should not be merely antece- 
dent in point of time but that it should be antecedent in fact. 


A careful examination of these cases shows that there is no 
warrant tor saying that their Lordships intended to alter the 
law as regards the liability of the son’s share for the father’s 
debt. The law has been settled for over a generation as regards 
this point. In Meenakshi Naidu v. Immudi Ramiah Koun- 
dan 3 , it was laid down by the Privy Council that a father’s 
debt could be impeached only on the ground that the debt was 
illegal or immoral, and the sons could not set aside a sale by the 
Court in execution of a decree obtained against the father, In 
Khalilul Raman v. Govind Pershad 4, the learned Judges of the 
Calcutta High Court stated the law thus :— “ 


‘In this case the mortgage-creditor sues first, a mortgagor 
and his sons, and second, the sonof a deceased mortgagor and 
seeks his remedy against the ancestral property of all members 
of a joint family. It is certain that he ts entitled toa decree 
against the mortgagor in respect of his own share. It is also 
clear that the mortgage, so far as it was contracted to pay a 
debt not illegal or immoral, existing when the mortgage debt 








1. (1917) I. L. R. 39 All. 437. , 2. (1922) 43 M. L. J. 98. 
3. (1887) I. L. R. 12 Mad, 142qP. Ci). 4. (1892) T.LR. 20 Cal, 328. 
@ 
© 
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was contracted, is good against the shares of the sons of each 
morégagor. No authority heed be cited for this. It is also 


now gstablished that a,decree for the personal debt of the father, 


pot illegal or immoral, may be enforced by sale in execution in 
his lifetime of the entire joint family estate. Meenakshi Naidu 
v, Immudi Ramiah Koundan 1, This is one of the advances 
lately made on the older law which made the son’s shares li- 
able in respect of the pious duty to pay the father’s debts, after 
his natural or civil death. They quote the following passage 
from Mayne’s Hindu Law, para. 283, page 309 of the IV edition. 
“ But | imagine that no suit could be brought directly against 
sons, based solely on their liability to pay the debt of their 
father until he was either actually or civilly dead, so that the 
estate had legally vested in the sons,” and remark, “recent deci- 
sions in this Court are not quite in accordance with this 
opinion.” So it may be taken to be settled law that the son’s 
share could be proceeded against in execution of a decree ob- 
tained against the father. It follows from that that a Court could 
pass a decree against the son’s share of the family property. 


“It is now settled that the sons may be bound by-proper pro- | 


ceedings taken by the creditor against the father to enforce 
more money debt due to him, although the sons are not made 
parties to the suit.” Mayne’s Hindu Law, p. 43, 8th 
edition, Sahu Rasn’s case has been considered in three recent 
cases by. the Madras High Court. In Peda Venkanna v. 
Srinivasa Dikshitalu ? , the learned Chief Justice and Kumara. 
swami Sastri, J. distinctly overruled tre contention that the 
sons are not bound to pay the father’s debt as long as he is 
alive. The learned, Chief Justice Sir John Wallis observes at 


p. 141,. “As if appears to me that the creditor’s right to bring 


the son’s shares to sale for an antecedent debt and the long line 
of decistons which support it were not considered by their 
Lordships in” the recent case, I think it should not be 
treated as overruling them, ‘and that, if we are to depart 
from what has been the settled law of this and other High 
Courts for so many years, it should bein deference toa clear 
expression of their Lordships’ opinion with reference to this 
particular question and not on any inference from the reasons 
given by their Lordships in setting a conflict in the Indian 
Courts on another”. Kumaraswami Sastri, | observes at p. 142; 


l. (1888) I. L. R. 12 Mad. 142 (P. C). 2, (1917) 1. LTR 41 Mad, 136 ; 
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Vajinji. 
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“The second appeal should be allowed not on the broad 
question. raisefl by Mr. Parthasarathi Iyengar as to, the 
non-liability of a son to pay his father’s debts during ` 
the father's lifetime, a conclusion which according to appel- . 
lant’s counsel, is the logical result of the recent decision of 
their Lordships of the Privy Council in Sahu Ram Chandra v. 
Bhup Sigh 1 but on the narrower one that ason is not after 
partition liable to be proceeded against in respect of a simple 
personal debt incurred by the father before a partition whatever 
his rights may have been if they had continued joint, ” Sahu 
Ram’s case was considered by the Full Bench in the case 
reported in Arumugam Chelly v. Muthu Kavundan ? 
and by a Division Bench in Kandasami Kavundan 
v. Kuppu Moopan 3, In the latter case the*learned Judges 
observe at p. 423,” We are bound by these views and must hold 
that the observation in Saku Rams case does not alter the law 
on the point we are considering and we must follow the rule 
in the earlier cases. In fact such a point was not raised at all 
before the Privy Council : the point that their Lordships were 
considering was whether the mortgage was as such binding 
on the sons and whether a mortgage decree could be passed 


against them.” Sahu Ram's case was considered by the 


Bombay High Court in Hanumant Kashinath v.Ganesh Anunaji 1. 
After discussing it and the case in Peda Venkanna v. Srinivasa 
Dikshitalu 5 the learned Judges observe : “ The Judgment thus 
so far from throwing doubt on the well established remedies of 
the creditor in execution impliedly recognises them.” In that 
case a money decree was obtaineds against a Hindu father for 
his failure to account as a trustee and ineexecution the ancestral 
property was attached. The sons having'Applied to raise the 
attachment on the ground that the money debt in the decree 
against their father was tainted with illegality and immorality 
and that their shares could not be made liable sin execution 
during the lifetime of their father. It was held that the decretal 
debt of the father’ for breach of civil duty as trustee was not 
Avyavaharika and held further that the shares of. the sons 
in the ancestral property could be attached and sold during the 
life-time of the father for the satisfaction of his personal debt 














ee eee a 
1, (1917) I. L, R. 39 All, 437, 2, (1919) I. L. R, 42 Mad, 711, 
3, (1920) I, L.R. 43 Mad 421, 4. (1919) I. L. R. 43 Bom, 612. 


5. (19%) 1. L, R. 41 Mad. 136, 
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not tainted with illegality or immorality.” In Madhusudan. Das 
Molg:nt v. Iswari Day Debi Richardson, J., Observes at page 
' 349, > “As it appears to me, the Janguage of their Lordships in 
, Sahu Ram Chandra’s case shows that they did not intend to 


falter the law applicable to such a case as the present.” Their 


Lordships’ purpose was to dissipate the uncertainties which had 
gathered round the term “antecedent debt in connection with 
voluntary alienations by the father ‘of immoveable family pro- 
perty. The cases before their Lordships was that of a mort- 
gage.” Both the learned Judges held that the Judgment in 
that case did not alter the law and that a decree passed against 
the father personally could be executed against the family pro- 
perty including the shares of the sons, So, it is. quite clear, 
from all these cases that a creditor who obtains a personal 
decree against the father could execute the decree against the 
shares of the sons and that the Court could pass a decree for a 
. personal debt of the father against the son’s shares as well, In 
Kandaswami Kavundan v, Kuppu Moopan 2 Oldfield, J., and 
Krishnan, J., indicate how ihis is to be done. At p. 424, they 
observe :—“ In the present case though the plaintiff prayed ex- 
pressly for a decree under O. 34, R. 6 against the ancestral 
property the sons did not plead or prove that the debt was 
illegal or immoral, They cannot be given a fresh opportunity 
for the purpose. The plaintiff is therefore entitled to a decree 
as he'asks for under R. 6 against the Ist defendant pelea 
and against the ancestral property of himself and his sons”, 
It is urged by the appellant that in the case of one document 
there was an antecedent debt and in the case of the other the 
‘debt was incurred to Bay off some other debts. Ex. A does 
mention that a debt of Rs. 2.000 had been previously incurred, 
But Ex. B does. not clearly make out thit there was a previous 
debt. -It is unnecessary to decide the question whether there 
were antecedent debts or notas no mortgage decree is to be 
given.” . . . 

The appellant will have a personal decree against the Ist 
defendant and for any unsatisfied portion thereof after selling 
the ist defendant's share, against the shares of the defendants 
two to five. With this modification of the lower Court’s decree 
the appeals are dismissed. 


——— rt — MAA 
1. (1921) 1. L. R. 48 Cal. 341, e2. (1920) I. L. R. 43 Mad. 421, 
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In the result appeal 176 is dismissed without costs, the 
appellant has filed ona technical point. The plaintif, in 
O. S. No. 40 of 1915 made the appellant a party to the Suit. 
The subsequent mortgagees, that is, the plaintiff and the seventh 
defendant in O. S. No. 40 of 1915 did not contest the validity’ 
of the mortgages. In the circumstances the respondents 6 and 
7 are not entitled to their costs in appeal. 

A. S. No. 177 of 1920 is allowed only as regards the 
personal remedy of the Ist defendant and liability of the 
sons’ shares in the family property. First defendant will pay the 
suit amount with interest at six per cent from the date of plaint 
to date of realisation together with costs throughout and 
defendants 2 to 5 will pay out of the family assets the portion 
of the amount of the decree not satisfied out of the 1st defen- 
dant’s share. Appellant will pay the costs of this appeal One 
set to respondents 6 and 7, 

A. S. V. 

Appeal 176 dismissed and Appeal 177 allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE OLDFIELD AND MR, JUSTICE 


RAMESAM, 
Sathappa Chetty and others ... Petitioner * (Respondents 
. Petitioner in A. S. No. 
293 of 1919 on the file 
of the High Court). 


L 


; ji 
S. N. Subramanian Chetty and ... Respondents (Appellant 
others. and Respondents 7-9 in 
| do: do,) 

Civil Procedure Code, S. 109—Final order—-Suil for Aa of partnership 
and accounts—Suit dismissed as barred by limitation in the first Court— —Decision 
of the High Court on appeal reversing the finding and declaring plaintiff's right” 
to relief and directing the lower Court to pass a preliminary decree and take fur- 
ther proceedings—Whether a final order within the meaning of $. 109 of the Civil 
Procedure Code. 

Where in a suit for dissolution of partnership and connected reliefs, inclu- 
ding the taking of an account the Court of frst instance held that the suit was 
barred by limitatton but the High Court on appeal reversed the finding on limi- 
tation and declared the plaintiffs right to relief, and reminded the case to the 
lower Court to frame a preliminary decree and take further proceedings accor- 
ding to law, the order of the High Court is a final order within the meaning of 
S. 109 of the Code of Civil Procedure. ° 
D AA 


* C. M, P. No. 3267 of 1921. 25th July and Ist August 1923, 


2 


; = ® : 
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Petition under Ss. 109, 110 and O, 45 Rules 2, 3, and8 Sathappa 


Sor . ; ; Chett 
of the Code of Civil Procedure, praying that “in the circum- . j 
' stançes stated therein the High Court will be pleased to grant a WAA 


, certificate enabling the petitioners herein to appeal to His 
*Majesty in Council against the order of the High Court in A, 
S, No, 293 of 1919 preferred against the decree of the Court of 
the Temporary Subordinate Judge of Sivaganga in O. S. No. 19 
of 1917, l £ 
_ B Sitarama Rao, S. R. Muthuswami Aiyarand A. Swami- 
uatha Aiyar for petitioners. 
A, Krishnaswami Iyer and M. Patanjali Sastri for 1st 
respondent, 
The Court made the following 
.. Order :—It is not disputed that the provision in S. 110, C. 
P. C. as to value of subject matter is complied with in this 
case. The objection we have té deal with is only that our deci- 
sion in respect of which leave is asked for, is. not a decree or 
final order, within the meaning of S. 109 ; Petitioners contend 
that it 1s the latter, l 
In the definition of decree in S, 2(2) C. P. C. the anti- 
thesis is between “final” and “ preliminary ”, decrees of the 
latter description being defined as those, after which further 
proceedings, have to be taken before the suit can be completely œ 
disposed of. Butin all the authorities at present relevant the 
opposition is for our present purpose regarded as being between 
“ final” and “ interlocutory” and “interlocutory” is defined in 
Wharton's Law Lexicon as “that which is decided during the 
course of an action and doesenot determine it”. This definition 
at first sight, differs elittle from the definition of “ preli- 
minary” in the C8de above referred to. But when it was 
relied on in Sténdard Discount Co. v, La Grange lit was, as the 
judgments show, accepted only subject to the modification, that 
the matter dacidéd did not determine any substantive right of 
a party, Cotton, L. J. observing that “ without using an ex- 
haustive definition, it may be laid down that an order is inter- 
locutory, which directs how an action is to proceed’. That 
authority is important, because it with others in the same sense 
Salaman v. Warner 2and Bojson v, Altricham Urban Council 3 
was adopted by the Privy Council in Ramchand Manjimal v. 


1, (1877) 3 Ch, D, 67. . 2. (1891) 1 Q. B. 734. 
l 3, (1903) I, K, I@ 517. , 


( i . 
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. 
a Goverdhandas Vishandas Ratan Chand 1 as the basis for its 


De conclusion that ån order is final, if it finally disposes of the rights 
po g of the parties. And this it may respectfully be observgd is 
merely a general statement of what under lies the decision in 
7 Rahimbhoy Habibhoyv, C. A. Turner 2, and Bhup Indar Bahadur® 
Singh v Bijai Bahadur Singh 3 where accounts were ordered to 
be taken on findings in favour of the liability to account of a 
party, and in the former, it was said : “ Now that question was 
the sole question in dispute at the hearing of the cause and it 
. is the cardinal point of the suit. The arithmetical result is 
only a consequence of the liability. The real question in issue 
was the liability and that has been dermined by this decree 
against the defendant in such a way that in this suit it is final. 
The Court can never go back again'on this decree, so as to say, 
that, though the result of the account may be against the defen- 
dant, still’ he is not liable to pay anything’. Shortly, it is the 
effect of the order as determinirig the disputed right of a party 
not as formally concluding the proceedings, which must be 
regarded as decisive and that distinction 1s observed with al- 
most absolute consistency throughout the cases above referred 
to. For although Fry, J. in Salaman v. Warner 4 referred to 
the determination of the action “ the references in the other 
e judgments therein and in the other two cases are to “the 
matter in dispute” and “the rights of the parties”. 


Ram Chand Manjimal v, Goverdhandas Vishandas Ratan 
Chand 1 was decided under the present Code; and, as the law 
is stated clearly there and in the other decisions of the Privy 
Council above referred to, it is unnecessary to deal at length 
with other cases decided in the Indian High Courts, on which 
respondent relies. It may however be observed that Tiruna- 
rayana v. Gopalaswami 5 followed: in Mangayya v. Venkatrama | 
Murthi 6 was based on Mahant Ishwargar Budhgay v. Chanda- 
sama Amarasang 7 and that the last mentioned decision was re- 
ferred to in argumentin Rahim Bhoy Habi Bhoy v. C.A. Turner 2 
but apparently was not accepted as good law. The test of the 
finality of an order being as stated above, we apply it to the 
proceedings before us. 


———_— 





a= Thee ee ee 


. 1. (1921) I.L. R. 47 C. 918. 2. (1890) 15 Bom. 155. 


3. (1900) I. L. R 23 Al. 152. (P.C.) ,4. (1891) I, Q. B. 734. 
S, (1889) I. L. R. 13 Mad. 34% 6. (1918) M. W. N. 844. 


7. (1884) I- L, R, 8 Bom. 548, 
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The nature of those proceedings can be explained shorily. Sathappa 
Plaintiff, now the respondent, sued for dissolution of partner- AA 
' ship and connected reliefs, including the taking of an account, e e 
and failed in the court of first instance ou two grounds, of 
“which only the second, that his'suit was barred by limitation, 
is at present material. The finding on that point and our rever- 
sal of it respectively negationed and declared his right to relief ; 
and the result as regards the right to account between the parties 
the taking of which plaintiff's claim involves, is the same as 
that indicated in Rahim Bhoy Habibhoy v. C. A. Turner 1. 
Our direction to the lower court to frame preliminary decree 
and take further proceedings according to law was merely 
consequential on our decision and did not, we must hold, affect 
its character as°a final order. 

In these circumstances we allow the petition with costs 
and certify that as regards value and nature the case fulfils 
the requirements of S. 110 of the Civil Procedure Code. 


C. A.S. Petition allowed. 


wee 


iN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :—Mr, JUSTICE SPENCER AND Mr. JUSTICE 
VENKATASUBBA RAo, i 
Sadogopa Ayyangar .... Petitioner® (Petitioner,) ° 

i v, 
Sellammal and others ` ... Respondent (Legal repre- 

i sentatives of the original 
plaintiff and Respon- 
dents). 


Civil Procedure Code O. 31 R. 16—Proviso—Assignment ın favour of benami- eSadogopa 


dar with funds of Jud&ment-dcbtor—Right to execute decree—Decrse against  AYyangar 
assets, if within the proviso, ý 


Sellammal. 


Where a moneyedecree passed against several persons is purchased benami 
in the name of a stranger with the funds of one of the Judgment-debtors, the 
decree cahnot be exec¢uted against the others. 

O. 21, R. 2, Ù. P. Code does not prevent proof of the fact that a decree sought 
to be executed has been transferred to an assignee benami for one ofthe Judgment- 
debtors and has therefore become, incapable of execution. 

Ramayya V, Krishnamurthi 40 M. 296: Mohommed Rowther v. Pichai 
Rowither.4 L. W. 534 followed. . 

The expression “ decree for money against several persons ” in O. 21, R. 16, 
C. P. Code Proviso is not restricted to a personal decree for mocey against two or 
more defendants. 


Panachand v. Sundarabai 31 B. 308 not followed. í 


* C. R. P. No. 871-of 1921: 27th Şeptember 1922, 
“1, (1890) L L, R, 15 B. 155, 
R—96 


Sadogopa 


Ayyangar " 


P. 
Sellammal. 


° 
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Petition under S. 115 of Aet V of 1908 and S. 107 of the 
Government of ‘India Act, praying the High Court to revisg the - 
appellate order of the court of fhe Additional Subordinate Jydge, ` 
Tanjore in A. S. No, 81 of 1920 (A. S. No. 54 of 1920 6n the , 
file of the District Court, Tanjore) preferred against the ordef 
of the Court of the District Munsif of Mannargud it in E. P. R. 
No. 295 of 1919 in O. S. No. 183 of 1918. 

OT, R. Srinivasa. Aiyangar for petitioner. 

A. V. Visvanatha Sastri for respondents, 

The Court delivered the following 

Judgment :—The Subordinate Judge has in effect found 
that the execution petitioner is a benamidar for Souri Ayyangar 
who with the money of ist defendant purchased the decree. 

This finding is sufficient to bring the case within the scope 
of the 2nd proviso to R. 16, O. 21, C. F, C. 

The decree was one for the payment of money against first 
defendant and three others. 

= The fact that Ist defendant was directed by the decree to 
pay the amount out of his family properties does not make the 
decree any the less a decree for payment of money against 
him, 

The observation of Chandavarkar, J ın Panachand v. 
Sundrabai 1, that “ A decree for money against several persons” 
means a personal decree for the payment of money by two or 
more defendants jointly in our opinion puts an unduly narrow 
interpretation on this provision. The spirit of the .rule is that 
one judgment debtor should not by acquiring the interest of a 
decree-holder be allowed to put himself Mito a position in which 


‘he can force the other judgment debtors to pay the whole of 
9. $ 
the decree amount, when his proper remedy is a snit for 


contribution and for this purpose it does not seem tq signify 
whether the assignee decree-holder 1s one against ewhom a per- 
sonal money decree has been passed or. one who has been 
directed to pay the decree amount out of the proceeds of the 
property in his hands. | | 

It is next argued that the Subordinate Judge was by reason 
of O. 21, R. 2 not entitled to find that the’decree was satis- 
fied by Souri Ayyangar’s purchase. This argument is met in 
the decisions in Ramayya V. Krisktnamurthi 2, and Mohamad 


Jj. (1907) I. L, R, 51 Bom, 308. 2. (1916) I, L, R. 40 Mad. 296, 
® 
. 
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Rowther v. Pichai Rowther 1, where it was pointed out that the 
transferee must first prové- his right before he tan be allowed 


` ta execute the decree and it is then only that any question of 


adjustment will arise! 


i The Lower Courts had jurisdiction to decide as they have 
done and the Civil Revision Petition is dismissed. 


A. V. V. l Se Pelilion dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KRISHNAN AND MR, JUSTICE 
RAMESAM, 


Devasahayam ... Appellant* (Plaintiff) 
V. 7 
Devamony and*another ... Respondents (Respondent 


and Co- respondent). 

Divorce Aci, Ss. 15 and 37—Suil for dissolution of marriage on the ground of 
wife's adullery—-Dismissal of suit—Graut of alimouy—Order ultra vires. 

‘Where a husbind’s syit for dissolution of marr‘age on ths ground of his 
wife’s adultery is dismissed oa the ground that toe adultery alleged was not 
proved, it is not competent to the Court as part of the decree ia fhe suit to grant 
permanent alimony to the wile. 

Appeal against the decree of the District Court of Madura 
in O, S, No. 16 of 1919. 

K. V. Luke for appellant. 

C. Veeraraghava Aiyar for respondents, 

The Judgments of the Court was delivered, by 


Krishuan J :—This is an appeal from the decree of the 


District Judge, Madura, ił a suit brought by the plaintiff for 


dissolution of his marriage with his wife, the first defendant on 
the ground of. her adultery with the second deferidant as the 

co-respondent. , Both the first and second defendants deny the 
alleged. adultery, the first defendant also pleading that she was 
beaten and driven out of her house by her husband on more 
than one occasion. . 

The District Judge who tried the case after hearing the 
evidence came to the conclusion that the plaintiff had failed to 
prove the adultery alleged and dismissed the suit. Further he 
passed an order granting permanent maintenance to the first 
defendant at the rate of Rs. 10 a month, 


* A.S. No 296 of 1920. x 16th October 1922, 
1. (1916) 4 L, W. 534. 
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Deva- 
sahayam 
Vv, 


Devamoay. 


Sa 


Krishnan, J. 
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The learned counsel for the appellant has placed the 
evidence in his tlient’s favour before us and we have carefully 
considered that evidence. It consists of the oral evidenge of `’ 
five witnesses and after hearing that evidence we agree with ji 
the District Judge that it is unreliable for the reasons stated by" 
the District Judge. We agree therefore with the District Judge 
in holding that the adultery is not proved; the claim for 
dissolution of marriage musf be rejected. 

As regards the granting of alimony at the rate of Rs. 10 a 
month, the contention of the counsel for the appellant 1s sound 
that it was an order that could not have been passed in this 
case. Permanent alimony can be granted under the Indian 
Divorce Act only under S. 37. The circumstances justifying 
such a grant have not arisen here, the suit fôr dissolution of 
marriage having been dismissed. lt is however argued for the 
respondent (the wife) that under S, 15 of the Act it was open to 
the lower Court to grant maintenance on finding that the wife 
had been treated cruelly and had been driven out of the house. 
We do not think that section justifies this, It says, “In a suit 
instituted for dissolution of marriage’ in certain cases, “the 
court may give to the respondent on her application the same 
relief to which she would have been entitled in case she had 
presented a petition seeking such relief”, It is perfectly clear 
that this refers to a petition which could have been filed under 
the Indian Divorce Act. ‘Thus she might, in answer to her 
husband’s suit, claim if there are circumstances which justify 
such a relief, a decree for judicial separation or for dissolution 
of marriage. In case such a decreeis passed at her instance, 
the court would be in a position to act tinder S. 37. It is not 
contended that a bare application for maintenance can be put 
in by the wife against the husband under the. Indian Divorce 
Act. If she wants maintenance without either judicial-separa- 
tion or divorce, she can have the remedy only by filing a suit 
or an application under the Criminal Procedure Code. The 
order therefore granting maintenance to the wife 1s wlira vires. 
It must therefore be set aside. In the result we vary the decree 
of the lower Court by striking out the order for maintenance 


and otherwise dismiss the appeal with costs. l 
A, V V. . Decree modified. 


. 
t e 
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PRIVY COUNCIL. 


° PRESENT :—LORD BUCKMASTER, LORD ATKINSON, LORD 
SUMWER AND LORD RARMOOR. ® 


" *Pramatha Nath Roy 5. Appellant, 
7, 
The Hon, William Arthur Lee E Respondent, 


(On appeal from the Calcutta High Court.) 


Practice—Caleutia High Court Rules, Ch. 32, R.- 3—Procedure—Appeal from P. C. 
Order—Limitation—Exclusion of time requisite for obtaining copy of order pans 
—Diligence—Indian Limitation Act (IX of 1908) S, 12, Sub-S, 2. Pramatha 

On the 30th August, 1918, the appellant presented an appeal against an NJI Roy 
order made on the 26th July against him but he failed to file, along with his William 
memorandum of appeal, a copy of the order appcaled against, which he was re- Arthur Lee. 
quired to do under R. 3 of Ch. 32 of the Calcutta High Court Rules. The order 
was not however filed till the 3rd September. The appellant did not apply to 
have the order drawn up and he returned the draft order Seni to him on the 7th 
August only on the 16th August, 


Held, that, in computing the time requisite for obtaining copies under S. 12, 
Sub-S. 2, of the Indian Limitation, Acl (IX of 1908) the conduct of the appellant 
must be considered and that the appeal was out of time as he failed to take 
reasonable and proper steps to obtain the copies required. 


Bani Madhab Mitter v. Matungini Dassi and others, 1 explained. 
” Order of the High Court affirmed. 

Appeal (No. 131 of 1920) froma decree of the Calcutta 
High Court in its appellate jurisdiction affirming an order 
made by Greaves, J. in the exercise of the Original Civil juris- 
diction of the High Court, . 

The respondent obtained a decree against the appellant 
for a sum of Rs. 27,443, on the 14th February, 1918. The 
appellant's application, to set aside the decree was refused by 
Greaves, J. on the «26th July 1918. The appellant appealed ° 
against the order of refusal and the appeal was . dismissed by 
the High Court*as being out of time. The present appeal is 
against the decree of the High Court in its appellate jurisdic- 
tion. The facts and the material dates are fully set out in 
their Lordships’ judgment. 

1922, May, 12. Dunne K.C. and Macaskie for the Appellant : 

Under S. 151 of the Indian Limitation. Act, the time for 
an appealis 20 days from the date of the Order appealed 
against, S., 12, sub-S. 2 of the same Act allows the time requi- 
site for obtaining copies of the order in favour of the appellant, 
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In this case, the order was not filed till the 3rd September and 
the appeal was filed on the 30th August. There was thuseno 
delay in filing the appeal andthe High Court Was wrong in 


holding that the appeal was sii of time. The settled practice, å 


of the High Court was also in favour of the appellant. Regard ® 
must be had solely to the time when.the copy of the 
order was actually obtained, , Bani Madhab Mitler v. Matun- 
gini Dassi | 


Raikes for the respondent was not called upon. 


1922. May, 12. The Judgment of their Lordships was 
delivered by 

Lord Buckmaster. —The appellant in this case isthe de- 
fendant in a suit which the respondent iastituted by a 
plaint filed on the 24th june, 1916. The various stages in the 
litigation are set out in detail in the judgment of the Chief 
Justice in the Appeal Court at Calcutta, and it is unnecessary 
that they should be repeated. Among these there was a decree 
made on the 14th February, 1918, decreeing in favour of the 
respondent and against the appellant the sum of Rs, 27,443, 
Application made by the appellant to Mr. Justice Greaves to set 
that decree aside was refused on the 26th July, 1918. The 
appellant desired to appeal from that refusal, and he produced 
his memorandum of appeal before the Court on the 30th August 
of that year, on the eve of the Court rising for the vacation, © 

By R. 3 of Chapter 32 of the Rules of the High Court of 
1914, it is provided that every memorandum of appeal shall be 
accompanied by a copy of the decree or order appealed from, and 
with this rule the appellant did not compty. The memorandum 
of appeal was, however, admitted without tMe order, subject to 
all objections’ that might be raised on the heariftg which took 
place on the 29th of ‘January, 1919. 1t was then decided by the 
High Court that the appeal was out of time, arfd itis from that 
judgment that the present appeal, has been brought. That the 
notice of appeal was out of'time, in fact, is beyond dispute, 
for the period of. appeal is twenty days from the date of the 
decree or order which it is sought to impeach, and that period 
expired on the 15th August, 1918, But there is a provision 
contained in S. 12, sub. S, 2, of the Limitation Act of 1908, 
which provides that in computing the time for appeal there 
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shall be excluded the Ume requisite for abane a copy ọf the RSS 
decree, The appellant's contention is that the*time “requisite” pyamatha 
i within the meaning of that sub- section is the time which, in Aa 
the Gircumstances of *the case, is "actually occupied in obtaining William 
“ @the decree, and that, so regarded, the time that ought to be at a 


deducted here is more than sufficient to rectify the delay. Lord 


Buckmaster. 
The facts with regard to that matter are these :—After the 

ordet had been made on the 26th July no steps were immedi- 

ately taken by the plaintitf to have the order drawn up, but after 

the lapse of four days it was competent to the defendant to k 

apply for that purpose. The four days elapsed and nothing 

was done, On the 6th August application was made by the 

plaintiff to have the order drawn up, andon the 7th August 

the drafi of the order was sent to the appellant. The order 

Was simplicity itself, but the appellant only returned the draft 

on the 16th August. On the 23th August it wa; signed, and on 

the 3rd September it was filed by the plaintiff, 


Now the learned Judges in the Appeal Court have held 
that in determining what is the requisite time referred to in 
S. 12 of the Limitation Act the conduct of the appellant 
must be consideredy and their Lordships think that in so 
determining they have rightly regarded the statutory provi- 
sion. In their Lordship’s opinion, no period can be regarded 
a3 requisite under the Act, which need not have elapsed if the 
appellant had taken reasonable and proper steps to obtain the 
order. Inthe present case he took none, and the periods 
between the 30th July and the 6th August, and again between 
the 7th August and the 16th August, which were within the 
appellant’s control, ere sufficiently great to prevent the appel- 
lant saying that the time that did elapse must have elapsed even 
if he had acted ‘with reasonable promptitude. 


It is then ‘urged that there is an authority, decided 
in 1886, which has been the qrigin of a practice undeviatingly 
followed by the Courts in Calcutta in the interpretation of 
the statute, and that practice is said tobe that in determining 
what is the time requisite which may be deducted you are, 
in all cases, to look at the time that has actually elapsed in 
obtaining the order, Their Lordships are unable to see how this 
decision, Bani Madhub Mitter v. Matungini ans and others }, 
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can have been so undani In that 'case judgment was 
pronounced on fhe 17th July, 1883, and the decree was signed 
on the 23rd July, so that only, six days elapsed betweey the ` 
pronouncing of the judgment and the signing of the decree, It ; 
would be impossible for anybody to suggest that that was an® 
unreasonable time. Again, the application for the copy was 
made. on the 3rd August, and it was obtained on the 11th 
August; another eight days elapsed there for which the appel- 
lant need not be held responsible. All that that case decided 
was that those two periods of time, one of which was prompt 
and effective and the other of which the appellant might not 
have been able to control, ought to be deducted from the 
length of'time between the decree and the lodging of the 


memorandum, It certainly does not support the proposition 


that in determining what period is to be deducted in any case 
the time actually consumed in obtaining the decree is to be 
regarded. Their Lordships have been referred to a well- 
known book on practice which, it is said, shows that that is the 
practice, notwithstanding the limited character of the judgment ; 
but even there it is impossible to find this practice laid down 
in terms so plain and so unhesitating that their Lordships 
could rely upon that authority for the purpose of saying that 
it has become established as the equivalent of a Rule of Court. 


Their Lordships think that the appellant here is wrong, 
for the reason stated, which they regard as forming the founda- 
tion of the judgment appealed from. | 

For these reasons their Lordships will humbly advise His 


Majesty that this appeal should be dismissed with costs. 


K. V. L. N. Appeal dismissed. 
Solicitors for appellant : J. J. Edwards & Co. 
Solicitors for respondent : Watkins & Hunter. 


(TEND OF VOLUME XLII. 
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Administrator General's Act (III >£ 1913)—S. 42— Rule 11,443) (c) frumed 
under—E ffcct—Administation commencing before April 1914— 
Administrator General's Ommission in respect of -Value of estate 
for purposes of— Test—Administrator General Act (11 of 1874) 
Ss. 52 and 54—Applitabs tty aud effect. 


In the case of an etate the administration of which commenced 
before April 1914, the amant which the ‘Administrator Genera] is to 
receive by way of commisson is a percentage On the value of the assets 
distributed, provided theyiave before distribution been collected by him 
with the result that, if thre is a rise in the value of the estate since 
collection, he gets a large amount by way of commis Sion, and it there 
is a fall in the value of tt estate, his Commission decreases proportion- 
ately. 


The effect of Re II, (3) (c) of the rules framed under S. 42 of 
Act HI of 1913 is that tf new rates prescribed are to prevail in respect 
of estates newly cominginder the administration, but that in respect of 
old estates, the old law to prevail. 


The object of ' 54 of Act 11 of 1874 was to provide for the pay- 
ment on account to ot Administrator General, and the possible adjust- 
ment of accuunts betwn him and a Subsequent Administrator General 
when one had collecteand the other had distributed, and was not in- 
tended to, and did notfect the amount that was to be paid by the estate 
under S. 52 of that Ac 


The Admisifor General, Madras x. y y Ramiah (Sir Waltey 
Salis Schwabe K, C. tief Justice, and Coutts Trotter, J.) zua 


Arbitration—Subinise: in England—Award—Judgment by default in 
England —Suin India on award and judgment—Defence of ir- 
regularity in rbitration—Arbitration Act. 1889, (52 and 53 
Vict. C. 49) S, —Code of Civil Procedure (Act V of 1908) S 13, 


Objection tm award made upon a Submission to arbitration 
in England on the gind of misconduct or irregularity on the part of the 
arbitrator must be En by potion to set aside or remit the award under 
the (English) Arbitson Act of 1889, and witain thetime limited hy 
O. 64, R. 14 of thesles of the Supreme Court (England) : if not sọ 
taken, it cannot beaded as an answer to an action on the award, 

(1867) L. 2 C, P. 384 followed, 


A Judgmeof fhe English Courts obtained by default cannot be 
sued upon in Iddiince it is not a judgment on the merits within the 
meaning of S. 13 ae Code of Civil Procedure (Act V of 1908), (1916) 
L, R. 44 I. A. 1132 M. L. J. 35 followed. 

Quaere, vther such a judgment is obtained the award is 
mergad in it. 

Decree oe High Court on appeal reversed: 


Oppenhe& Co,, v. Mahomed Hanecf. (Viscount Cave.) “ee 


Benami—Registe partition deeid—Co-sharers—Burden of proof— 
Limitatiosd adverse possession—Limi lation Act, Art. 142-144, 


The bua of proving that the grant of a one-third share to the 
appellant by a rfered partition deed was penami for another sharey, 
lies on he peralleging it, 


r 
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e ` o a 
Benami.—(Comid.) 


To prove dic possession ‘and adverse pessession against such 
persons clothed with ali the insignia of beneficial ownership, very strong 


and reliable evidence should be requigd. Limitation against a co-sharer 


does not begin to run until.his title is openly-denicd, ` =e 
Decree of the High Court reverséd. — 
Arab Alikhan x. Mahmuda Ali Khan, (Lord Atkinson). ses 


Calcutta, Municipality—Power of Corporation to acquire surplus land— 
-  Dhaymasala ” a public per pose—Calculta Municipal Act (ISI of 
1889 Bengal) Ss, 14, 357 and 556. nar 


` 


A” Dharmasala ” is not excluded from the, term " public pur- . 


pose”. ‘Under the Caicutta Municipal Act, the ‘Corporation of Calcutta 
has power to acquire surplus lands in any area far the purpose of erect- 
ing a “ Dharmasala ” at the expense of a privatebenefactor -for the usc 
and convenience of pilgrims crowding toa Hincu Temple within the 
area, t 

‘Under Ss. 14 and 556 of the Calcutta Municha] Act, the discre- 
tion is vested in the Municipality and not with a Cout of law, : 

Deeree of ihe High Court affirmed. | 


Amulya Chandra Banerjea v. The Corportion of Calcutta. 
(Lord Shaw.) a i ace 


Civil Procedure Code (Act I of 1908}, 8. 16 (d) and 5. 20 t--Suz? for decla- 
yation that @ will isa forgery—Whether the sof one “ for the 
determination of any other right lo or interest Himmoveable pro- 
perty ” within -the meaning of S. 16 (d — PH of the cause of 
action arises under each jurisdiction of properts dealt within 
the wili situate in more jurisdiction than one—Cisc of action in 

S, 20 (c), meaning of. . 


A suit by a reversioner for 2 declaration that a itl set up by the 
‘widow of the last male owner was a forgery and for its pcellation can 
be instituted under S. 20- cl. (c) of the Civil Procedure òde in a ‘Court 
having jurisdiction over any one of the places where by part of the 
properties dealt with by the suit is situate. 

l Such a sut is not one falling within the.meaninsf S-16 cl, (d) 
of the Civit Procedure Code. For S. 16 cl. (d) to apply 4 suit, it must 
be expressly for the purpose indicated in the clause. 

In a suit to set aside a will the plaintiff's allegan of interest 
and the threat to his rights are parts of his cause of acti and where 
the properties are situate within different jurisdictions padi the cause 
of action arises under each jurisdiction. o 

Cause of action ” in S, 20 (c) of the Civil Procedt Code consi 
dered and defined. l - 

Nitala Atchayya v. Nitala Yellamma. (Krishnam8 Venkata- 

subba Rao, JJ.) . B 
-——§, 66—Hindu Law—Joint family—Manager—Purchast execution 

— sale benami in name of strvanger—Purchase withins family 
funds—Claim to property purchased by other membc~Maintain- 

L ability—Purchase made on behaf of plaintiff—Aning—c, P. 
C. of 1882—S. 517— Law nnder—Distinction. . 


In execution of a decree obtained by A the manag of a joint 
Hindu family. he with the aid of joint family, funds. purchd the pro- 
perty of the judgment-debtor himself benami in the name ofa stranger 
without obtaining the leave of the Court to bid. Inasutt partition 
brought by a son of A against the other members of the tdy and B, 
held that S. 66 C.P.C. was no bar to plaintiff’s claim to a påion of the 
property purchased in the name of B on the ground that Bas onlya 
benamidar for A and that the property wag joint family prety. The 
purchase was not one made On behali of the plaintiff within meaning 


of S, 66 (1) of the Code. 


634 


OL 
. 


civil Procedure Code.—{(Cont d.) 


N 
o _Nalaraja Mudaliar v, Rainaswami Mudaliar (Siv Waller Salis 
Schwabe K. C, Chief Justice: ana Coutts Trotter, J.) = 


——-S.0109—Finel order—Suit for diss8lulion of partnership and 

accounts--Sutt dismissed as barred by limttation tn the first Court 
9 Decision of High Court on appeal reversing the finding and dec- 
laring plaintiff's right to rclicf and divecting the Lower Court to 
bass a preliminary decrce and take further proceedings—\Vhether 
g a order within the meaning of S. 109 of the Civil Procedure 
Code. ; e 


Where in a suit for dissolution of partnership and connected 
reliefs, including the taking of an-account the Court of first instance held 
that the suit was barred by, limitatioa but the High Court on appeal 
reversed the finding on limitation and declared the ‘plaintiffs right to 
relief and remanded the case to the lower Court to frame a preliminary 
decree and take further proceedings according to law, the order of the 
High Court is a final order within the meaning of S. 109 of the Code of 
Civil Procedure, 


Sathappa Chelly v. Subramanian Chetty (Oldfield and Rame- 
saint, JJ.) bas 


——Bs. 109 (0) and 110—Leave lo appeal to His Majesty in Council— 
“ Otherwise fit for appeal "—Decree invoking indirectly some 
claim or question to properties of Rs. 10,000 1: valuc—Test of— 
Plaintiff's when allowed to question thcir own valuation, 


S, 109 (c) of the C. P. Code contemplates cases where, though the 
right is dispute is not exactly measurable in money, the decision might 
result in a precedent governing numerous other cases or where the right 
is one of great public or private importance. (1914) 21 I. C. 783 Foll. 

The question whether a decree involves " indirectly a claim or 
question to or respecting property” of the value of 10,000 rupees or up- 

? wards within S 110 (2), C P, Code must be determined with reference to 


the actual circumstances, at the time and not to circumstances, which are ` 


remote, and not in particular toa mere possibility, that future suits as 
to all or parts of the larger extent of the property alleged to be concerned 
may be instituted at some time in the tuture, . 

(1901) I. L. R. 24 A; 236 and (1921) 42 M, L. J. 78 followed. 

(1862);15 M. P. C, 181 considered, A 

Where ' applicants for leave to appeal to His Majesty in Council 
had valued the lands torming the subject of dispute at Rs. 2, 800 and paid 
court-fee thereon under S. 7 (£) (d) and (e) of the Court Fees Act and the 
said valuation was accepted by them when they appealed to the lower 
appellate Court and by their opponents On Second appeal in the High 
Court the appellants cannot in the absence of a bona fide mistake or other 
equally strong reason, claffh a fresh inquiry into the valuation of the 
lands for the purposes of the application for leave to appeal under S, 110 
C, P. Code, j = 
(1873) L. R, 11. A. 84 Relied on, 


(1916) I. L, R44 C. 119, distinguished. 
Alagappa Chetty v, Nachiappan (Oldfield and Spencer, II). ua 
—~—~§, 110—Subject mattereof snit—Vadue of—Morigage—Suit for sale 
0:4—luterest betwecn plaint aud decree if must be taken in 
calculation, 


For the purpose of ascertaining the value of the subject-matter of 
a suit for sale on a mortgage within the meaning of S. 110 C. P., C. the 
interest in the principal amount betwen plaintand decree must be taken 
ia calculation, 


Raghunathaswami lyengar’y. Gopaul Rao, (Oldfield and Rame- 
Sam, JJ.) = l a 


-———-§, 114 and 0..47, R.1—Review 8f judgment—Grounds for—Subse-. 
quent decision of the Privy Council reverSing a judgment of tlie 
H igh Court, 


Ge 
nN 


WI 
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Civil Procedure Goda.—(Costd.) 


The ground for review under O. 47, R. 1 C. P. Code must be some- 
thing which existed at the date of thegd2crec and the Rule does not 
authorise the review of a decreas which was righ? when it was made 

on the ground of the bappening of some subsequent event. 

Where the lower Court had decided a case ‘following the deci- 
sion of the High Court in connected case which was subsequently revers- 
ed on appeal by the Privy Council, the reversal of the High Court’s judg- 
ment is not a ground for review of the lower Court's judgmeut. ` 

(1899) f. L. R 24 M. 1. (P.&.) and (1909) 4 M. L.T, 86 relied 
on. : 


(Kumaraswami, Sastri J.) 


——S. 115 and0. 1, R.1—Prelimievary finding in a suit holding 
Suit nòl bad for misjoinder of parties and causes of aclion 
Revision against~ Entertainabslity of—Detention of moneys be- 
longing to piaintiffs? father —Detern tian of other moneys belonging 
to their matllicr—Suit by sous und daughters jointlyp—No miş- 


foinder. . 


A- decision on an issue in a suitto the effect that the suit is not 
-bad for misjoinder of parties and causes of action is subject to the revi- 
sional jurisdiction of the High Court under S 115 of the Civil Procedure 
Code, The case law on the subject reviewed and discussed. 

The first defendant was detaining certain amounts belonging to 
the father of the plaintiffs to which plaintifs 1 and 2 where solely entitled 
as his sons. The lst detendant had also in his possession moneys and 
the sale proceeds of feweis deposited by the mother of the plaintiffs’ to 
which plaintiffs 1 and 2 would be entitled in case the real owner was the 
plaintiffs’ father or defendants 3 and 4 sisters of plaintiffs 1 and 2, would 
be entitled as heirs in case they belong to their mother as stridhanam. In 
a suit by ail the plaintiffs against the ist defendant to recover all the 
amounts leaving the question as tothe rights infer tothe second men- 


tioned amounts between the plaintiff 1 and 2 on the one hand and 3 and 4 | 


on the other open keld that the suit was not bad for misjoinder of parties 
and causes of action. 

The right to relict claimed in the case is in respect of or arises 
out of the same act f. c. the act of unlawful detention of the moneys by the 
first defendant and the right is alleged to exist when the first or second 
set of plaintiffs in regards toa portion of such relief and the common 
question of fact to be decided is the wrongful withholding of the monies. 
1899 1 Ch. 55 : 1899 1 Ch, 393 ; 1898 2 Q, B, 44 Referred to. ki 


Velappa Nadar v. Chidambara Nadar (Venkatasubba Rao) ass 


—— 8, 152—-Amendimeni of decree—Dtrection—Principies guiding—in- 
tervenlion of rights of third parties acting in gded faith— Effect— 
Sale ist executien of decree—Subsequent application fomits amend- 
suett—Partics—Purchaser if necessary party—cC. P,C.—O. 22 
R. 10—Pendency of suit—Meaning. 


The exercise of the power to amend under 8.152 C, P, Cis 
discretionary, and an application for amendment of a decree Should be 
rejected as too late, if the rights of third parties acting in good faith have 
intervened. ° 

A purchaser at a sale held in execution of a decree which is sub» 
sequently sought to be amended is a necessary party to the application for 
its amendment on the general principle that persons, whom it is desired 
‘to bind by proceedings can and must be impleaded in them, And the 
other allowing the amendment is not bindg on him, if he is not so implead 
Quære whether the expression " the pendency of the suit in O. 22.R, 10 
C. P. C, covers the period between an original and an amended decree. 


Narayana diyar, v. Biyari Bivi (Oldfield and Ramesam JI) .., 


comm}, 2 R. §-—Parincrship between te plaintiffs? father and 


defendant — Subsequent * partnership between the plaintiff 
and defendant with the old assels~Platntiff oblaining letters 


Ganrabathulu . Ventamma ~v. Gannabathala Rauga Rao.. 


277 


Civil Procedure Code,—{Cortd,) 


of administvation to his father’s estate--Suil by plaintiff. to pecover 
è father’s share inthe first partnership and his own share in the 
9 second—Not bar fof misjotuder—® Arises with reference to'? in 

O. 2, R. 3, meaning of--Findiug of misjoinder by the first Court 

—Revision against—Civil Proceduye Code S. 115. ; 


The plaintiff’s father wbo was divided from the plaintiff was 
carrying on a business in partnership with the 1’st-defendant which lasted 
till the plaintiffs father’s death, Subsequent ‘to the plaintiff's father's 
death the plaintiff and the first defendant cafried on business with the old 
partnership assets. The plaintiff subsequently obtained letters of ad- 
ministration to his father’s estate. Heas an administrator brought the 
present suit for the accounts of the partnership between his father and 


the first defendant. He also claimed inthe same suit his share inthe . 


partnership between himself and the first defendant. 


Such a suil does not offend the provisions of 0.2, R. 5 of the 
Civil Procedure Code and it comes without the exception specified 
in the rule, as the plaintiff's personal claim in respect of the partnership 
with himself '' ariges with reference to the estate in respect of which he 
is Suing as administrator "'. 

The words " arise with reference to” in the exception to O. 3, 
R. 5 are very general and cover a case where the plaintiff's personal 
claim can only be determined after calculating the amount due to him as 
administrator. 

The expression “ arises with reference to ” should not be read 
as bcing equivalent only to “ arises on behalf of ”, 

1914 1K B. 283 distinguished. l 

The Higb Court will in the exercise of its revisional jurisdiction 
interfere when the Lower Court has wrongly held a suit as bad for 


misjo!nder of causes of action and directed him to elect which cause of 


action he would proceed with in the suit. . 
5 L. W. 207, 6 L, W. 9 and 42 M. L. J. 97 followed. 


Arunachalam Chetliar v, Arunachalam Chettiar. (Oldfield and 
: Venkatasubba Rao, JJ.) ba 


~——0. 8, R. 5—Plaini—Allegation of facts in—Admission by defendant 

- absence of specific denial tu written statement —Effect—Suit 

against minor—Limtilation Act—Ss. 4 and 14—Pcriod of limita- 

tion expiring on a general holiday—Suit filed in wrong court 

on next day—Returi of plaint and representation in proper court 
—Limilation—Coimputation, , 


Where an allegation of fect is explicitly relied on in the platut 
and there is no denial of it,in the written statement and nothing except a 
statement that facts not sxpressly admitted must be proved, the fact cannot 
when the decree soughCis as against a minor, be deemed to'be admitted 
(0.8 R,5C. P. &.) 


The last day of the period of limitation for a suit on a pronote 
was 9—9 —1918. That day beingia general holiday, the plaint was present- 
ed inthe Small Cause Court of Kumbakonam on 10—9--1918, It was Te- 
turned on 23—I—1920 for presentation to the proper Court and was re- 
presented on 26—1—1920 in the Small Cause Court.of Ariyalur. That Court 
was closed on 9—9—19f8, It was found thatthe plaintiff’s prosecution 
of the suit in the Kumbakonam court was in good faith. Held that 
although the plaintiff was entitled to a deduclion under S. 14 of ithe limi- 
tation Act of the period between 10—9—18 and 23—1--20 and under S. 4 
of the same Act of the period between 24—1—20 and 26— 1—20, he was 
not entitled under, either of those sections to a deduction of the one day 
between 9—-9—18 and 10—9—18 and that the suit was therefore barred. 


Govindasami Padayachi v. Sami Padayachi (Oldfield and 
Venkatasubba Rao JJ.) 


-—-0. 21, R. 16—Proviso AssignMient in favour of bestaintdar with funds 
of—Judginent debior—Right to ev®&ute decrce—Decree against 
asscts, if within the proviso. 


PAGE, 


` 218 


Civil Procedure Code.-~(Conid.) 


Where a money decree passed against several persons is pur- 
chased benami in the name of a stranger with the funds of one of the 
Judgment-debtors the decree cannot be gxecufed against the orders. 

O. 21 R, 2 C. P. Code doesnot prevent proof “of the fact that a 
decree sought to be executed has-been transferred to an assignee benami 
for one of the judgment-debtors and has therefore become incapable of 
execution... 

40 Mad. 296: 4 L, W. 534 534 [ellowed. 
ji The expression " decree for money against several persons ” 
in O.21 R 16 C. P. Code Proviso is eot restricted to a personal decree 
for money against two or morc defendants. 

‘31 Bom. 308 not followed. 


Sada gopa Aiyangar v. Sellamimal., (Spencer and Venkata- 
subba Rao JJ.) i Wa 


———0, 21, Rr. 58 and 63—Claim petition by morigagce—Adverse order — 
Order declining to adsudicate—Suit for enforcing mortgage Limi- 
tation— Conversion of mortgaged property into money-—E ffect of — 
Limitation Act Arts 11,62 and 132, 


Property mortgaged to plaintiff was attached and brought to 
sale in execution by the defendant. ‘On the day for the sale. the plaintiff 
preferred a claim petition that the sale procecds should be kept in court 
deposit to satisfv his mortgage and.not be paid over to the defendant, The 
court dismissed the application holding that as the sale had taken place, 


it had no jurisdiction to hear the petition, Ina suit by the plaintiff to ` 


enforce his mortgage and recover the mortgage money from the defen- 
dant, the latter pleaded that the suit was barred under arts 11 and 62 of 
the Limitation Act. 

Held by the Chief Justice (agreeing with Spencer J) (1) that there 
was no order negativing the claim of the plaintiff and his suit was there- 
fore not barred under art. 11 of the Limitation Act :and (2) that the suit 
was one to enforce a mortgage and was governed by art. 132 and not by 
art. 61 of the Lim. Act though the mortgaged property bad been convert- 
ed into money as a result of the Court sale, 


(1918) I. L. R. 41 Mad, 985: 35 M. L. J. 335 (F, B.) distinguished. 
I, L. R. 41 C. 654 (P, C,) relied on. : 


Abdul Kadir Sahib v, Somasundaram ‘Chelliar, (Sir Walter 
Salis Schwabe K. C. Chief Justice) T 


~——0, 21, R. 85—~Ewecution sale—Tiime for deposit by purchaser—Ex 
tension—aAcceptance of deposit paid beyond time—Power of Court 
Validity of sate—Consent of partics—What amounts to—E ffject— 
Cinfirmatton of sale—A pplication to sct it aside after—Matnlain- 
ability—Limitation Act— Art, 166. 


e 
A court ought not to extend the time for deposit by the purchaser 
or accept a deposit paid beyond time without the consent of all ®he par- 
ties concerned, decree-holder, auction purchaser and Judgment-debtor if 
there are three, or decree holder (who is also auction- purchaser); and, 


judgment-debtor, if there are two only. But if it does so, it isan irregu- . 


larity only and does not render the sale a nullity, And the irregtlarity 
inay be waived. A 

Where the judgment-debtor, in a case in which the decree-hol- 
der was himself the execution purchaser, drew the balance of the sale 
price deposited by the latter beyond the time allowed and did not object 
the confirmation ol the sale. held that he the judgment-debtor must be 
deemed to have waived any objection to the sale on the ground that the 
extension of time was made without his consent. In such a case, the old 
sale taken with the waiver is equivalent to a re-sale. An application to 
set aside a sale so confirmed without ‘objection was held to be barred 
because it was not made within the 30 days allowed by Art. 166 of the 
Limitation Act. i 


Bi oe 
Subramaniyam Nambudra v, Vykunda Kammigihi (Spencer 
and Ramesan, JJ) i 


` 
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e 

——o0. 21, R. 97—Delivery of possession-—-Second application for—Main- 
tainability—Delivery on first application accepied by decree- 
> holder as completes-First applicetion against judgment-debtor, 
second against lessee under lease granted pendente lite—Effeot 
—O. 21, Rr. 35, 36 ~Applicability—Decreceholder— Enjoyment! of 
property delivered in exceutton—Disturbance by person without 
any right to do so—Remedy—Applicatroy under R. 35 or R. 36 

Maintatnabtlity. : 

The return on a warrant for delivery of immoveable property 
issued on an application made as against ife judgment-debtor for the 
execution of a decree for the possession of such property was that the 
delivery was complete, and this statement on the return was accepted by 
the decrec-holder, The judgment-debtor had, during the pendency of 
the suit, granted a lease of a portion of the property. Alleging that he 
was not aware of the said lease when he accepted the delivery as com- 
lete, and that the lessee under the said lease prevented him from peace- 
fully enjoyment the property delivered to him, the decree-lolder applied 
again as against the lessee, for removal of fhe obstruction and for the 
issue, if necessary, pf a warrant of delivery. Held, that the execution 
having been definitely closed by the delivery on the frst application 
accepted by the decree-holder as complete a second application by him 
for execution was, in the absence of any allegation of fraud in regard to 
the proceedings ou the first application, incompetent. 

Meaning and effect of delivery in execution being accepted as 
complete. 

Where a decree-holder, who has obtained delivery in execution 
of a decree for possession of immoveable property, is disturbed in bis 
peaceful enjoyment thereof by a person whom according to the decree- 
holder himself, has no right legitimately derived from any competent 
person to do so, his remedy is either in criminal prosecution or in a suit 
for damages. The person disturbing cannot be regarded asa tenani 
against whom there can be an order for delivery under O, 21, R. 35 or 
36, C, P. Code, 

Ibrahim Sahib v, Konammal, (Oldfield and Venkatasubba 
Rao, JJ.) sa 
-—-0, 22, R. 10,8. 4%7—Apélicability—Mesne profits—Iuquiry pursuant to 
decree for possession and such profits —Lessee of property pending 
suit—Joinder in suit to make him account for profits received by 
hint as lessee—~Legality —Removal of tenant in execulion—Power 
of couri—Lease pending stitifan assignment within O, 22, R. 10. 


In pursuance of a decree for possession of immoveable property 
and for an inquiry into the mesne profits past and future to which piain- 
tiffs were entitled. An amen was appointed to make the necessary 
inguiry, and he made his report, Therealter plaintiffs put ina petition 
praying for the a igen as 2 defendant to the suit of tenant to whom dur- 
ing the peudency 6f the suit the original defendant had let the suit pro- 
perty soas tocomfiel thetcnant to account for profits which he had 
receiveddrom the same. Held, reversing the order of the High Court, 
that there was go potver under O. 22 R 10 or S. 47 of the Code to add 
the tenant as a party, defendant to the suit. 

O, 22, R. 10, C. P. C. is inapplicable tothe case. The order con- 
templates case of devolution of interest {rom some original party to the 
suit, whether plaintiff or defendant, upon some one else. The liability, 
if any, of the tenant to pay damages for removal of the profits of the suit 
property is not a liability, which has devolved to the tenant from the 
original defendant. They were both liable, if Hable at all, as trespassers, 
aad a case, if any, against the tenant must rest upon his action and the 
direct relation established thereby between him and the plaintiffs. 

Semble a separate suit may be maintainable against the tenant 
for the recovery of such damages. 

Quaere Whether proceedyngs in execution of the decree might 
involve removal of the tenant and whether fay such a purpose a lease 
might be considered as assignment within the meaning of O. 22, R. 10. 
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S, 47 C.P, Cris also inapplicable. That which should in reality č ẹ 
form the basis of an independent suit against a separate party, for some 


act done by himself, cannot be introdyged asa question tc be triedin , e 

execution proceedings in another suit. ese `e 
Maharaja Sir Manindra Chandra Nandi `y, Ram Kumar 

Bhagat, (Lord Phillimore), 589 - 


——-0. 32, R. 3—Alinor—Suit by or on behalf of, wiihout a next friend—- 
Dismissal of—Legality— Opportunity to bring next friend on. 
record when should be giveyg—Trustce—Minor if can be—Co- 
irustees—Morigage of trust property by some wzrthoul consulting 
others—Validity—Trustecshsp—Transfer ty will—Validity—C. 
P C.—S.11—~Heard and finally decided—Dismissal of suiton 
ground of non-Joinder—Not resjudicata as regards merits. 


A suit instituted in the name of a minor without a next friend is 
not liable to be dismissed on that ground alone where the omission ta 
put in the next friend was not dueto any design and was notin any 
a WA fide. 1n such a case an opportunity should be given to cure 

e defect. 


Š ® 
The last male member of an illom which owns Uratma rights in 
a temple cannot by will vest the said right in his sons. The trusteeship 
of a temple cannot be aliented in that manner. ; 


When the trusteeship of a temple belongs to an illom or tarwad 
a minor thereof can,be a trustee. 


The dismissal of a suit on the ground of nonjoinder ‘ol parties 
cannot be treated as involving a decision on all the points that could 
possibly arise in the suit. The points cannot in sucha case be said to be 
heard and finally decided within the meaning of S 11 C, P. C. and no 
question of resjudicata can therefore arise on the basis of that decision. 


In a case in which the Uraima right in a temple belonged to an 
illom, Held that a renewal of a kanom of the temple properties by some 
of the members only of the illom without consulting the others was’ 
in valid, - l a 
Sankaran Nambi v. Devakil Antherjenam,. (Spencer and 
Krishna, JJ.) re 572 


——0. 89, R. 2 (8)—Lujunction— Disobedience of— Punishment for— 
Jurisdiction—Court which granted injinatton—Court to which 
business of that court is transferred by order of District Judge— 
Jurisdiction of —S, 150—Save as otherwise provided for—Trans fer 
—Meaning—Applicabilify. of section. ° 


The Sub Court of Madura granted a temporary injanction under 
O. 39 R. 2 (1} C. P. C. Subsequently the business of fhatgcourt was, by an | 
order of the District Judge, transferred so far as the local jurisdiction over 
certain Munsifs was concerned to the Subordinate Judge of Dinfligul, On 
an application made to him under O. 39 R. 2 (3) tohave the defendant | 
punished for disobedience of the injunction which bad been issued tp 
him by the Madura Sub Court, the Subordinate Judge of Dimligul declin- 
ed jurisdiction on the ground that the proper court to punish for dis- 
obedience was the court which passed the order of ipjunction. Held, 
that S. 150 C. P. C. applied to the case and there was nothing in O. 39, R. 
1 (3) to prevent the Dindigul Court from dealing with the application. 


The words" Save as otherwise provided for inS. 150 do nat 
exclude the application of that section merely because in the rule that 
gives the court power to take action there are the words" the court 
granting the injunction.” | = 

The word transfer in S. 150 is applicable to a case in which the 
District Judge fixed the jurisdiction of the Court unde; the Civil Courts 
Act and transferred the whole of the business withir the area toit. ` 


Mouna Gurnsamy Naicker ve Sheik M „ammadhu Rawiher. i 
(Krishnan-and Verkatasubba Rao, JJ.) , t Rae 713 
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— 0641, R. 17—" Appearance "—What amounts to—Appellant not 
: appearing in person and pleader with instructions toappiy for 
Ajournment applying fur same awd withdrawi"g from appeal 
when adjournment not granied—Effect —Dismissal of appeal on 
® miervits—Legality—Second appeal against order of dismissal— 
Proper order 1n—C. P. C. of 1882—S. 556—C. P. C. of 1908—O. 41 

R. 17—Change in language—Effect and scope. 


On a date on which a first appeal was posted for disposal be- 
fore a sub-court the appellant was not presegt in court, but a Vakil 
holding vakalat from him was present and applied for an adjournment. 
This was refused, whereupon the Vakil informed the Court that, as he 
had no instruction or papers, he could not argue the anpeal, and took no 
furthar part in the proceedings. The Sub-Court, instead of at once dis- 
missing the a~peal for defaolt under Or. 41 R, 17. considered the evi- 
dence bearing on appellant's claim with reference to his appeal memo. 
and dismissed the appeal with costs. 


Held (1) that there was no “appearance” on the part of the 
appellant within the meaning of O. 41, R. 17, C. P. C, 


(2) that the Sub-Court had no power to go into the merits of the 
case and to dismiss the appeal on its merits : 

(3) that the proper order to be made in Second Appeal was to 
set aside the order of the Sub-Court dismissirg the appeal on its merits 
as ultra vires and to, direct him to restore the appeal to file and dispose 
of itaccording to law. 

Observations onthe scope and effect of the change in the 
wording of O. 41 R. 17, 


Musaliavakath Muhammad v Manavikraman, (Ayling and 
Odgers, JJ.) ee 


——0, 41, R. 23, and 0, 43, R. 10l (a) —Preliminary point, meaning of~ 
Order of remand—Appealability. 


Where the District Munsiff ‘in a suit held that the construction 
of a service grant was clear and that evidence of the consideration for 
that gram and of whether services were in fact rendered or not was jr- 
relevant, and on appeal the appellate Judge took a different view of the 
construction of the grant and held that such evidence was relevant and 
accordingly remanded the case with that direction to the lower Court, 

' such a remand is one on a“ preliminary point ” within the meaning of 
O,41 R. 23 of the Civil Procedure Code. 

The remand order in the case is therefore one against which an 
appeal lies under O. 43, R. 1 cl (u). e 

The expression “ preliminary point '’ in O. 41, R. 23 means any 
point, the decision of which abids the necessity for the full hearing of 
the suit, for instance, as th@ a suit was barred by limitation, that the 
Court has no jurisdiction, e. g. under the Estates Land Act, that evidence 
tendered was not admissible, that on the plaintiff's evidence there is no 
case for defendants to’answer, or that there is no proof of publication in 
a libel suite í 

Raman ve Krishnan Nambudripod. (Sir Waller Salis Schwate 
K. C Chief Justice, Oldfield, and Coults Trotter, JJ.) s 


» s 
-— Or. 43. R. Lel. (s)}—Appeal against order under Or. 40, R 4 direct- 
ing attachment of Receiver's proberiy for failure to pay amount 
. fixed as due from him—Soope of—Correctness of amor nt—Right 
to gucstion—Receiver's indebledness—Procedure for fixing—Fix- 
ing of approximate amonunt—Legality, 


In an appeal from an order under O. 40, R. 4 C. P, C. directing 
attachment of the property of a Receiver on the ground that he failed to 
pay theamount directed to be paid by him itis open to the Re- 
ceiver to question the amount fred as due from him by the lower Court, 

Held, that the Court below esred in Law is not fixing the exact 
amount of the Receiver’s indebtedness and in directing him to payan 
approximate amount. ae S 


2 
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eo 
Observations on the proper. procedure to -be followed in fixing e. 
the amount to be paid by a Receiver and in directing ‘attachment of his . 
property in default of payment. ° x > 


Palaniappa Chetty v. Palaniappa Chetti. (Krishnan and 
Venkatasubba Rao, JJ) kya 
Compromise decree—Setling astde—Procedure—Review—Separate Suit— 

C. P. Code. O. 47, R, i—-New and important matter—Compromtse 
—Signature to at instance of agent in ignorance of ils contents—— 
Effect— Review of decree paesed in terms of compromise on ground ' 
of—Maintainability—A pplication pur porting to be under S, 151— 
If and when can be treated as one for review. : 


A person, who wishes to displace a decree passed in terms ofa 
compromise to which she was a party on the ground that she affixed her 
signature to the compromise at the instance of an agent in ignorance of 
its contents can either apply for a review of the decree, or institute ‘a 
separate suit for the purpose. 

The mere fact that an application to set aside the decree is head- 
ed as made under S. 151 C. P. C. (which is clearly inapplicable to the 
case) does not preclude the Court from dealing with the application ax 
one for review, if the provisions of the Code relating to the review are 
applicable to the case. 


The fact that a party to a compromise in terms of which a decree 
has been passed affixed her signature to compromise at the instance of an 
agent in ignorance of its contents is “new and important matter” 
within the meaning of O. 47, R. 1 of the Code. 


Quaere :— Whether the circumstances that a Party to a compro- 
mise affixed her signature to the same on misrepresentation of or igno- . 
rance of its meaning aod without enquiring as to its meaning in conse- 
quence of her confidence, in hee agent are sufficient to render the 
compromise void or voidable. 


Alamelu Ammal v. Rama Atyar. (Oldfield and Venkatasubba 
Rao, JJ.) wee - -290 


Contract—Consiruction —Sale of goods—Delivery telegram—Provision for 
Vendor giving to purchaser a delivery telegram for contract quart- 
tity of goods—If and when a condition of contract—Breach of 
condition—Revision of conltract—Damages for breach of contract 
—Conpensation for loss of commission vendee might have earned if 

contract had been performed—Right to—Condttons— Contract : 

Act S. 73—Delivery telegram— Delivery order—Nature andinct-. . 

dents—Practice—Appeal—Demeanohr Effect—Finding of fact— 

Interference—Princi ples—Case of conflict ofgoral testimony—Trial 

Judge seeing witnesses and observing their deganour. 


The defendant entered into a contract with the plaintiff for. the 
sale of bigs of sugar at an agreed price to be shipped by a named Steamer. 
The contract stated that the sale was to be made upon delivery, telegram, 
and that, after receipt of the telegram and after the arrival of the sbip, 
payment was to be made, and the vendor was to endorse the telegram to 
the purchaser and thereupon the latter was to take it way. A delivery tele- - 
gram for‘a larger quantity of sugar than that sold under the contract was 
received by the defendant He lodged that telegram with Binny and Co,, 
agents of the ship. and the ship,’ carrying the sugar having atrived at 
Madras, he obtained from Binny and Co, a delivery order to himself for 
the contract quantity and tendered it to the plaintif,’ Plaintiff, however 
treated the contract as broken for failure of defendant to hand to him a 
delivery telegram covering the-contract quantity of goods, alone. rejected 
the goods and sued for the return of Rs. 1,090 deposited.under the contract 
and Rs. 800 damages for breach of the contract. The evidence in the -. 
case showed thai, owing to the war a delivery telegram was on-the date of 
the confract treated in practice by the commgn consent of merchants and 
shippers, 25 equivalent to a bill oflading in al} particulars, and as passing - 
he ownerSbip of goods by mere endorsement. oe © As 


e a e 11 ° ji m 
Contract.—(Contd.) 


Held, that, on the true construction of the contract ibwas a con- 
ditiorsthat the purchaser should be entitled to receive from the vendor a 


` delivegy telegram, and that the failure to deliver to plaintiff that parti- 
cular ferm of document covering the contr#cl quantity of goods alone 
entitled him to cancel the contract and claim damages, 

With regard to the sum of Rs. 800 claimed as compensation for 
the loss of the commission which plaintiff whe acted in the matter as 
com.nission agents) would have got if the contract had been performed. 

Heid further that the plaintiff was not entitled to the same be- 
cause (1) the loss did not naturally arise inte usual course of things 
from the breach of the contract and (2) there was no evidence that the 
defendants as well as the plaintiff knew, when the contract was made, 
that such a lose was likely to result from the breach. 

Expressions “ Delivery telegram” and ‘Delivery order’? ex- 
plained. 


Circumstances under which an appellale Court will and will not 
interfere with the findings of fact of the trial'c urt, especially in cases in 
which there is coaflict of oral testimoney and the traial Judge had the ad- 
vantage of seeing the witnesses and of observing their demeanour. 


Haji Peer * Mahomed Ishack v, Sekavath Hussain Akbari. 
(Sir Walter Salis Schwabe K.C. Chief Justice and Krishnan J,) ... 


— Offer atd acceptance—Auction—Bidding at—Nature and incidents 
of—Wtthdrawal of bid before property is Ruocked down to bidder 
—Right of—Effee!, 

A bidding at an auction is merely on offer which can be retracted 
until it is accepted. 


Appellant made a bid at an auction (the highest bid that was 

_ Made}, but before the property was knocked down, he discovered that 

‘the property sold was subject to a mortgage and attempted to retract his 
‘bid. The auctioneer neverthless knocked the property down to him for 
‘the figure that he had bid, In an application filed by the owner of the 
property for declaring appellant as the auction purchaser at the said sale, 
held that-appellaat’s bid was no more than an offer and he was entitled 
to withdraw the same before’ it was accepted by the property being 
knocked down to him by the auctioneer. 


English and Indian authorities on the point considered. 


Joravarmuli Champatal v. Jeygopaldas Ghanshaindas. (Coutts 
Trotter and Ramesam, JJ.) ya 


Contract Act, Ss. 19 and 215—Principal and ageut—Dealing by agent in 
tie business of the agency without the knowledge of the principal 
. Contract voidable at thg option of fprincipai—English and Indian. 
Law. -> : 

i e 


Plaintiffs entered into a running contract with defendants for the 
supply, at a fixed pfice, of a large quantity of tiles ofa certain manu» 
facture for the sale of which defendants had been appointed sole agents, 
It was fougd as a fact that the plaintiff was acting fer anda mere alias 
of the dubash and local agent of the defendants who had entered into the 
the contract without any knowledge of this fact. The defendants on 
becoming. aware of their own agent’s inferest in the contract repudiated 
it and refused to perform it further. Inan action for damages by the 
plaintiff, Heldgthat the defendants were entitled to avoid the contract 


both under S, 19 and under S. 215 of the contract Act and that the plain- . 


1iff's suit was unsustainable. 


The concealment by the- dubash and local agent of the defen- 
dants of the fact that he was dealing with them througa the plaintiff was 
dishonest.and bis procuring a running contract for the supply of tiles on 
a large scale with the object of competing with his principals in the 
market which it was his duty fo exploit for their benefit was prejudicial to 
tha defendants. The case therefore gatisfied tne requirements of S, 215 
of the Contract Act. Even apart from S. 215 qf the Contract Act, the 
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dishonest concealmgpt. by the plaintiff of the identity of the contracting 
party constituted fraud and entitled the de.endants to avoid tlie contract. 


` 
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The law as enacted in S, 215 of the Contract Act is much less , 


rigorous than the Jaw ot England. œ ° 


Achutha Naidu v Oakley Bowden & Co. (Sir Walter Salis 
Schwabe E C.C. J. and Wallace J.) Ss 


—-§. 10—A pplicability—Conditions—Litigation ex penses—Contribution 
in respect of—Suit for—Limitation— starting point—Limitation 
Act, Arts, 59, 61 and 120—Applicability. \ 


Plaintiffs and 1st detendant, who were originally members of a 
joint Hindu Family, became, on partition entitled to a half:share and one 
fourth share respectively in a mortgage taken when the jamily was joint, 
with family funds. Before a suit on the mortgagecould be barred, 
plaintiffs called upon 1st defendent to join them in finding a suit upon it, 
warning him that, if be did not do so and pay bis quota of the expenses, 
he would be responsible for the loss that might be caused thereby. Ist 
defendant did not reply and plaintiffs thereupon filed a suit on the mort- 
gage, making the Ist defendant a pro forma defendant, On 13—10—09 
the lst defendant made an application in the suit to be made a co-plaintiff 
which was granted. A decree was passed in the suit on 11—12—12, and 
the Ist defendant received his quota of the money in court by cheques 
dated 21 —12—14 and 22—12—14. In a suit filed on 18—12—127 by plain- 
tiffs against 1st defendant for contribution in respect of the expenses, 
incurred by them in conducting the suit on the mortgage, held (1) that 
S, 70 of the Contract Act applied to the case and that 1st defendant was 
liable to contribute towards all the legitimate expenses of the suit, and (2) 


that Art, 120 of the Limitation Act applied to the case, and noteither Art, , 


59 or Art.:61 and time began to run only from tbe date when the Ist 
defendant got cheques from the Munsif's Court on 21—12—14— and 
22—12—14. 


Sundara Aiyar v Ananthapadbhanaba Aiyar. (Odgers and 
Davadoss, JJ.) l l sue 


——8. 72—Contract for sale of goods—Excess delivery—Mistake—Sale 


of goods by purchaser to other persons—Liability of purchaser— 


Equitable restttution—Limits of. 


Where A contracts to sell to B 70 bales of cotton mulls: each 
bale containing 100 pieces and by mistake delivers 70 bales containing 
7014 pieces in allto B, and B, labouring under the same mistake as A 
sells the bales as containing 100 pieces each to other persons, B is not 
thereafter liable to res'ore to A the extra pieces delivered or to pay for 


them, The doctrine of equitable restitutiod applicable to a case like the ` 


present is that where money is paid or. goods delieered to a person by 
mistake, it can be recovered so long as his stals quo igmaintained, that 
is to say, so long as he can be equitably regarded as having retained the 


benefit of that, which was paid or delivered to him. o 
(1849) 3 Exch, 527 ; (1863) 15 C, B. (N. S.) 324- * 
(1863) 14 B and S. 14 (1917) 97 L. T. 263 Referred to. ý 


K. M.P. R, Firmv The Official Assignee of Madras. (Coutts 
Trotter and Ramesam, JJ.) 


——§, 118—Sale of goods—Merchantabilily — Test of—Doctrine of de 
$ minimis—Application of—Dainages to nine-tenths of goods contrat- 
ed for— Effect. ot i i 
The effect of S, 113 of the Contract “Act is that when there is no 
express warranty in the sale of goods, thereis an implied warranty of 
merchantability. The question whether goods are what the law calls 
“ merchantable” is a question and mixed law and fact. 


Held, that a bale of a thousand pieces of piece goods, of which 


9]/10ths are damaged, however slightly unmerghantable and a seller cannot 
force such goods on an unwilling Quyer. . 


442 
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Centract.—(Contd.) 


Test of “ merchantability’ and application of th® doctriné of 
de Minimis considered. Bristol Tramways v Fiat Motors (1919) 2 K B. 
831 3nd (1910) 2 K. B. 937 followed. 


6 
m j Malli & Cov V, À, A. R. Firm (Coutis Trotiey and Ramesam, 
J). a 


Court Fees Act (VII of 1870) S, 5— Applicability of—Court-fee payable on 
appeals from Original Side of the High Court--A ppeal against final 
order—Court fee--Madras High Court Rules. (Original Side) App. 


11 Arts, 35 and 36, pa 


Whenever a difference of Opinion arises between the officer of 
the Court, and a suit or his attorney as regards the fee payable on an 
appeal from an order ofa single judge on the original Side of the High 


Court, the procedure prescribed by S 5 of the Court Fees Act is appli. 


cable and it is competent to the Chief Justice to refer the matter to another 
judge for decision. 


The Court fee payable on an appeal against the final order of a 
single Judge on the Original Side. on a guardianshio petition, is Rs, 100 
under art. 36 and mot Rs, 150—under art. 35 of App. II tə the Original 


Side Rules. 
Mahomed Ishack Sahib v Mahomed Moideen (Coulis Trotter, J.) 


Criminal Procedure Code. —S. 145—Order under —Interference—High 
Court—Jarisdiction Initial want of jurisdiction —Serions trregit- 
larity Case of—Distinction—Interference under S. 439 of Cr. P. C. 
and S, 107 of Charter Act—Possession —Evidence of pattas and 
kist receipts—Actual enjoyment — Legal possesston — Owners 
managing lands through another person in actual enjoyment and 
legal possession in case of. 


Proceedings purporting to be under S. 145, Cr PC. are not really 
proceedings under that section in cases in which there is initial want of 
jurisdiction and the High Court can in such cases in'erfere under S. 439, 
CrP. C. But if the proceedings were properly started, al] interference 
on the ground of serious irregularity amounting to improper exercise of 
jurisdiction or improper refusal to exercise it can be only under S. 107 of 
the Government of India Act. 


Pattas and kist receipts are strong evidence of possession which 
a court cannot lightly disregard. 


If A, the owner of certain Jands, and;B, who helps him, live to- 
gather and enjoy the income of the lands and B has all the dealings with 
the tenants such as negotiating a lease with a tenant getting him to 
execute the muchilika iœ A's name and collects the produce and brings it 
to the house to be enjoyed by both the person in actual enjoyment and 
legal possession % A, and not B. Where in such a case the Magistrate 
holds that B is the «person in possession and this possession must be pro- 
tected under S. 145, Cr. P. C, his order is liable to be set aside by the 
High Court in revishon under S. 107 of the Government of India Act. 


Thylayec Ammal v Srirangaroya Goundan (Ramesam, J.) 


e 3 ; 
——S8s. 145 and 146— Magistrate initiating proceedings under S. 145 (1) 
—Allachmeut of property—Subscquent omission to proceed with 
enquiry—Direction for delivery of property, 


A first class Magistrate passed a preliminary order under S. 145(1) 
Cr. P. Code and attached the properties forming the subject of dis- 
pate under S, 145 (4), Cr. P. Code. The parties filed written statements 
of their claim as directed but the Magistrate’ refused ta proceed with the 
enquiry on the ground that an order under S. 144 Cr. P. Code had béen 
passed against one of the parties by another Magistrate and the order 
had been confirmed by himself He also directed delivery of the 
attached properties to the counter-petitioner® 
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6 
Criminal Procedure Code, —(Comid.) 
Held, that tif order of the Magistrate was Justified neither” by. 


S. 145 nor by S..146, Cr. P; Code and tbat the High Court could set it ` 


aside in revision, Cases on the point considered. 


$ Palani Goundan v, Kulandaivelu Goundan (Fenkalasubba’ Rao, 
Je) T S dae 


——35. 195 (1), (6), (%).—-Sauction to prosecule—Revocations—Power of— ` 


High Court—Single Judge sitting on original stde— Order 
granting sanction under S. 195 (1)—Revocatio n—Division— 


Bench of appellate side hegring appeals from original side— ' 


Power of—Stiugle Judge if and to what extent subordinate to 


Division Bench—Letters Patent—Cl, 15—Criminal Jurisdiction . 


—Matter in exercise of—Judgment—Order granting sanclion 
ander S. 195 (1) Cr. P. C.—Nature of. . l 


A single Judge sitting on the Original Side of the High Court 
and giving sanction under S. 195 (1) of the Code of Criminal Procedure 
for prosecution in respect of an alleged offence committed in relation to 


proceedings before him is subordinate to the Division’ Bench of the . 


Appellate Side: hearing appeals from the Original Side of the High Court’ 
in the sense of ‘sub-S. 6 as explained by sub’S. 7 of S. 195, Cr? P. C., and 
the Division Bench has the power of revoking the sanction so granted. 
Per The Chief Justice, Semble. An order granting sanction under 
S. 195 (1) Cr. P. Code, is one made in the exercise of Criminal jurisdic- 


tion and is not a judgment within the meaning of cl. 15 of the Letters ` ` 


Patent, ; 
Semble. ‘A single Judge sitting on the Original Side is subordi- 
nate to a Division Bench of the Appellate Side hearing appeals from tbe 
_ Original Side of the High Court within the meaning of Sub. S.60f 3. 
195. Cr. P. C. 


P.C. . ; l 
Per Coutts Trotter, J :—Quaere. Whetherja single judge sitting 
on the Original Side of the High Courtis subordinate to a Division 


Bench of the Appellate Side of that court hearing appeals from the 


Original Side in any sense and for any other purpose. . 


Munuswami Mudaliar v. Rajarathnam Pillai. (Sir Walter. 


Salis Schwabe, K.C. Chief Justice Oldfield and Coutts Trotter JJ.) ae 
——~§. 199— Coin plaint— Meaning—Complaint fo Police not enough— 


Further enguiry—Order for—Legality— Possibility of offence: 


being disclosed on further evidence being taken—Order based: on 
—Effect. o . : s 
The complaint referred to in S. 199 CraP.C. must be toa 


Magistrate. A complaint to the.Police is not sufficient uder that section. © 


Further enquiry cannot be ordered on the bare possibility of an 
offence being disclosed on further evidence being taken. There “must be 
something on record to indicate that such an offence was committed or 
there inust be something to show that further evidence is available-which 
has not been taken and which would support a charge for that offence.‘ 


DAR Aruimiga Mudaliar In re (Krishnan J.) 


Meaning and cffect of "that is to say” ‘in sub-S. 7 of S. 195, Cr. ` 


564 


. e. t e à 
-—— 6s. 200 and 537—Complaint—Omitssion\to examine complainani ow -`-- 


oath—Irregularity—Revision. 


The law requires that a Magistrate’ taking ‘cognizances of an” 


offence on complaint shall examine the complainant on oath. and in-an 
ordinary case the omission to examine the complainant under S. . 200, Cr.. 
P. C. is a’ serious irregularity justifying interference „in revision by the 
High Court, Case law reviewed. - 


Rémaswami Iyengar In: re (Ramesam J.) 


——§3s. 256 (1). 537 (a) > Warrant case—Re-calling of ‘prosecution witnes- 


ses’ for’ further cross-examtnagon—Examination of accused after. _.. 


® 
° : @ e 15 ° 
e 
Criminal Procedure Code.— (Conid ) 


. - . .- . e ” 
e —Necesstly—Omission to examine—lllegalily or irregularity— 
Setting aside of conviction on ground of. ` i 


0 Where, in a warrant case, the M@istrate examined the accused 
‘Only before charge was framed and not also after the ptosecution witnes- 
ses had been recalled for further. cross-examination under S. 256 (1) Cr, 
P. C.. held that the Magistrate’s procedure.was incorrect, that the trial 
before him was’ vitiated by tbat error, andothat the conviction of the 


‘ . 


accused was liable to be set aside on that ground. « a 

The accused’s right to state his cas@at whatever Stage the law 
permits him to do so, is fundamental and cannot be regarded as a mere. 
ee omission or irregularity such as is contemplated in S: 537 (a), Cr. 
aa i ° i 


Marudu Muthu Vannian In re. (Oldfield and Ramesam, IJ)... 
——5. 366 and 367—Sessions Judge acquitling the accused according his 
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own findings of assessors—Ambplificalion at a later date giving -> 
reasons—Mere -iryegularity—High -Court will nol interfere im 


vhs revision——Interference in revision against acquittal—Costs— 
Power of Court to award costs in Criminal matters. 


Where in a Sessions case the Sessions Judge at the end of the 
trial wrote a document headed Judgment setting forth the findings of the 
as3essors.and adding his owa finding agreeing with the assessors that the 
accused were not guilty and they were acquitted and ata later date he 
wrote and prefixed to that judginent a full reasoned Judgment dealing 
with the various points raised, the classes of the witnesses and the rsason 
he had for believing or disbelieving of those witaesses such a course even 
although it may possibly be an error in procedure is a mere irregularity 
and the High Court will not set aside the acquittil in revision. 

Th High Court will interfére in revision against acquittal oniy 
where it is urgently demanded in the interest of public justice, 

I, L. R, 42 Cal, 612 followed. ; 

' Except in cases where the Criminal Procedure Code specifically 
provides for the payment of costs the Courts have no power to award 
costs in Criminal matters. . Sai. S 

The Privy Council has power under statute to grant casts in 
Criminal cases, YA l a ` ' 


Sankaralinga Mudaliar v, Narayana Mudaliar. (Sir Walter 


Salis Schwabe K. C. Chief Justice, Oldfield, ani Coutis Trotter, JJ.) .... 


A—S§. 487—Order for further cnguiry —Validity —Failure to consider . 


363 


prospect of public advantage from re opening of case—E ffect— E 


Setting aside of ordew in revision—Jurisdiction. 


An order direct®g further enguiry under S. 437, Cr, P.C., without 
regard to.what igreally the material consideration in such cases, the pros- 
pect of any public advantage from.the case being reeopened, is one pass- 


ed without jurisdiction, and is liable tọ be sst aside by the High Courtin ~~ 


revisiong : . l A 
Krisha Pillai In re, (Clafield and Ramesam; JJ) . oie 


——8s. 456 and°491— Power of the High Court fo issue a writ of habeas 
corpus tothe mofusst!]—-Ordivance 2 of 1921—Trial by Summary 
Magistraté under the ordinance outside the Martial Law area. - 


A Summary Magistrate appointed under Ordinance 2 of 1921 has 
no power to hold a summary Court outside the Martial Law area and a 


conviction and sentence in a trial held outside the martial law area, for ' 


an alleged offerce committed inside such area, are illegal. 


The High Court has power toissue a writ of Habeas Corpus to E 


moffussil places'and even in cases of persons who are not European 
British subjects, 4 fot ee ' 


5. 49L-of the Criminal Procedure Code merely: substitutes or adds se 


forthe Presidency T 


owns a different form & procedure less-cumbersome- 


. ° 16 ® ao 


Criminal Procedure Code. —(Couttd.) 


s . . - ; 
than the granting of a writ of.habeas:corpus, The decision of Norman, J. - 


in 6 Beng, L- R. 392 folllowed. 


Govindan Nir In re. (Sir Waller Salis SM wabe k.C,C J. 

Oldfield and Coutts Trotter, JD) i a. 

-—8s. 520, 369—Disposal’ of properly regarding which offence was 
committed—Order for—Appellate Courl—Power of—Disposal of 
appeal by one Magistrate—Order regarding properly passed sub- 
sequently by different Magis trate—Validity. 


A conviction for theft of two bulls was on appeal set aside, but 
nothing was said bv the appellate Magistrate about the possession of the, 
bulls which, by the court below, had been ordered to be handed over to 
the complainant, Sometime after the disposal of the appeal, on application 
by the accused, the appellate Magistrate. the Successor of the Magistrate 
who had disposed ot the appeal, ordered that the bulls should be restored 
to them (the accused). Held,in revision against that order, that there was 


no question of jurisdiction justifying interference w th the same. 
Subba Naidu In re, (Odgers J.) l 1 

, e 
Criminal trial—irregularity — Exhibiting depositions of witnesses 
taken in a previous trial before the predecessor of the Judge— 


Whether cured by the consent of the accused—Powers of Appellate 
Court—General rule that evidence: against prisoner should be 


taken in his presence: 


l The accused and his father were placed together on trial bul 
after the trial proceeded for sometime it was dec‘ded to bold two separate 


trials and the judge then began the trial(of the accused and exhibited the 


evidence already given at the,joint trial. Then that Judge ceased to hold 
office and his successors decided to hold trial, denovo.but exhibited the 
depositions of witnesses in the previous trial. without examining them 
dcnovo. ' ; 
Held, that in doing su there was au irregularity in the proce- 
dure which would vitiate proceedings and that the consent of the accused 
would not cure such irregularity. eS 
L. R.1P.C, 623 ;12 W.R3;12C WN 1# followed, | 


In Such a case the appellate court has not plenary discretion to. 


decide wnether the accused has been prejudiced by the irregularity. 
Observations of Seshagiri lyer Tin 39 Mad. 449 considered. 
The general rule in England which is followed in this country 
and which has been extended under our Codes to all Criminal trials is that 
in cases of life no evidence is to be given against a.’prisoner but in his 


presence.” ® 
Kottammal Kalathingal Ummar Haje Inte.® (Oldfield and 
Ramesam, JJ.) i san 


Deed—Constructton—Where Couri will imply a term in conivacl—Pro- 
prietary 'Estates Village Service Act; Madras Act 11 of 1894 $9.27 
(4}— Tenant meaning of—Whether farmer of rent holdiag cowles 
from the Zamindar tenant within the mcaning of S. 27 (4),° 


“The Rajah of Ramnad had been recovering frem the rvots or 
actual cultivators of Jand 48 per cent of the total produce of certain land 


in some villages of the zamindary. Of the 48 per cent one-fourth or 12. 


per cent of the total was received by the Rajah 3 “per cent for charities 
and 9 per cent for the payment of village officers whom tbe Rajah was 
liable to.pay. By certain cowles the Rajah let for a term cf years all his 
interest in the village to the farmers, thé defendants in the suit After 
the cowles the farmers in fact received the whole 48 per cent melwaram 


and paid the village officers in kind. They agreed by thé cowles to pay. 


to the zamindar ia addition to the rent reserved, the three. percent for 
the charities and an amount which they collectgd for road cess. At a 
later date, by Madras Act II of 1894,gthe payment of these officers in kind 
was abolished andthe Government took over the labilityto pay the 
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659 


o ° 8 o 17 ° i 
Deod.—iContd,) | PAGE, 


o 
village servants, relieving the Rajah from such liability and increased 
` the peishcush payable by the Rajah to the Government. Ina suit by 
the Rajah to recover from the farmers éhe money value of the nine 
ə percent of the total produce formerly payable to the village officers. 

è Held, (by the Chief Justicè and Mr Justice Coutts Trotter 
Kumaraswami Sastry, J (dissenting), that the Rajah was not entit-ed to 
recover and that a term that the farmers Should collect the nine percent 
on behalf of the Rajah and that if at any time the whole cr any part were 
not required for payment of the village officers ‘hey should account to 
him for any unused amounts should not be ifiplied in the cowles. 

i A termin a contract will only be imolied. when the court is 

' driven to the conclusion that the parties must necessarily have iuteuded 
that stipulation. 

14 P. D, 64 and (1891) 2 Q, B, 488. followed. 
Per Curiam, Such farmers are “tenans’’ within the meaning of S, 

27 (4) of the Proprietory Est ite Village Service Act, Madras Act II of 1894 
and in such a case, the Rajah can apply to the Collector for sanction to 
increase the rent. 


I, L R. 27 Mad. 465 :1. L. 27M,580and I. L. R. 8 M. 196 
Referred to. 


Tiruneelakantam Servai v Raja Rajeswara Sethupathi. (Sir 
Walter Salis Schwabe K, C. Chief Justice, Coutts Trotter and Kumara- 
swami Sasiri, JJ.) T 158 


Divorce—Indian Divorce Act of 1869 S.7—Proceedings for divorce— 
Whether un-corruborated lestimony of husband or wife can be 
acted upou—Charge of adultery against a known person—Neces- 

\  Siby of impleading him as co-respondent, 


In proceedings for divorce the evidence of the husband or wife 
alone Ought never to be accepted without corroboration eitber by witnes- ` 
ses or at least by strong Surrounding circumstances, 

Where charges of adultery are made against a known person, 


ought to be made a co-respondent, unless the judge should otherwise 
irect, 


Pendurt: Joseph v. Pendurti Ramamma. (Sir Walter Salis 
Schwabe K. C., C. J., Coutts Trotter and Kumaraswami Sastri, JJ) ... 441 


Divorce Act Ss, 15 and 37—Suwit for dissolution of marriage on the ground 
of wife's adutlery—Dismissal of suit—Grane of alimony—Order 
ultra vires, | 


Where a husband’s suit for dissolution of marriage on the 
ground of his wife’s adulteryeis dismissed on the ground that tne adultery 
alleged was not proved, ityis not comoetent to the Court as part of the 
decree in the suit to grant permanent alimony tothe w-fe. 


Devasahayam V. Devamony, (Krishnan and Ramesam,JJ) aa 763 


Easements Act Ss. 4 and 7—Right lo gather fruits falling on seighbours 
land—Easenent arising on severance of tenemant. 


A right to go on toa neighbour's land to gather the fruits that 
fall there from a portion o€ a tree alleged to belong to the plaintiff is not 
an easement within the meaning of S. 4 of the Easements Act, Such a. 
right cannot be acquired by prescription. (1895) A. C. 1 Referred to. 


‘Sarangapani Atyangar v. Sadagopa Naidu, (Coutts Trotter 
and Ramesam, JJ.) vis 152 


Evidence—Admission by consent of parties—Obdj ection to admissibility— 
C. P. Code S.92—Nature of suit under—Decision in prior suit 
instituted sn individual capacity—Resjudicata—F raming of a 
soheme— Limita tion. 


Parties can agree that evidence, whigh is relevant to the case, 
shall be'taken in a particular way different from that prescribed by the 


d 
7 


2 


Evidence.—(Cortd.) 


o 
Eviderce Act. Once they consent to such evidence being placed’ on the’ '$ i 


record, they cannot thereafter object to its admissibility. 
(1905) I. L. R. 30 B. 309 Relief on. e 
A suit under S. 92 C. P. Code isa representative suit filed by 


the plaintiffs on behalf of the public, and a decision against the. plaintiffs | 


in their individual capacity in a prior suit does not constitute resjudicata 
especially when the former suit was triedand decided by a Small Cause 
Court not having jurisdiction to try a Scheme Suit. 

There is no limitation for & suit for the settlement ‘of manage- 
ment in respect of a charity. 


Gopu Nataraja Chetty v. Rajammal, (Spencer and Devadoss, JJ) 


——Document—Secondary evidence of contents of—Judgment containing 
translation of document —Judgment not inter ‘partics—Admissi- 
bility ~Evidence Act—-S. 63--Exhaustive of kinds of secondary cvi- 
dence. 


S. 63 of the Evidence Act is exhaustive of the kinds of the secand- 


ary evidence admissible under the Act. a ° , 


Where the terms of a document were sought to be proved bya 
judgment containing a ‘translation thereof in a suit which was not be- 
tween the same parties or their representatives in interest held neither 
the translation of the document not the statements inthe judgment.was 
secondary evidence of-the contents of the document. : 


Jagannatha Naidu v. Secretary of State for India in Council. 
(Spencer and Devadoss, JJ.) PN 


Evidence Act, 8. 108—Person not heard of -Date of death of—Presumption 
as to—Applicability —Sutl by Hindu claiming as heir of a deceased 
person—Father of plaintiff unheard of for 10 years before sust— 


Date of death of—Presumption as to—Rule applicable—Hindu . 


Law—12 years’ rule of—A pplicability after Evidence Act. 


In a suit by plaintfis for the recovery of the propreties of -one T, 
as the persons entitled to them as his heirs or nearest reversioncrs, they 
alleged that their father K, had not been heard.of for nearly 10 years be- 
fore suit and claimed that he should be persumed to-have died before the 
date of the suit and that they were thus the nearest reversioners, held 
that the rule of Hindu Law that at least 12 years should elapse before a 
man unheard of should be treated as dead was inapplicable to the case 


but that 7 years’ rule under S. 108 of the Evidence Act applied and that as - 


K had not been heard of for 10 years before suit he must be presumed to 
have died on the date of suit, The rule of Hindu Law referred to is only 
a rule of evidence and is not applicable after the pasfing of the Evidence 
Act Ponduri Adenna v. Jaladi Burreyya (Krishnan afd Venkatasubba 
Rao, JJ.) . : o o T 
——8, 167—Testimony—Committing Magislrate—Deposition beforc— 
Corroboration of —Statement before investigating officer—Admissi- 
bility—Contradictory statements before commitling Magistrate and 
Sessions Judge—F orimer corroborated by statement before “Invest i- 
gating Officer Acceptance of, in preference to statemenlin Sesstons 
Court—Sessions Judge—Discretion—Cr. P.C —§, 288. ' 


The object and the effect of S. 288, Cr. P. C. is to place the . 


deposition of a witness before the committing Magistrate exactly on the 


same footing as the deposition in the Sessions Court. It is “ testimony'’* 


within the meaning of S. 157 of the Evidence Act, and Statements made 
by the witness before the Investigating Officer are admissible for the 
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purpose of corroborating such “ testimony,” It is in the discretion of | 


the WA ea to believe and act upon the statements before the 
committing Magistrate in preference to contradictory statements made 
before himself on the ground that the former,gare corraborated by state- 
ments made before the investigating pfiicer. 


Velliah Kone In re (Ayling and Odgers, JJ.) | ae 


222 


e - & o 19 . 


e 
E xecution of decree.— rigs 


Execytion of decree—Limitation-+C. P C. of 1908—S, 48—Period pres- 
cribed by—Stay of execution by order of court—Period of —Ex- 
chision of—Limitation dct S, 15—~Ap plicabilily —Seclion does nol 
Control, S, 48, C. P. C 
e 


e The period of 12 years after which S. 48, C, P, C. declares that 
nO orders for the execution of a decrece shall be made upon any fresh ap- 
plication cannot be extended by the addition of a period cqual to that 
during which execution of the decree was stayed by an order of court. 
S. 48 C. P. C, is not controlled py S. 15 of the Limitation Act. 


Subbarayan v Natarajan (Spencer and Ramesam, JJ.) isi 168 


Execution sale—Validtty—Major dcfendant—Sale of properly of—Trcat- 
ment of defendant as a minor in the procecdings—E ffect—Defe n- 
dant aware of procecdings throughoui—Decree holder aware of 
defendant's majority throughout, 


- 


Wighth defendant had attained majority after a decree against 
him and before an application for the sale of his property in execution of 
that decree. He was nevertheless represented on the record asa minor 
and the sale was held with him on the record as a minor. Oa an applica- 
tion by him to set aside the sale on that ground, that keld the fact that he 
knew of the proceedings throughout afforded an answer to the objection, 
notwithstanding that the dccree-holder was throughont aware that the 8th 
defendant was a major. - 


Radakvishnaswami Naidu v. Annamalai Chettiar (Oldfield 
and Venkatasubba Rao, JJ.) spe 92 


Exparte decree —Setting aside—Sufficicnt cause for nonaappearance— 
What amounts to—Intcrvention of accident Ceyoud defendant's 
control—Not-appearance due to—Effect. 


On an application to set aside an exparte decrec the question to 
be considered is whether the defendant honestly intended to be present 
at the hearing of the suit and did his best to do so, Once the Court is 
satisfied that he did try to be present in court in time and would have 
got there in time but for the intervention of an inevitable accident for 
which he was in no way responsible, it is the duty of the court to set 
aside the ex parte decree, mulcting in proper cases, the detendant in costs. 
The fact that by some human possibility the defendants could have been 
Present in court in time does not affect his right to have ex parte decree 
set aside. 


Per Wallace J :—Whether there was negligence precedent or 


not does not affect the case. i 
Arunachala Aiyar Vig Subbaramiah (Sir Waller Salis Schwabe, 
kK, Ci; C. J., and Wallace, J.) ae 632 


- r. 

Hindu Law—Jofut family—Debts of falher—Son’s liability —Sale of 
son?’s share#in family property in execution of decree for such 
debt—Credttore righi during father’s life-tiime—" Pious obligation 
of sons—Doctrine of—A pplicability, 


In a suiteto efforce a mortgage of family property made by a 
Hindu father who was the manager ot a joint Hindu family consisting 
uf himself and his sons, the suit docunsent being tound to be invalid asa 
mortgage, keld that the document could be enforced as a bond against 
the father personally and against the family Property in the hands ot the 
sons. A decree was accordingly passed against the tather personally 
and against his share of the family properties and against the shares of 
the sons to the extent that the decree remainsd unsatished by the father, 

So long as a Hindu family remains jointa creditor can during 
the lifetime of the father proceed against interests of the sons in the 
ancestral property for the debts of their father which have not been 
contracted for illegal or immoral purposes. Jt is unnecessaly to invoke 
the doctrine of “pious obligation’ insuch a case, 


(1922) 43 M. L. J. 98 considered, ° 


aes 


Hindu Law.—(Comtd.) a 


Karukundi Sama Rao v. The Firm of Marwadi Vannapr 


Vajinji (Spencer and Devadoss, JJ) Get 


Hindu Law—joint trading family— Deyabhaga schow—New business 
started by Karta—Insolvency—Adjudication of adult members— 
Debt contracted for purposes of the new: bustuess—Liability of 
minor's share—Cantract Act Ss. 247. 239, 


In @ joint trading {anpily governed by the Dayabhaga Schoot of 
Hindu Law, the share of a minor 1s not liable for debts comracted for 
the purposes of a new business started by the Karta or manager of the 
family, On adjudication'in insolvency ot the adult members of tue family, 


such minor’s share does not vest in the Receiver. If, however any of the 


new firm's assets get into the possession of the minor, the Receiver is ` 


entitled to realise them for the benefit of the general body of creditors. 
An individual creditor cannot, in any event realise those assets for his 
ow n benefit and without adding the Receiver as a party. - 


A person under the age of majority cannot become a partner. 
(1903) L. R, 50 1. A. 114 : 30 C. 539 followed. 


Sanyast Charan Mandal v. Krishnadhan Banerj® (Sir Law- 
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pence Jenkins.) (P.C) 41 


.—Ancestral joint family property— usufructuary mortgage by 
grandfather during the life lime of sons and grandsons—sub- 
sequent sale of equily by grand father and repayment of the mort- 
gage debt-Mortgage nat for necessity, benefit or antecedent debi— 


Whether mortgage debt an antecedent debt for the sale—Nature -: 


of antecedency of debt discussed -Pious obligation of sons and 
grandsons whether exists in the lifetime of th:ir fathers. j 


The grandfather. of the pla-atiffs usafructuar'ly thortgaged cer- 
tain ancestral joint family propery On 23—3 -1904 for a sum of 
Rs. 8,000 received iu cash when he had two sons and grandsons living. 
The mortgage except ty ine extent of Rs. 1,000 was not executed fOr any 
joint family purvose or necessity nor was it iucurred tor any antecedent 
debt. In 1907 -he grandfather sold the equity of redemption .in-the pro- 
perty to tie moitgagees for Rs, 13,5U0, allowing credit to the vendees for 


t 


recetved in cash at the time o! registration ot the sale deed. . 


The three grandsons who were in existence at the time of the 
mortgage and of the sate sued to recover the property from the vendees 
after the death of. tne grandfather but during the life time of ‘their res- 
pective fathers ‘held, that, they were entitled to recover the property 
witout repayment ol auy some excepliag the Rs. 1,000, part of the coa- 
sideration tar the mortgage è l 

The mortgage of 1904 is not an antecedent debtdhat can support 
the sale in 1907. By turning the “ antecedent debt” simply to a debt 
antecedent’? to tte sale, the whole docirine of antecedent debt “would be 


Rs. 8,000 obtained from the mortgagee and tne balance was put down as 


reduced ad absurdum, the principle ot the Mitacshara Law would be cir-° | 


cumvented and the righ s of the junior-members of the Hindu fanily 
would not be nrotected but would be easily destroyed, The “antegedency 
should be autecedency to the mortgage itselt and tiere should be a dis- 
connection with the moitgage iu fact, as well as in time. 


957 followed. 


The doctrine of pious obligation of a. Hindu soa for his father’s ' 


debt cannot be invoked during tae ‘Lie time of nis tathar, and it cannot 


be invoked ugainst grandsons in the life time of their fathers. 44 I. A, 126 


followed. 44 All. 529: approved. 
Chet Rant v, Ram Singh. (Lord Shaw.) . 


o——o(rift—Defeasance clause—Validity—Enforceabilt ly against donee 
and his heirs—Purchaser of property from donee—Rights of— 
Notice of defeasance clause *-Actual, solice—Constructive notice 


+ 
‘aod 


(1917) 44 L A. 126-at p- 134, HI; A. 163 aad (1917) 21-C, W. N, 
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o — What amounts to—Effect on purchaser's rightsTransfer of 
‘Property Act—Ss. 126, 31—Effcet—Donor’s suit to yecover pro- 
eperty suit by donec—Li ni lation—Bgui tics in favour of purchaser. 

V, who was sentenced to transportation for life, executed on 
* 923—-5—1900, on the eve of his departure for Port Blair, a deed of gift in 
favour of S, which ran as follows :—" You, S should obtain possession 
of and enjoy the undermentioned moveable and immoveable properties 
with the rights of gift, sale, etc. In case my sentence should terminate 
and I should come back to my village, you should hand over the said 
properties to me. If I should not return gou should get the under 
mentioned properties. You should discharge the debts due by me from 
my property and also collect the debts due to me”. Sold some of the 
immoveable properties covered by the deed to the defendants on 
20~—6—1904, and died. Subsequently V. was released and returned to his 
native place in October 1916. Ina suit brought by him in 1917 for 
possession of the properties sold to the defendants. 


Held (1) That the suit was not barred by limitation, 


(2) That the clause in the deed of gift providing that, in the event 
of V’s return, all th properties should revert to him was legal and enfor- 
ceable, cqually upon S, and upon S's heirs. 


(3) That the defendant having purchased the properties with 
notice of the defeasance clause in the deed of gift, they were not 
transferees for consideration without notice wi.hin the last clause of 
S. 126 of the Transter of Property Act, so as to be able to support their 
title against V, 


(4) That the equities, if any, in favour of the defendants could 
not be workedsout in the suit because S's heirs were not parties to it, 
when the defendants read the deed of gift-and looked at the nature of 
the title under which S. held the properties) they had actual notice of 
his title to the properties. Such a notice is not constructive notice merely. 


Venkatrama lyer v. Atyaswami lyer and others. (Krishnan and 
Venkatasubba Rao, JJ.) ia 340 


——Gi jt to daughter out of Joint property --Suit for Partition—Status 
of jamily—Provision for marriage cxpenses, 


The institut on of a suit for partition by a member of a joint 
Hindu family putsan end to its joint status. 


(1916) I. L. R. 43 I. A. 153: 831 M. L.'J. 455 followed: 


No provision for the marriage expenses of the members of the 
family can be made in the decree in a partition suit, even though such 
marriages take place after the institution of the suit and betore the 
decree is passed. : l 


Gifts to daughters by a member of a joint Hindu family out of 
joint property ar® not invalid, if they are found to be reasonable in the 
Circumstances of the case. 


‘Decree of the High Court modified. 
Ramalinga Annari v. Narayana Annavi, (Mr, dmeer Ali) .., 493 


——Joint family—Father and minor son—Claims under decree in 
favour of the fainily—Compromise by father without sanction of 
Court-—Release of claims—Order in Council—Construction—Addi- 
tion of mcmbers to the joint family pendente lite—Ef fect. 


Claims of a Hindu joint family under decrees cannot be relin- 
quished by the manager where there are minors in the family, Such a 
relinquishment by a compromise without the sanction of court is wholly 
avoided by the suit of the minor when he comes of age, the other Farty 
to the compromise being at liberty to pursue his remedies against the 
decree by way of appeal. The benefit obtained by the avoidance of the 
compromise is liable to be shared*bw all the other members the family 
who may have come into existence pendente Rte. 


. bad 8, 
Hindu Law,—(Corntd.) 
Thc High Cdurt on restoring an appeal to its file, ought not to 


have stayed ‘its prosecution by the appellant pending the disposal of 
another appeal to the Judicial Committge. 


Decree of the High Court reversed 
Venkalarao v Tuljavam Rao, (Lord Buckmasler) 


-——Inheritance—Congental blundness— Whether a ground of exclusion 
from inherttanec—The vule whetitcr has become obsolcte. 


By the Hindu law, a Hindu who is congenitally blind is excluded ` 


from inheritance. This rule of Hindu Law has not become obsolete at 
the present day ; sae . 
(1919) I. L. R. 43 Mad, 4:37 M. L. J. 405 overruled. 


Pudiva Nadan v Pavanasa ` Nadan, (Sir Walter Salis Schwabe 
K. C. Chicf Justice, Oldfield and Coulis Trotter, JJ.) (F,B.)... 


— Mainte nance—Wife—Rig ht of—Refusal to live with husband on 
acco nt of his being a leper-—Effect. 


Under the Hindu Law, a wife is entitled to get maintenance 
from her husband when she declines to live with him on account of his 
being a leper. | 

Sheenappaya v Rajamma alias Padmavathi. (Spencer and 
Venkatasubba Rao, JJ,) ces 


_—-Partition—Suit under C.-P. C. of 1882 for procedurc—No prelimin- 
ary ang final decrees in suit—Ordcr ascertaining sharers and 
their rights—Natire of —Appealability—Appeal from final (or 
only) decree in sutt—Validity of interlocutory order—Right to 
guestion—C. P C. of 1908—S. 105 (1)—Partilion sutt—Proftts— 
Plaintiffs right to—-Basis and extent of —Interest on—Right to-- 
Morigaged proper tics—Redemption by manager—Profits on pro- 
perties—Plaint:ffs right to—Interest on amount paid for redemp- 
tion—Manager’s riglu to Redemption with family funds— Effect, 


Under the Code of 1882, there was but one decrce ina suit for 
partition, the decree passed after the report of the commissioners, mak- 
ing the actual division. The order’ ascertaining the sevcral parties 
interested in the property to be divided and their several rights therein, 
though treated in practice not inaptly, as a decree was not a preliminary 
decree at all but was only an interlocutory order. 


A member of a joint Hindu Family suing for partition and for 


the profits on his share is really suing for an account of the profits receiv- , 


ed by the manager or the persons in’ his possession so that the proceeds 
so received by the latter which are also divisible prowérty may be divi- 
ded and his share therein also given to him. His right tg such profits is 
not ag mesne profits received by a person in wrongful possession but. as 
appurtenant to his right in his share of the land, ® - 


In a suit for partition by a member of a joint Hifdu family, 
the plaintiff is not, ordinarily entitled to" claim: past mesne profits. 
He ‘is not entitled to interest on bis share of the profit realised 
by the defendant who was in possession as manager up to the date 
ot the plaiat and. who continued in pogsession subsequently. The 
plaintiff is not disentitled to his share of the profits realised by the said 
defendant from. family properties which were subject to mortgages and 
which were deemed by the said defendant with family funds, In 


that case plaintiff is entitled to the profits only from the date of redemp- ` 


tion. The defendant is not entitled to interest on the amounts paid 
by him for redemption, 


On‘an interlocutory applicat 
partition under the Code of 1882, for appointment of a commissioner and 
for the taking of other necessary-steps 10 the suit in pursuance , of the 
order ascertaining the several parties interested in the suit property oa 


their several rights therein thee court passed an order negativiag 


ion made by plaintiff: in a suit for 
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. ` . 
plaiMtig's right to profits on his share of the properties on the ground that 
the greliminary decree did not award to him such profits though he had 


' Prayed for them in his piamt, Held, that te order was not appealable, 
being an interlocutory one and that plaintiff was not therefore, precluded, ` 


¢ 


èin his appeal from the final (or only) decree in suit, from ‘contesting its 


validity. 


Ramaswami Iver v Subramania Iyer, (Oldfield and Venkata- 
subba Rao, JJ.) YAA sae 


va! 


. e . e ae . 2 
—-Miltakshara joint family iùn Berar—Claim of share by one member— 


Agreement appointing an arbitrator to bartition—Scuerance of 
status— Alienation—Right of purchaser of undivided share. 


The Mistakshara ‘is to be interpreted in Berar in the same 


manner as in Bombay. A member-of a joint family in Berar can alicnate 
his undivided share without the consent of his co-sharers. 


Where a member of a joint Hindu family claims a partition and 
the members sign an agreemert appointing an arbitrator -to divide the 
properties, the clatm and the agreement effect a severance of the joint 


family status. (1866) 11 M. I. A. 73, (1878) L. R. 5 I. A, 228, (1914) L. T. 


431. A. 151: 31 M. L. J. 455 (P, C:) (1517) L. R, 44 I. A. 159: 33 M. IJ: 


42 : 39 All 496 applied. s 
Decree of the Judicial Commissioner reversed, 
Syed Kasam v. Jorawar Singh. (Viscount Cave) Pere 


—— Widow—Surrender—Rescrvation of absolute estate in a portion of 
the properties in lieu of maintenance. 


A surrender of her estate by a Hindu Widow in favour of her 


reversioners is not invalid merely because the bargains for an absolute ` 


estate in a portion of the estate in lieu of her maintenance so long as the 
lands allowed to her for maintenance are not in excess of her requirements 
and the transactian is otherwise fair, (1920) I` L.R. 47 C. 466 Referred to. 


Karuppan Goun dan v. Muduli Goundan. (Kumaraswami Sastri 
and Devadoss, JJ.) ... 


. Hindu will—Consiruction—Provision for worship of family idols—No 


gift lo idols—Shebaitship—Destination of property--Res judicata. 


The will of a Hindu testatrix was addressed to her grandson and 
directed that out of the income of certiin specific property, he should 
perform the worship of the family idols and that the balance of the 
income should be divided between the representatives of the three bran- 
ches of her own familys There was no provision for the Wworship.of the 
idols after the. death of tfe grandson. On the death of the grandson ad- 
ministration -procgedings were taken and it was decided that out of the 
produce of the houses belonging tothe estate.of the testatrix, the worship 
of the idols, should be performed and that the surplus should be paid 
equally to*the three branches of the family. This was adopted in a decree 
of 1888 to whicl» the tespondents branch was a party, l 

Held, that there was no gift: of the whole property to the idols (2) 

‘that no heritable shebaitsltip was estalslished, (3) that the representative 


of thé beneficiaries under the will are entitled to the residue absolutaly > 


and in equal shares (4) that the gift being a private trust the settlement of 
a scheme under S. 539.of the Civil Procedure’ Code (1882) could not be 
ordered and (5) that the order in the administration suits is binding on 
all the parties and operates as res judicata. 

22 Ch, Dn. 182 followed, 

Decree ot the High Court. modified, 

Gopal Lal Seti v. Purna Chandra Basak. (Lord Buckmaster)... 

: . 


——-Gifito widow—Constriuction—Estate, aysolute or limi tcd—Prior 
deciston tn land acquisition proceedings—Res judicata—E stoppel. 


PAGE, 


406 


676 


116 


e 
Mindu will.--(Conta.) 


e . 

The Land Acquisition Act of 1894 canttmplates two separate and 
distinct forms of vrocedure, one for fixing \the amount of compensation 
described asthe award and the other,gor dtermining in case of dispute 
the relative rights of the persons entitled to the compensation money. 


In the case of àn, award, the Act provides for an appeal to the 


High Court ; there is no further appeal to the Judicial -Committee, 

Any dispute as to the relative rights of persons entitled to recive 
the compensation money is settled by litigation in the ordinary way. Such 
dispute forms no part of the award. e 


17 C. W. N. 935 and I. L, R. 23 Cal, 526 disapproved, 

A decision of a competent court in proceedings under the 
Land Acquisition Act will operate as res judicata and the same question 
cannot be reopened in subsequent litigation as between the parties. 

(1909) A, C. 623 followed, 39 I. A. 197 distinguished. 48 L A. 
187 (1921) referred to. j 

The law on the construction of Hindu wills explained. 85 T. A. 
10 ; (1921) 49 I. A. 1 and (1921) 49 I. A. 35 referred to, 

Decree of the High Court reversed. ° 


Ramachandra Rao v. Ramachandra-Rao (Sir Lawerence Jenkins) (P. C.) 


Ijmali or Joint Estate—Decree for possession of certain respective shares 

- —Subsequent partition— Executability of Decrvee—Substituted 

sharers enquiry into—Question relating to execution— Civil Pro- 
cedure Code (1908) S. 47... i 


A decree, though for possession of certain respective shares in a 
joint estate may be executed in respect of the substituted shares, 
on a subsequent partition of the estate. Enquiry as to what are such sub- 
stituted shares is a question arising within the meaning of S. 47 of the 
Code of Civil Procedure between the parties and relating to the execution 
and satisfaction of the decree. a 

Decree of the High Court affirmed. 


Baijnath Goenka v. Maharaja Sir Ravaneshwar Prasad 
Singh. (Sir John Edge) "APG 


' Ingm land—Enfranchisement iu the name of a woman—Title deed. con- 
firming absolute property—Whether woman takes a limited estate 
or absolute estatc—Siuccession to such property, | 


Where a service inam landis enfranchised in the name of a 
woman and the title deed in terms is an absolute grant of the land to her, 
she takes an absolute estate in the property and it descends to her own 


heirs as distinguished from those of the last male owner I. L, R. 44 Mad’ 


followed, e 


Where after the death of her minor son who held the wffice of 
karnam, the mother was appoirited to the office,and the inay land was 
afterwards enfranchised in her name her- daughter's sons will succeed to 

the property in preference to the relations of her husband. , j 


Abdukuri Yenkataramadas v. Pachigolla Gavarraju. (Spencer 
and Devadoss, JJ.) > ` oe . iji 


Income Tax Act, S. 40—S. 177 Offence punishable under within the 
meaning of S, 40 of Income Tax Act—Trtal of —Jurisdiclion— 


Verification petition under S. 21 of Income Tax Act made at one” 


place—Return received at another—Effect—Cr. P. C.—S. 179— 
Consequence—Meaning. : 


Where the verification.in a petition presented under S. 21 of the 
Income Tax Act is made atone place and the return is received at 
another, a charge of an offence punishable under S. 177, 1..P.C,, „within 
the meaning of S. 40‘of the Income Tax Actin. respect of a false state- 
ment in the verification can legally . be tried only by the Court having 
jurisdiction aver the place where thé verification of the petition toak place 
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and nof by the court having jurisdiction over the plice where the return 
was received, 


e ® 
7 _ lhe consequence contemplated in S, 179. Cr. P, C., must be an 
egsential part af the offence charged. io 


a Mohidecu Pakkiri Marakkayzr In re. (Ob lfield an? Ramesarm 
. = Bue 


e 


Cal 


Insolvenoy— Hindu Law— Joint family— Manager — Insolvency of — 
Official Assignee?s rights — Possession of Joint properiy—Right to 
—Alienation of joirt property for paying insolvent’s debis— 
Validily against his minor sons. 


On the insolvency of the managing member of a joint Hindu 
family the Official Assignee succeeds to (1) the undivided interest of the 
insolvent in the joint property and (2) his rights as managing member so 
far as they can be exercised for his own bene“t. He is not ei titled to 
have vested in him the shares of the other members although he can deal 
with them if thei solvent could lawfully have done so if toere had been 
no insolvency. He cafi alienate the interests in the joint property of the 
minor sons of the insolvent for the purpose of paying the insolvent’s 
debts unless the debts in question were incurred for an illegal or immoral 
purpose, the presumption being that they were not. The Official As- 
signee is notan alienee but the representative of the insolvent and is 
entitled to all his rights {including the right to possession of the joint 
property except such rights as are in their nature personal toa member 
of the family as such. 


The Official Assignee of Madras v, Ramachandra Aiyar (Sir 

Walter Salis Schwabe, K, C, C, J, and Coutts Trotter, J.) one 

Land Acquisition Act —Co munencemcnt of proccedings -Private confract 
as to value—Bsiuding nature, 


The fact that compulsory powers under the Land Acquisition 
Act have been invoked in order to secure property from unwilling 
vendors, docs not affect the right of parties to enter into a binding’ 
contract regulating the amount of purchase price. 

Decree of the High Court on appeal affirmed. 


The Fort Press Co. Lid., v. Municipal Corporation of the City 
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of Bombay, (Loyd Buokmaster). .-(P.C,}419 


Land Tenure in Madras—Inam grant—Absence of presnimption—Oceon- 
pancy right—Legislation pendeñte lite—Estates Land Act (I of 
1908)—Appellate Court, Apwers of —Code of Civèl Procedure (Act V 
of 1908) Ss. 103, 10050, 41,7, 55. 


A grant of a village in 1743 to the Mutt did not expressly grant 
both the Melwaram ahd Kudivaram rig‘ ts to the grantee, The appellant 
sued to eject the tenaniS respondents from their holdings. The trial 
Court held ow the evidence that the tenants had established their occu- 
pancy right in thet, holdings by their dealings with such right ior over 
acentury. The District Court on appeal affirmed this view of the trial 
Court but directed eject nenie in some cases on the basis af muchilikas 
filed by the appellant. Both parties preferred second appeals to the 
High Court from the decrees against them, Meanwhile the Estates Land 
Act {1 of 1908} was passed. The High Court, in view of the provisions of 
S. 6 of the Act, directed the Districi Judge to submit a finding on the 
question whether the grant to the appellant was of the land revenue or of 
the Kudivaram also. The District Judge found that the grant was only 
of the laad revenue: but the finding was based merely on the construc- 
tion of the grant and on certain presumrtion and not upon the evidence in 
the case. The High Court was of opinion that this finding was, neither 
* satisfactory nor sufficient, The matter gras sent back to the District Judge 
who failed to come to any -definite conclusion gn the question. The 
High Court sent it lo the District Court a third time for a definite finding 
on the evidence on record. The District Judge refunded findings 

4 
© 


Lead Tenure in Maaras.— (Con td.) 


confirming the findings of the trial Court. The High Court accepted the” 
oy zA 


, findinga and dismissed the suits æ z Aa 
“Held, (1) that the High.Conrt had power to call for definite 


findings on facts from the lower -Avpellate Court (2) that there is no - 


question cf onus or presumplion where the rig‘ts of the parties are to be 
determined on the ev'derice om record and (3) that the tenants had 
established their occupancy, rights by proper evidence. 


(1919) Le R. 47 I. A.-T6 :88 M. L. J 476, (1918) L. T. 451. A, 
209 : 36 M. L. J. 585, (1919) L. R. 461I. A 123: 37 M.L J. 42 (P. C.) 
distinguished, i l 


(1921) I L. R. 44 Mad. 588 (F B.) dissented from. Wi 
No opinion was expressed as to whether Act I of 1908 applied to 
rights in litigation at the time of the passing of the Act. 


Chidambarasivaptakasa Pandara Sannidhigal v, Veeramareddi 
(Mr. Ameer Ali) as 


of lease—Suit by Landlord fo” possesston—Limitation—Article 1 
(a) of Schedule HI of Bengal Tenancy Act of 1885—Indian Limit- 
ation Aot, Schedule 1, Art 133. 


A tenant of a proprietor’s private land under a lease for a term 
of years dnes not acquire the status of a non-occupancy raiyat under 
Chapter VI of the Bengal Tenancy Act of 1885. 

The period of limitation for a suit to ejecta tenant from such 
private land on the ground of the expiry of the lease is twelve years 
under Art 139 of the Indian Limitation Act and not six months under 
Article I (a) of Schedule III of the Bengal Tenancy Act of 1885 as 
amended by S. 61 of Bengal Act of 1907 The latter applies only to suits 
against a tenant who before his term had expired had acquired the status 
and rights of a non-occupancy raivat. 

Judgment of the High Court reversed. ~ 


“Mahant Jagarnath Das v. Janki Singh (Sir John Edge.) aes 
—-Tenancy—Permanent tenancy—Proof—Quantum. 


(P.C.)640 
Landlord and Tenant—Private land—Lease for a term of gears—Expiry cae 


(PC) 55 


In a case in which there was no direct evidence as to what the ` 


original tenancy was, it appeared ‘hat a pucca house was erected on the 
premises in question at least 50 vears before suit, that from that date the 
rent fixed and paid for the premises had never varied, that the tenant 
from time to time had disposed of his interest, and that during that period 
the value of the land had risen. -Held that the proper inference to be 
drawn on the facts was that the tenancy was a permanent tenancy. 


Abdur Salam Sahib v. Kandaswam: Chettiar (Sir Walter Salis 
Schwabe E.C., C. J. and Wallace. J) ®© ; me 


Letters Patent, (Mad). ols. 10 and 39—Order of suspension ofa Vaki by 
the High Court—Whether leave can be granted to appeal to Brivy 
Council against order. ae l 


The High Court has no power tp grant leavg to appeal to. Privy 
Council in a case where an order is made by the court suspending a Vakil 
from practice. l . 
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Raghava Reddi In te. (Sir Walter Salis Schwabe K. C. Chief” 


Justice, Coutts Trotter, Kumaraswamt Sasiri, Krishnan and Ramesam,. 


IS.) ase 


Limitation Act 8.14 and Arts 166 and 181— Execution Sale—Setting 
aside- Limitation—Deduction of time. spent in prosecuting a suit 
Limitation Act, 1908—Retrospective operation—Inherent power 
—Scope of revival of application withdrawn by a party. Ot 


382 


The law of limitation is law of procedure and itis the rule of: 


limitation in force at the time when an avpl‘cation is. made that governs 
it and aot the one under which the right to apply: accrued. This rule 


e 24 . 
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applis whether the time available under the new Act is shorter than that 


- available, under the former Act or no time is available under the new Act 


at all. “If toere has been an jnterval betwecg the passing and the com- 
ing info force of later Limitation Act, it is clear indication that the Act 


* was meant to havea retrospective operation. (1852) 21 L. J. 193 (M. C) 


(1899) P 236 aad (1915) I, L. R. 39 Mad, 045: 29 M. L. Js 1 Relerred ta. 

An application to set aside an execution sale, whatever its nature 
and whether ialling under S, 47, C. P Code and O, 21, R, 901s governed 
by art. 166 and not bv art. 181 of the Limitation Act, 1908. 

(1919) 11 L W. 59 and (1914) 27 DI. Lt J- 605 and (1914) I. L. R, 
38 Mad, 1076 followed. ; 

(1917) 27 C. L, J. 528(1920) 24 C. W. N. 73: (1920) LL, R. 43 Mad 
313 : 38 M. L. J. 62 not followed. 
wa Where a person misconceived his remedy and instead of prooeed- 
ing by an application to set aside an execution sale brought a suit which 
was eventually dismissed, the time taken in prosecuting the suit and an 
appeal therefrom cannot be deducted under S 14 of the Limitation Act in 
computing the period of limitation for an application. (1900) I. L, R. 22 
A 248 and (1900) J. L.R. 23 M. 621 Relied on. 


Tne innerent powers of a court are not to be used to relievea party, 


from tke.consequences ot his own mistakes or to enable him to evade the 
law of limitation. 
Ganapatht Mudaliar v. Krishna machari. (Oidfield and Venkata- 


sibba Rao, JJ.) isi 


.— Arts. 62, 120 and 128—HW7#U—Right to property of the testatrix in 
litigation Legacies tinder the will of the testatrix-- When legacies are 
payable—Monics of the lestatrix in court deposit drawn by defen- 
danis on sccurity—Final decision declaring testatrix’s right—Suet 
for moncis so drawn out disposed of under the wilt of ihe testatrix 
Limitation for the suit—ouit for legacy against whom lies—Sutt 
for legacy agagust cxccutor de son tort—IVhether falls under art. 
123— Whether suit for administ ratio lies against exccutor de son 
tort without adding the legal representative —lucome during the 
widow's right of disposilion over—Transfer of Properly dct 5. 6le). 

In 1892.2 boy N who was entitled to the Medur estate was 
adopted by P the widowed Rani of N-dadavole, N died in 1895 stilla 
minor and unmarried. In 1895 V the natural mother of N sued P and 
the Court of Wards tor recovering the Medur Estateand is accumula- 
tions which were in tue possession of the Court ot wards. During the 
pendency of the suit on the 30th or Jasuary 1899 V executed a will 
whereby she disposed of her sridhanam jewels and other moveable 
properties belonging to ber ang also the Government Promissory Noies 
and cash relating to the Madur Estate which were in the custody o! the 

Court as well as the interest accsuing thereon, In the will she provided 

for certain pecuniarPlegacies and bequeathed the residue of the Govern- 

ment Promissory Notes and cash to her brothers. A Ja: ge sum of money 
representing the income of the Medur Estate and including the income 
arising between tig death of tae minor and the death of tne testat rix was 
paid into a bank to the cred.t ot the Judge in whose Court the itigation 

between the widows was they pending. „The executar under the will of Vv 

died a few davs after V's death wuhour having accepted the office. V 

died on the 9th ot March 1899 and two of the paternal uncles ot N continu- 

ed the suitas her legal representatives aud ciaimed to succeed to the 
testatrix as the heirs of N and his father. They were also her own per- 
sonal heirs, The Court of first instance held on 2nd December 1899 that 
the adoption was good and that therefore P succeeded to the Medur Estate 
of N, On the 5th December 1899 P died Her heirs were the first 
plaimiff in the present suit and the two uncles ot N mentioned above. In 

1905 the Hign Court held that the adoption was good and that P was 

entitled to the Estate. Pending the appeal aga ost that dec:sion to the 

Privy Council the first plaintiff and the two uucles divided the Medur 

property jacluding the money in Court as heirs of P and they a, plied ta 
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2 
the Court for payment out of the money and they were allowed to take the ä 
money out'giving bonds that they would return it if the Court so ordered, 
On the 10th December 1913 their Logishipsof the Privy Council held that $ 
the adoption by P was invalid and tbat V consequenfly succeeded to N as® 
his natural mother and that after ber, death the Medur Estate went to the. ü 
two paternal uncless of N as réversioners After the judgment of the 
Privy Council the defendants in the present suit who were the sons of the 
two paternal uncles applied for payment to then by the first platotiff of 
the one third he had out of Courtand\t was ordered on the 30th of 
January 1915 and they were-aisoe allowed to retain the other two-thirds 
which their fathers had drawn on the terms of the security bonds above 
mentioned. The one-third share drawn by the first plaintiff was recover- 
edirom bim in execution in 1917, The first plainuff and the other 
plaintiff brought different suits in 1916 to recover the residuary legacies 
and the pecuniary legacies bequeathed under the will of V. 

Held, on the construction ot tbe will the legacies did not become . 
payable till 1913 the date of the decision of the Privy Council.. The 
legacies were turther not payable until] there were available assets to 
pay them and time did not begin to run until there were available assets. 

Held, that the suits were governed by art, 123 ot the Limitation. 

Act and. time began to run in 1905 when the father of the defendants, the 

uncles of N intermeddled with the estare and had possession of it or part 

of it. 
Article 123 of the Limitation Act applies to suits for lugacies 
against any person rightly or wrongly in possession of the estate under 
such circumstances that he is baund to deal with as the estate of ‘the 
deceased, Art, 123 applies to suits for legacies against an executor de son 


tort. 
(1916) I, L. R, 44 C, 379 : 32 M. L. J.71 (P. C) 

(1913) 1. L. R, 41 C. 271, and (1918) I. L. R. 43 Bom. 845 
followed, > 

The two uncles of Nin this case became executors de son tort 
of the estate of V, l 

Where an executor de son tort takes possession of all the assets 
of the deceased a suit fora general administration can he filed without join- 
ing the legal represematlives, and in cases where he takes. possession of 
only a part of the assets he can be made accountable. for the part he . 
actually takes posses-ion of without joining he legal representatives but: 
when administration is sought ;tor the entire estate in cases where the | 
executor de son fort has taken possession of only a part the legal represen- 
tative would also have to be added. 

(1874) L. R. 16 Equity 534, (1876) L.R. 3 Ch. Dn. 198 and (1894) L 
L. R. 21 C, 31! followed, 

(1874) L. R. 17 Equity 20 not followed. e 

Even assuming the proper article o! the Limitation Actapplicable 
to the case is article 62 time did not commence to run earlier than the date’ 
of the Privy Council decision as it was only on that date tba the. money 
could be said to have been received by the defendants tors the plain tiff’s 
use. 


z . 

As between the other legatees and the residuaty Jegatee the 
other legacies bear intere:t from one year after the testatrix at the rate of 
six per cent per annum, ó * 

V, in this case had disposing power over the income whith arose 
from the Medur Estate trom te dth of August 1895, the dac of the 
death of her son to the 9th of March 1899, the date of her death, l 

A Hindu w'dow ‘has absolute control over the inc: me of the 
p’operty -which she inher.ts from her husband subject of course to the 
payment of lhe debts left by him, a: d that vuless it can be sh. wn that she 
intended to make the savings-part of the estate of her nusband, she would 
have full power of disposal over it ' 


The income o the estate-which on the date of the will was in the 
Bank of Madras to the credi: of toes it andgield ior the successful liigant 
is nat p' operty faliing witbia tog meaning uf S 6 clause (e) of the Trans: 
fer of Property Act, 


. ° ° ° 
Liinitation Act.—(Conéd.) 


-Per Kumaraswami Sastyi J :—1n the absence ofthe acceptance 
of the office by the executor the property does not vest in him under S. 4 
of bhe Probate and Administration Act, a 


Sir Walter Salis Schwabe K. C, Chief Justice, Coutts Troller and 
Kumaraswami Sastri, JJ.) Parthasarathy Appa Rao v. Venkatadri 


Appa Rao is 


~——Art, 97—Voidable sale—Sctling asiding by aecrec—Dispossession of 
—Value in consequence :0)— Susi by him to secover furchase 
money—Limitalion—Starting fagnt—Possession of property 
given and enjoycd for sometime—Ef fect. 


. Athettu deed, which was not only a mortgage but alsoa con- 
veyance of all the trees on the land: was granted in 1903 by the then 
female manager of a kovilagam styled Valia Thamburatty. That deed 
was assigned to A by Ex. B dated April 1604 for a period of 12 years 
and for a consideration of Rs. 1,000.: A obtained possession and enjoyed 
the property till 1906, when he conveyed it to others who wre evicted 
on 3—7—15 as the consequence of a suit brought by a subsequent Tham- 
buratty to set aside the thetiu deed of 1903 on the ground that the 
vendor had no titie to sell. The decree in that suit dated 10—2—14 
was affirmed on appeal on 22—12—14 andthe eviction rcterred to 
above was in execution of that decree, Ina suit brought on 18—12—17 
to enforce payment of the consideration paid for Ex B held, it being 
admitted that Art. 97 of the Limitation Act applied tothe case, that the 
starling point of limitation was not the date of the original decree in the 
suit in execution of which the. eviction took place,viz., 10—2—14, but the 
date of actual dispossession of the plaintiffs, viz., 3—7—15, and tbat the 
suit was therefore not barred. 

The Privy Council decision in 46 C. 670 ought not to be extend- 
ed generally to cases in which actual possession of the property has 
been given and been enjoyed fora number of years. In such acase'the 
starting point of limitation must be (at all events in thc case ofa sale 
not ab initio void but only voidable) the date of di spossession, 


. Samba Variyar v, Umar. (Ayling and Odgers, JJ.) sa 


——Art. 116—Sale-decd—Covenant for title—Breach of—Suit for dam- 
ages for—Limitation—Starting point—Covenant jop quiet enjoy- 
ment—What amounts to. a3 


A registered deed of sale executedin 1905 by two persons, 
after reciting the reccipt of consideration therefor, stated. “If there is 


any dispute in respect of this” (the property conveyed) “ by gnatis, - 


Samantas and others etc., we shall settle them out of our own expense 
and we shall be bound to carry out this sale without obstruction.’ The 
son of one of the vendors*sued to set aside the sale as regards the share 
of his father and obt#ned a decree in 1913 for possession of that share. 


In a suit brought by the vendee in 1917, within 3 years from the date of - 


dispossession in pursuance of the decree of 1913. for the recovery of the 
part of the purchase-money corresponding to the share of the property 
recovered from him, held that assuming that the clause in the sale-deed 
set out abovedid not amount toa covenant tor quiet enjoyment, there 
was Clearly a covenant for title and a breach of that covenant, that 
the vendee had, under*Art. 116 of the Limitat‘on Act, 6 years to sue from 
the date when the covenant was broken, and that the suit was dot barred, 


| Ststla .Subbayya v, Pata Pitchamina, (Kumaraswaimi Sastri 
ana Devadoss, JJ.) sa 


Art. 124— Suit for possession of chuuliry by a person Claiming 
to be trustec—Adverse possession—Effect of declaratory decree— 
No inierruption. . 
. _ A suit for possession of a choultry by a person alleging himself 
to be the trustee thereof is govern :d by Art. 124 of the Lim. Act. 
The passsing of a decrée declarin the plaintiff's title does not 
jtand in the way of the defendant in the sutt acquiring title to the prọ- 
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perty by adverse pofsession. The judgment.docs not, by itself,inter- 
rupt the possession of the defendant. 


(1920) T. L. R. 44 B, 934 not followed. è 
(1910) 9 M. L. T. 171 & (1910) 9 M. L. T. 420 Kel. on. . 
Singaravelu Mudaliar v. eChokka Mudaliar. (Spencer and 

we | P37 


Venkatasubba Rao, JJ). 
—-—Art. 182 (5)—Foreigi decree--Decree of Mysore Court--Applications 
. made to the Mysore Court stepsin aid of execution—Decision 
by Mysore Couri that executionef the decree not barred by limita- 
. tion—Application to execute the decree madc to a Briltoh indian 
Court—Whether decision of the Mysore Court res judicata—The 
Law of Limitation applicable to such a case— Whether steps 
in aid taken in Mysore wili save time— Whether order transmit- 

ting the decree for exccution ts a judicial order. 


A decrce for costs of the District Court of Mysore of the 19th 
of June 1911 was attempted tu be executed in Madras through the Presi- 
dency Small Cause Court at Madras in 1912 and 1914. The papers 
were sent back in 1914 tothe District Court ot -Mysorc by tae Small 
Cause Court, Madras, owing to want of jurisdiction on the part of the 
latter Court. In December.1916 au application was made to the District 
Court of Mysore to transmit the decree tothe High Court which on 
appeal to the Chief Court of Mysore was held to7¢ in time under the 
Mysore Law of Limitation which corresponds to clause 5 Art. 182 of 
the Indian Limitation Act. A certified copy of the decree was transmit- 
ted to the Madras High Courts and an application was made, to that Court 
for leave to execute that decree. 

On objection being taken that the execution was barred by 
limitation, held that it was in time and not barred. The applications to 
the Mysore Court in 1916 and 1918 are steps-in-aid of execution witnin the 
meaning of Art, 182 clause 5 of the Limitation Actand would therefore 
save the present application. l 
E An order for transmitting a decree and the other connected 

e papers to another Court for execution is a judicial order and not a mere 
ministerial Act. à 

The adjudication by the Chief Court, that the application for 
transmission was not time barred has the effect of res judicata in British . 
Inda under S. 13 of the Civil Procedure Code and it is not open to the 
British Indian Courts to say tbat tae Mysore Law was not correctly laid 
down by the Chief Court. . 

The system of law according to which a step-in-aid of execution 
is to be taken is the law of the place where the application is made which 
will generally be the place of the origin of the decree. e 

: Observations made on the soundness of I. L.R. 40 Mad, 1069. 
; _ Per Wallace, J:—Where a foreign decree is sought to be 
executed in British India, the British Indian Courts cannot order te exe- 
cution of the decree, if its execution is time barred under British Indian 


Law. 


(Sty Walter Salis Schwabe, E C., C. J, and Wallace,°J.) Wini- 
vasa Aiyangur v. Narayana Rao we  , 700 


—— Art. 182 Expl. 1—Decree passed joittly t favour of more persons 
than one—Partilion decree—Execution application by defendant— 


Sharcv—lIf affords fresh starting point in favour of plaintiff. 


A partition decree, which awards to plaintiff an aliquot part, 
specified as one quarter of certain family lands and the profits therclrom 
and also his costs, the ascertainment of the partcular lands and the 
amount recoverable as profits being reserved for execution, is a decree 
passed jointly in favour of all the sharers within the meaning of Expin. i 
I of Art. 182 of the Limitation Act, And an application by plaintiff for 
execution of such a decree filed within 3 years of an application for exe- 

: cution filed by the 2nd defendant, another sharer, is not barred though 
plaintiff’s own prior application was filed more than 3 years before, 


Lubhai Mahomedans, 


ai Vasudeva Muthu Shastry ve Vittal Shastry (Oldfield and Ven- 
katgsubba Rao, JJ.) ane 


Lubbai Mahomedans—Hindu custom of inheritance — Exclusion of 
females— Madras Civil Courts Act, III of! 1873, 8S. 10—~Delay in 
frosecution—Cosis of Appeal. : 


A custom at variance with the ordinary rules Of succession in the 
community to which the parties belong, should be established by clear 
and unambiguous evidence, 

(1917) 451. A. 10:34 M. L. J. 48°and (1872) 14 M. I. A, 570 
followed, 

(1863) 9 M. I, A. 195 and (1885) I. L. R. 8 Mad. 464 referred to, 

In the absence of a legal and valid custom to the contrary, all 
questions regarding inheritance, marriage or any religious usage or 
institution shall be decided where the parties are Mahomedans by the 
Mahomedan Law under S, 16 of the Madras Civil Courts Act IIT of 1873. 
In the present case where the parties are Lubbai Mahomedans of the 
Sunni sect, a custom excluding females, from inheritance was 
held not to havee been established as there werea large number of 
decisions of Courts negativing that custom among the community. 

Successful Appellant deprived of costs of appeal on the ground 
of delay in the Prosecution of the appeal. 


Decree of the High Court reversed. 


(Lord Buckmaster, Lord Atkinson, My. Ameer Ali and Sir Law- 
rence Jenkins) Mahomed Ibrahim Rowther v. Shaik Ibrahim Rowther. 


Madras Abkari Act, I of 1886-—-S 55 (a)—Possession —Meaning—Convic- 
tron under section— Validity— Actual possessioa of contraband 
liquor necessary. 


The word“ possession ’’ in S. 55 (a) of Madras Act Iof 1866 
docs not mean constructive possession but actual possession. 

The mere fact that a person is the owner of a cattle-shed in 
which contraband liquor is found is not sufficient to justify a conviction 
under S. 55 a) when there is no evidence to show that he was in posses- 
sion of the liquor. 


Jayaranulu Naidu In re. (Krishnan, J) Sus 


.Madras City Civil Court Act, VII of 1892-—S. 3 (3)—Smal! Canse Court— 
Sunt cognisable by—Suit toejecta tenant—City Civil Court-— 
Jurisdictton— Presidency Small Cause Courts Act—S. 41—Effeot. 


S. 3 of the City Civil Court Act’ VII of 1892 does not preclude 
the City Civil Court from entertaining a suit to ejecta tenant. Such a 
suit is not cognisable by the Small Cause Court within the meaning of S. 
3 cl. (3) of Act VII of 91892 Only an application to eject a tenant is 
cognisable by ghe Small Cause Madras, under S, 41 of the Presidency 
Small Cause Courts Act. 


o Doraswami lyengarv. K. Narayana Iyengar (Coutts Trotter 
and Ramesam, Jf.) sue 


Madars Estates Land Act (I of 1908)—Chapter VI—Sale of ryot’s holding 
under —Validity—Notice ofantcntion to seil—Omission to give— 
Eftect-——Suit to set aside illegal—Civil Conrts—Jurisdiction— 
Schedule Part A. Art. 12 - Applicability. 


A sale nf a rvot’s holding held under the provision of Chapter VI 
of the Madras Estates Lind Act w'thout notice being given to the ryot 
by the land-holder of his intention to sell is illegal, and a Civil Court has 
jurisdiction to entertain a suit bv the ryot to set aside such a sale. 

The suit referred to in Art. 12. Part A of the Schedule to the Act 
is a suit by the ryot with 30 days service on him of the notice to contest 
the right of sale, and not a suit of the kind referred to, 


Raja Rajeswara Sethupathi v.gMinor Venkataramaiyar (Sir 
Walter Salis Schwabe, Chief Justice, Oldfield and Coutts Trotter, JJ.) u 
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~—~§. 3 (5)—Post Settlement minor Inam of both warams—Whether 
Inamdar land holder under the Act—Powers of Full Bench tore- ° e 
consider terms of the order of refer€nce, ° > 
Where a Zamindar made a post settlement Inam grant of portion 
of a village with both warams on a Permanent kattubadi held (by Old- 
field, Phillips and Venkatasubba Rao, JJ. Devadoss, J. (dissenting) that the 
grantee isa landholder within -the meaning of S. 3 (5) of the Madras 
Estates Land Act, 
° Heid, by the Chief Įnstice on the terms of the grant in the case, 
that the grantee is not a landholder within the meaning of S, 3 (5) of the 
Madras Estates Land Act. 
The powers of the Full Bench to re-consider the terms of the 
order of reference considered. 


Jarugmilli Brahmayya v, Challaghali Achiraju (Sir Walter Salis 
Schwabe C, J. Oldfield, Phillips, Devadoss and Venkatasubba Rao, JJ.)... (FB) 229 


Madras Survey and Boundaries Act (IV of 1897) S. 13—A pdlicabtl:ty—Con- 
dtitons—Parlty to boundary dispute before Survey GOfficer—Parly 
to appeal tinder S, 12 of Act—Parlty served with notice ofeappeal— 
Meaning—Notice of appeal—Service of—Question as to—Finding 
of appellate Survey Officer conclustve—One year period of limita- 
tion—Starting point of. l ‘. 


The Ist defendant and the plaintiff had been given rough pattas 
at the survey for the lands found to bein their possession. The 1st defen- 
dant presen‘ed to the Superior Survey Officer a petition in which he stated 
that his patta included too little and the plaintiff's too much and asked 
for correction of each. He did not formally set out the plaintiff as res- 
pondent to his appeal, though he desired relief against her by way of 
appeal. Notice of the appeal was issued to the plaintiff but was not duly 
served on her before the date fixed for hearing, but the Superior Survey 
Officer nevertheless declared her exparte and allowed the appeal. Ina 
suit by the płaintiff for a declaration of his titleto the laudin dispute, 
held, that S. 13 of Madras Act IV of 1897 bad no application to the case 
and the suit was not barred, though brought more than a year after plain- 
tiff had rotice of the survey appellate decision, because (1) plainliff was 
not a party to any boundary dispute before the inferior Survey Officer; (2) 
She was not a party to an appeal preferred under S: 12 of the Act; and (3) 
She was not a person to whom notice of such appeal was given. 

The statement in the judgment of the appellate Survey Officer 
that a party to the appeal had notice of the appeal is not conclusive of the 
fact of the service of the notice. Where the civill court finds that either 
‘party to the appeal in the Survey proceedings had not in fact notice of 
the appeal. its jurisdiction is not excluded. e 

Starting point of the. one year period fixed by S. 13, considered, 
I. L, R. 42 Mad 425 Explained. 


(Oldfield and Ramesam, JJ.) Subramanta Mudali v. Meenakshi 
Ammal, ? da 194 


Mshomedan Law—A posiacy—What amounts to—Effect on magriage tie ° 
—Ahmediyan tenets — Adoption by orthodox Mahomedan*-No 
apostacy on ground of—Bigamy—Charge of—Good farti—Plea by 
accused of —Effect on liabilily to convictfon and on stntence—I, P. > 
C,—S. 75— Ap plicability—Mistake of:law or of mixed fact and 
law—Effect—Acquittal— Revision by private party against—High 
Court—Interference by—~ Jurisdiction—Praciice. 


The effect of a Mahomedan becoming a murtaa or apostate 
from Mahomedanism is to sever his marriage tie with his wife. Held an 
orthodox Mahomedan does not, by merely joining the Ahmediyan sect, 
become a murtad or apoostate from Mahomedan.sm and his marriage 
with his wife is not thereby dissolved, 

_ Observations on the essential conditions for a person to bea 
Mahomedan. eae: de 

To a Charge of Bigamy it is n® defence to say that the accused 

acted in the honest belief that the fact of her husband becoming an 


‘ae 7 o 
e 33 8 Š 


6 @ o e 
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Ahmedee made bim an apostate in law and severed her ifarriage tie. 
S. 79 1, P. C; has-no application to such a case because the mistake, if 
any, # One not of fact, but of law or of mixed law and fact, The good faith 
of the&iccused may, howevtr, be considePed in mitigation of sentence. 
Revision against acquittal atthe instance ofa private party 
entertained because a question of public importance relating to the per- 
sonal status of a substantial part of the Moslem community was raised, 
Per Krishnan J :—The High Court has power to interfere in 
revision with an order of acquittal though as a matter of sound and re- 
cognised practice it has always refused to dogo at the instance of private 


parties except in very exceptional cases, 
Narantakath Avullah v, Prakkal Mammu. (Oldfield and 
Krishnan, JJ.) sis 


——Sunnis—Gift of entire Taluqdari Estate—Reservation of usufruct by 
donor of part—Possession by donee of part only—Constructive 


possession of the remainder— Oudh Talugdart Act—Sanad— 


Meansng of '' Successors, 


The word “ successors ” in the Oudh Taluqdari Sanad means 
those designated. ‘persons who succeéded in the event of an intestacy and 
not persons who take by sale, gift or bequest. ; 

(1921) L. R. 48 1. A. 135: 40 M L J 577. followed. 

The reservation by a donor of the usufruct does not by itself make 
e gift of the property void under Mahomedan Law, (1867) 11 M. I. A. 

oll. GS , bo 
The object of the Mahomedan Law as to gilts apparently was to 
prevent disputes as to the intentions of the donor and the donee to pass 
the title. Delivery and acceptance ofthe property is good evidence. That 
the property had been given by the donor and accepted by the donee asa 
gift. Possession may be either actual or constructive, 

Where there was agift of the entire taluqdari estate part of 
which was taken possession of -by the donee, constructive possession of 


the other part must be imolied to satisfy the requirements’ of Muham- - 


madan law as to valid gifts. 
Decree. of the Judicial Commissioners affirmed. 
Mohammad Abdul Ghani Khan v. Fakhr Jahan Begam. (Sir 
John Edge), ss 2° ore 
— Invalid Wakfs—Family Settlement based on wakfs but in compro- 


mise of disputed claimms—Validity—Anunuities out of income of 
property—Charge—Mussulman Wakfs Validiating 1913, 


The Mussulman wakfs Validating Act of 1913 is not retrospective 


and cannot be construed as validating deeds executed before its date. - 


Deeds which puported to cregte by gift a perpetual succession of interests 
for the aggrandisement of the family of the donor, were not valid under 
Mahomedan Law and were not validated. by the use of the term '' wakf ” 
or by the insertiow of a remote trust for the poor. 

(1889) L. R,17 1. A. 28, (1892) L. R. 19 I. A, 170, (1894) L. R. 22 
I, A. 76, (1905) L. R. 32 I. A. 86 Referred to. 

Agreement by way of compromise of a pending litigation fixing 
certain allowances to living and named persons to be continued to their 
heirs, though based on inyalid wakfs aje valid and enforceable. A diret- 
tion to pay the allowances aut of theincome ot the properties shows an 
intention to create a charge, 

(1867) 11 M, I. A. 517; (1892) L. R. 201 A 9: (1910) L. R: 37 1, 
A, 152: 20 M, L. J. 614 ; (1918) L, R. 46 I, A, 64: 36 M. L. J. 164 followed. 


Decree of the High Court reversed. 
Khajch Solehman Quadir v. Nawab. Sir Salimullah Bahadur: 
(Viscount Cave,) i i i ae 


Malabar Ordinance I of 1922—Appeal against conviction under Act X of 
1922—Whether time requisitg for obtaining copies of judgment can 
be deducted --Whether delay in filing ghe appeal can be excused 
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under S. 5 ofthe Limitation Act—S. 425 of the Criminial Pro- 
cedure Code—Different sentences imposed on different accused in 


a case—Appeals by each of the accused—To what court appeals lie, " 


Since the passing of Act Xf 1922,an appellant -appealing 
against a conviction under ordinance I of 1922 is entitled to credit for the 
time spent in obtaining a copy of tHe judgment. 

There is however no power in the appellate Court to excuse the 
delay in filing such an appeal either under S. 5 of the Limitation Act or 
under S. 423 of the Criminal Procedure Code. 

Where some of the accuséd èn a case are convicted for terms of 
imprisonment for which appeal lies to the High Court and they appeal to 
the High Court and the others are given lesser sentences the latter are 
not bound to appeal to the High Court, but should appeal as if.they have 
been convicted in a separate case of their own. 40 Madras 591 followed. 


Mittoor Moideen Hajee v Edekatau Chekkutti Haji, (Oldfield 
and Ramesam, JJ) . cis 


Malabar Law—Land Tenure—Santhathi Brahmaswom — Alienation by 
tenant—Landlord’'s right of re-entry. i i 


Under the customary law of Malabar a grant of land as a San- 
thathi Brahmaswom to be held by the grantee ‘for all time without power 
of surrendering or without ‘vacating and without being dispossessed” 
does not confer a right of re-entry on the landlord on alienation of the 
land by the tenant. " 


The question whether such a tenure was inalienable was left 
open by the Full Bench. 


Per Sadasiva Aiyar J :—Lands held on Karamkari or Santhathi 
Brahmaswom tenure are liable to be forfeited on alienation by the grantee 
or his heirs in the absence of acontract to the contrary. 


P. Ayyakkutti alias Venkatachalam Pattar v P. S. Krishna 
Pattar and others (Sir Walter Salis Schwabe Kt. Chief Justice Mr. Justice 
Oldfield, Mr. Justice Phillips, Mr. Justice Devadoss and Mr. Justice Ven- 
. katasubba Rao.) l ssi 


Mortgage—Suit for sale—Death of defendant after preliminary and 
; before final decree—His representative not brought on record 
within period allowed—Effect—Decree a nullity—Question as to— 


Executing Court-Jurisdiction—Suit to set aside decree—Maintain- - 


ability—Res jttdicata—Execiution proceedings—Decree a nullity— 


Plea of —Omission to. raise—Effeci—Sutt to set oside decree on | 


that ground—No res judicata. 


The 4th defendant in a mortgage suit died between the dates of 
the prliminary decree for sale (dated 1911) andthe final decree (dated 
30—1—13. No legal representative was brovtbt o® the record in the 
application for final decree and no such application fo@the purpose of 
bringing him’ on record was in fact made till September 1916. Onan 
application filed by plaintiff in September 1916 for transfer of Me decree 
for execution to another Court, notice was issued to 5th respondent 4th 
Defendant's son to show cause why he should not be brought on as leggl 
representative of his father. The notice was affixed but Sth respongent did 
not appear. The decree was transferred for execution and certain pro- 
perties were brought to sale in execution., In a suit justituted by 5th 
Respondent in March 1918 for a declaration that the decree was not 
binding on him and for an injunction restraining plaintiff (in the mort- 
gage suit) from executing it on the ground that he (5th Respondent) came 
to know of the decree only in February 1918, keld that the decree against 
the deceased wasa nullity that that was not a matter which could have 
been gone into in execution, tbat the 5th Respondent was not precluded 
from setting up the plea by reason of his omission to do-so in 1916, an 
that the suit brought by him was quite competent. 


Sami Mudaliar v Muthiah Chetti -(Ayling and Odgers, JJ) ... 
Original Side Rules—(High Court Madras)*-S. 63 A—Applicability— 


Negotiable Instrument—Wletis—Shah Jog Hundi—Document, ` 
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. ® 
e on the face of it acknowledging indebiness and promising to pay 
gtteresi—If negotiable instrun ent—Document—Negotiability by 
© cuslom—Scope and, limits of —Ordgr VI-A of Original Side Rules 
—Order for security under— No appeal from— Finality of — 
Letters Patent cl, 15—Judgment-Preliminary issue—Order on, 


S. 63-A oi the Original Side Rules was intended to cover all 
documents in the nature of negotiable instruments, specifically described 
in the Rule as "Bills of ExShange, Hundis or Promissory Notes’?, irres- 
pective of the question of how far a particular Bill of Exchange might be 
negotiable or what the restrictions might beon its negotiability. 

Shah Jog hundis sued upon held to be negotiable instruments 
within the definition in S. 13 (2) of the Negotiable Instruments Act of 
1881, as amended by the Negotiable Instruments Act of 1914 as being 
payable in the alternative to one of several payees, Held further that 
even if they were not negotiable instruments within the definition in the 
Negotiable Instruments Act they were still covered by R.63 A of the 
Original Side Rules, 

Per Chief Justice :—Semble:—A document which, on the face of 
it, purports to be ag acknowledgement of indebtedness anda promise to 
pay interest may be negotiable, 


Per Coutts Trottter J :—Semble :—Evidence that by custom a 
certain document is treated as a negoliable instrument will not in law be 
sufficient to confer negotiability upon the instrument if its language is 
such that, by any conceivable acceptance of the words in their ordinary 
significance, it cannot be so construed. In such a case the custom, 
being so entirely at variance with the tenor of the instrument, will be 
rejected as unreasonable, 


In a suit filed under O. VI A, of the Original Side Rules 
an order was madethat the defendant should furnish security for the 
amount claimed. There was no appeal from that order; security was 
furnished and the case was proceeded with, Then, on the application of 
the defendant certain issues were set down for trial one of them being 
whether or not the suit document was a negotiable instrument. That issue 
was tried as a preliminary issue without evidence and a decision was 
given thereon in what was called a judgment, The learned Judge held 
that the suit document was not a negotiable instrument, ordered all 
the security to be repaid to the defendant, and directed thatthe action 
should proceed as an ordinary suit, On appeal from this order. 


Held. (1) that the order was a judgment within the meaning of 
cl. 15 of the Letters Patent and that an appeal lay from it. 


(2) that on reversal of the erder in appeal, the proper order to 
make was to direct the money or Security taken out of court by the defen- 
dant to be forthwith replac@d., 


The order und@r O. VI-A requiring defendant to furnish secur- 
ity, not having bgen appealed against, could not: be overruled by the 
traming of a pre tminary issue such as that framed by the learned Judge, 


Kanyalal Bhoya v, Balaram Paramasukdoss. (Sir Walter Salis 
Schwabe, E. C., C. J and Coutts Trotter, J.) 


Paper Currency Act II of 1910, S. 26—Mortgag: deed for indebtendness 
evidenced by promissory notes payable to bearer on demand— 
Whether consideration illegal—Promissory notes made payable 
to bearer on demand—Whether admissible in evidence—Oritginal 
rate of interest in a bond. whether can be reopened in the absence 
of undue influence—Loan when for an illegal or immoral pur pose. 


Where the consideration for a mortgage is the defendants 
indebtedness ascertained upon settlement of accounts, of which promis- 
sory notes made payable to bearer on demand are evidentiary, the con- 
sideration for the mortgage is not unlawful and the mortgage is not void 
on that account. 


Promissory notes made payable to bearer on demand although 
they are prohibited under S. 26 of the P&€per Currency Act are not 
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Paper Currency Act{—(Conid.) 
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inadmissible in evidence ; and they may begised as acknowledgments of 


liability. 
(1917) M. W. N. 778 followed. ə ° 


In the absence of undue influence the original rate of interest — 


payable under a bond cannot be reogened. 


(1916) 33 M. L. J. 302 and (1918) 23 C. W. N. 130 P, C. followed. 

Where money is-lent withthe knowledge and ,object that it will 
be applied for an illegal purpose-it cannot be recovertd ; but where the 
lender merely hands it ovér into the apsolute control of the borrower and 
afterwards employs it illegally there 1s nothing in- law to prevent the 
lender recovering the amount. l 

L, R. 1 Exch. 213 followed, 


Natarajulu Naicker v. Subrahmanian Cheltiar. (Spencer 
and Devadoss, JJ.) aa 


Partnership—Dissolution—Suit for accotint—Dismissal—Second suit for 
share of assets subsequently recovered — Limitation— Indian 
Limitation Act (1908)—Sohedule I Art. 105—Indian Contract Act. 


After the dissolution and complete _ winding up a 
partnership, an asset which was not taken into account but realised sub- 
sequently by one of the partners, ought to be divided between the eXxpart- 
ners or their representatives according to’ their sharesin the former 
partnership, Where however no accounts have been taken and an asset 
is recovered by one'partnet after dissolution, the proper remedy for the 
other partnership is to have the accounts of partnership taken. If the 
remedy for an account is barred, a suit fora share of the asset realised 
Cae barred under Art. 106 of Schedule 1 to the Indian Limitation Act, 

08. l : 
(1872) 5 H. L. 656 explained. 
A (1882) I. L. R. 6 Bom. 628, (1904) I. L. R. 28 M. 344, and (1910) 
I, L. R. 34 Mad. 112 : 20 M. L. H, 987 disapproved. 

(1875) I. L. R. 12 Bom. H. C. R, 97; I, L. R. 20 B. 15 A and (on 
appeal,) l 
(1898) 26 1. A. 32 Referred to. 

Decree of the High Court reversed, 


Gopaia Chelly v. Vijayaraghavachariar. (Lord Phillimore) bo 
Practico—Printing—Irrelevant and unnecessary matter. 


Case in which the Judicial Committee strongly condemned the 
practice of printing an enormous OT wholly irrelevant and unnecessary 
matter in the preparation of the record.” . 


Sheo Darshan Singh v. The Deputy Commissioner, Partabgarh 
(Viscount Cave ) ; : ü Leen 


— Calontta High Court Rules, Ch. 32 R. 3—Proceduse—Appepl from 
Order—Limitation—Exclusion of time requisite for obtaining 
copy of order—Diligence-Indiar: Limitation Act (1X of 1908) S. 12, 
Sub. S. 2. e 


ae . 
, On the 30th August, 1918, the appellant presented an*appeal 


against an order made on the 26th July against him but he failed to file, 


along with his memorandum of appeal, a copy of the “order appealed ` 


against, which he was required to do under R. 3 of Ch. 32 of the Calcutta 
High Court Rules. The order was not however filed till the 3rd Septem- 
ber. The appellant did not apply to have the order drawn up and he retur- 
ned the draft order sent to him on the 7th August only on the 16th August, 

Held, that. in computing the time requisite for obtaining copies 
under S. 12 Sub. S. 2 of the Indian Limitation Act (IX of 1908) the 


conduct of the appellant must be considered and that the appeal was out - 
of time as he failed to take reasonable and proper steps to obtain the . 


copies required. 
(1886) IL, R. 13C. 104 (F. B>) explaified. 


Order of the High Court afifrmed. 
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e (Lord Buckmaster Lord “Alkiyson, Lord Sumner and Lord 


` Parmoor Pramathanath Roy v. The Han. William Arthur Lee iss 


Pre-em$tion—Agricultural fand—pre-ejption Acisof 1905 and 1913— 
e Right to pre-empt—Unsettled district oral tradition being evid- 
ence of relationship. 


On a sale of agricultural land in the Punjab, the right to pre-empt 
is open to every one of the dor's heirs, the preferential right among 
them being determined according to the order of success‘on. 

21 P. R. (1908) followed. s 


„In unsettled districts where records of births and deaths are not 
available, questions of relationship will have to be determined upon mere 
oral evidence though close scrutiny is necessary in such cases. 

= Judgment of the Chief Court reversed. 


Sabz Alı Khan v, Khair Muhammad Khan and others. (Lord 


Buckmaster.) ... (P.C) 49 


Privy Council Practite—Vuluation of Appeal—High Court Certificate— 
Conclusive character—Rule 2 of Order in Council of 1888—Present 
Rule—Puttah— Madras Estates Land Act! of 1908, S. 52 sub, S. 3 
—Previous decree under Madras Act VII of 1865—Effect 


Rule 2 of the Order in Council of 1838 which provided that the 
certificate of the High Court was conclusive as tothe valuation of the 
appeal to the Privy Council had been left out of view in some cases be- 
fore it was repealed by the Order in Council made in 1920. It may be 
that the sum of money actually at state does not represent the true value 
of the appeal and, where greater value than that actually at stake was 
established, the Board is free to proceed with the appeal. 


A puttab tendered in accordance with a decree made under 
Madras Act VIII of 1865 may nevertheless remain in force withia tbe 
meaning of S. 52, Sub S. 3 of the Madras Estates Land Act I of 1908. 


Decree of the H'gh Court affirmed, 
Radhakrishna Ayyar v. Sundaraswamtar (Lord Shaw,) ‘ae 


Procedure—Review—Constitution of Court—Jurisdiction—* Any other 
sufficient reason'?—Code of Civil Procedure (Act V of 1908), O. 
47, Rr. 1 and 5. 


Order 47 R. 1 of the Code of Civil Procedure must be read as in 
itself definitive of the limits within which a review of a Judgment may 
be permitted. The words, "any other sufficient reason” meana reason 
sufficient on grounds anajpgous to those specified immediately before, R. 5 
of the same order Provides for the constitution of the Court to hear a 
review applicatiom A Court which is not properly constituted under 
that rule has no jurisdiction to hear a review application. 

Decree of the Chief Court on review reversed, 


Chajju Rant v. Neki (Viscount Haldane,) 


Railways Act (IX of 1890)—S.72 (2).(b\—Risk Note Form H—Goods 
consigned witder—Loss of —Suit for damages for—Onus on plaintiff. 


In a suit for compensition for the loss of goods booked for 
carriage by railway under arisk note (Form H), the onus lies on the 
Plaintiff who alleges that the case fell within the exceptions mentioned in 
the risk note to prove the facts necessary to charge the. Company with 
liability, 

Albuquerque and Sons v. The South Indian Ry, Co., Limited 
(Kumaraswams Sastri J.) dsi 


Receiver—Final decree in a mortgage suit—Subsequent appointment of 
a Receiver of the properties of the maptgagors ina suit between 
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Receiver.—(Contd.) 


@ i F 
them— Receiver proper party to Ait proceedings—Receiver @ 
ower Court to ada Receiver ase 
party—tInterference by the HiglgCourt in Revisign—Material irre- e 


not a new party— Refusal by the 


gularity in the exercise of its jurisdiciion 

Where after the final`decņge on a simple mortgage is passed in 
a mortgage suit and before the sale, a Rgceiver is appointed of the pro- 
perties of the mortgagors in a partition suit between them and the Re- 
ceiver applies to be made a party to the execution p&iceedings, he ought 
to be madea party. The mere fact that there is a mortgage on the proe 
perty in the hands òf the Receiver Would not take the case outof the 
general rule that no process can be permitted in respect of the properties 
in the hands of a Receiver without the sanction of the court which ap- 
pointed him. . 

The statement of the law in Alderson on Receivers p, 229, **Pro- 
perty in the possession of a Receiver is inthe custody of the law and 
cannot be seized under a writ of attachment or execution. It is in the 
discretion of the court to refuse to permit a sale of the pr operty iu his 
possession under a judgment though the levy was made before the 
Receiver was appointec’’, adopted. ë 

26 Cal, 127 doubted. 

The Receiver in such a case is not a new party under O. 1 R. 10 
of the C. P, C and that rule does not stand in the way of the Receiver 
being made a party. 

The refusal to make the Receiver party tothe execution pro- 
ceedings is a material irregularity in the exercise of the jurisdiction of 
Lower Court justifying the interference of the High Court under S. 115 
of the C. P, C. 

Fraser and Ross v. Krishnaswami Lyer (Devadoss, J.) vs 
Religious Endowment Debts—Borrowing by trustee—Temple necessity — 

Decree against temple funds—C. P. Code O 22 Rr. 3 and 10—New 
plea, when allowed to be. raised by representative, 

Where the trustee of a Hindu temple borrows money ona simple 
bond for temple necessity contracting to repay the debt out of temple 
funds, the creditor is entitledtoa decree against the temple funds in- 
respect of the debt. 

(1916) 32 M. L. J. 259. distinguished, 

(1920) I. L. R. 43 M. 795 and (1907) I. L. R 31 Mad. 47 Rel on. 

Where a public trust is represented at different stages of a svit 


by different representatives, one not claimiug under the other, the rule, 


applicable to the case is O, 22 R. 10 and O. 22 R. 3 C. P. Code. In a case 
falling under O. 22 R. 10, C. P. Code the Coust has a wider -discretion to 
allow amendments and new pleas at the instance of a representative than 
it has under O. 22 R, 3 on the ‘application of legal reffresentative. 


(1921) 15 L. W. 72 distinguished, es 
Sundaresan Chetty v. Visvanatha Pandara Sannadhiy Avergal 
(Ayling and Krishnan, JJ.) a 


Res Judicata—Hindu widow—Decree by or against —Binding character 
as against reversioners—Reversioners made parties dgfendants ih 
first court but not made parties in appeal—Deciston of first court 
in favour of widow and reversioners reversed on appeal—Ef fect— 
“Special cause” in Katama Nachiar V. Raja Shivdganga, Meaning. 

To a suit by a Hindu widow for the recovery of the property of 
her husband from a person who claimed to be his validly adopted son, per- 
sons, who were the presumptive reversionary heirs of theestate. were made 


parties defendants. The first Court found against the adoption and decreed’ 


the suit. The alleged adopted son'preferred-an appeal making the widow 
alone a party respondent. The appellate court found in favour of the 


adoption and dismissed the widow's suit Ina -subsequent suit filed’ 


after the death of the widow by the reversioners, who were, parties-de- 
fendants to the prior suit, against the adopted son, held that, whatever 
might have been the character in which the pl&intiffs were impleaded in 
the prior suit. inasmuch as the wifow represented the estate inthe 
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appegrein, the decision in that « appeal was resjudicata în fayocr of 
- the add son, there being no suggestion ofgfraud or collusion between 
the wł and the adopted 920 in the procgedings in the appeal in the 
prior A 
*e _ fhe exprescion “Special Cause’ rfferred to in Katama Nachiar 
v. Rapf Sivaganga must be ejusdem generis wgth unfairness or irre- 
gulari the proceedings to which tir Lordships refer explicitly 43 
Bom Sonsidered. ` . : 
achikalat v, Aiyakannu (Oldfield and Venkatasubba Rao, J] 
Subropn—Righi of—Conditions—Prior and Subsequent mortgages— 
riial discharge of prior morigage—Priority over subsequent 
rigake—Right of person discharge. 

, Where there are two mortgages ona single property anda 
pel vances money for the payment ot t6e first mortgage, he is not 
€ntitlay subrogation to priority over the second mortgagee unless the 
Arst ,rigagoe is completely discharged. 


enkata Lakshminarayya Rao v. Venkatayya (Spencer and 


OdgerIJ.) . ie 
$ Suretyond—Construction—Per sonal liability—Rate of interest—Courts 
cretion, ` 


surety bond executed by the appellants and addressed to the 

Manaf of the Marwar Bank was in these terms :— 

| In consideration of your allowing the Luxmi Company Limit- 
ed, toerdraw sums not exceeding in the aggregate of rupees fif ty thou- 
sand :y (on the security ot Luxmi Company, Limited, demand pronote 
in yofavour of date) we hereby pledge for the repayment on demand of 
the sd over draft &c., &c., &c,,”, 

The appellants signed the bond as Directors of Laxmi Com- 
pany ‘ 
eae, that the bond created a personal liability. 
. Under the Code of Civil Procedure, there is a discretion in the 
Courtas to the rate of interest to be awarded. 

| Decree of the Chief Court affirmed. 


Panna Lal v. Nihal Chand (Viscount Haldane) sai 


Superaz Act, S. J 12 A—Indian Income-tax Act VII of 1918 S. 19— 
ldjustmeni—Income of'a firm for previous year when firm was 
tot regtstered-—Whether adjusiment possible after registration— 
Posts of the reference—Appellate Side Fees Rules, R. 38. 


Adjustment can be made during a’ financial year in which a 
Colleqr’s certificate of regist@ation under S. 12-A is in force in respect 
of thencome of a firm fowthe previous year in which the firm was not 
regist¢ed. 5 a 
Observationg as to the costs of reference payable by the assessce 
With s ecial reference tO the Government Pleader’s Fees. 


Xt 
(Sir Wafer Salis Schwabe K, C. Chief Justice, Oldfield and 
CoultsTrotter, JJ.) (Secretary to the Board of Revenue Income-tax 
Madra|, Muhammad Sheriff Hussain Meah Sahib & Co., as 


Transfer of Property Act S. 6 (c)—Right to swe—Contribution—Right to— 
Validity of —Right of suit—Privity of Contract—Assignment of 
all trans ferors assets and liabrlities—Creditor of transferor —Suit 
for recovery of debt from transferee—Maintainability—Conditions. 


A right to contribution is not a mere right to sue for damages 
and is assignable. 

Where a person gets a transfer of all the assets of his transferor 
and subjects himself to the payment of his debts: a creditor of the trans- 
feror to whom such a transfer is communicated has right to proceed 
against the transferee. A suit by the creditor against the traasferee is, 
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Transfer of Pfoperty Act. - (Contd.) 


in'such a case not opn to the objection that there is no previty of contr 
act between thé parties. 


Sastri, J.) 


—3$. 52—Lis pendens—Applicability Of rule of-- Mortgage giving power 
of sale—Suit for redengbtion of Sale of property under power 
pending—Purohaser if affected by Mule of lis pendens—- Mortgage 


with power of Sale—Assignee of—Right 2 exercise power—Sale -~ 
0 


under power for amount covered by it and for amount not so cover- 
ed—Validity—Mortgagor'grtghts—T. P. Act, S. 69—Effect. 


The doctrine embodied in S 52 of the Transfer of Property Act 
has no application whatever to a mortgagor who bas given under his 
mortgage an express power of sale. The mortgagor cannot, by starting a 
suit for redemption derogate from that which he has in express terms 
ones upon the mortgagee by the instrument, namely, the power of 
sale. 

Where a mortgage conferring an express power of sale on the 
mortgagee expressly provides that all the rights and powers conferred by 
it should be exercisable by the assignee of the mortgagee, thè assignee 
can also exercise the power of sale. 


Where the assignee of a mortgage conferring an express power 
of sale on the mortgagee and his assigns sold the mortgaged property 
under the power not only for the amount of that mortgage but also for an 


amount subsequently advanced by him and secured only by an equitable, 


mortgage by deposit of title-deeds of the mortgaged property and not 
covered by the power of sale, Veld that the sale was not liable to be set 
aside on that ground and that the mortgagor’s only remedy, under S. 69 
T, P. Act, was in damages against the person exercising the power on 
proof that he (mortgagor) was damnified by the unauthorised or improper 
exercise of the power. 


. Ramakrishna Mudali v. The Official Assignee of Madras. 
(Coutts Trotter and Ramesam, JJ .) 


——S. 117—Agricultural lease—Lease for growiug casuarina trees to be 
used as fuel. 

A lease of lands for growing casuarina trees to be used for. fuel 
is a lease for agricultural purposes within the meaning 'of $. 115 of the 
Transfer of Property Act, ? 

Meaning of the term ‘agricultural?’ discussed. 

(1901) I. L. R. 24 M. 421 Referred to. 

(1916) 3 L. W. 485 and (1918) I. L. R. 38 M, 738 distinguished. 


ad Pavadai Pathan v. Ramaswami Chetty (Spencer and Rame- 
sam, JJ) ise 


& 
Trustee—Temple Property—Trustees clatm as personal acquisitton—~ 
Onus— Paimash and settlement records— Conduct Si sutt— 
Concoction of accounts— Removal of Trustée—Code of “Civil Pro- 
cedure (Act V of 1908) S. 92. ° 

A dharmakartha ‘is literally and no more than the manager of a 
charity, and his rights are never in a higher legal category thanthatofa 
mere trustee, (1903) I. L. R. 27 M. 435. o d 

Where the discoverable origins of property show it to be trust 
property and the trustee claims the property as his personal acquisition, 
the onus is heavily upon the trustee to show by the clearest and most 
unimpeachable evidence the legitimacy of the acquisition. 

Trustees claiming private ownership of the trust properties and 
resisting their recovery for the trust cannot be permitted to continue in 
office to administer the trast, more so when they are guilty of seriously 
reprehensible conduct, such as concocting accounts, in the course of the 
suit, 


Decree of the High Court reversed. 
; A | 


Ramaswami Iyer v. KA Wi Pillai, (Kumaraswami ~ 
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